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REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 


IHTBB 


Court  of  ^i^xt^tuntv. 


IN 


MICHAELMAS  TERMi  7  GEO.  IV.  AND  THE  SITTINGS  AFTEIt 


MEMORANDA. 


DuRINGthe last  vacation,  Sir  J.  S.  Copley,  Knt.  King's 
Serjeant,  his  Majesty's  Attorney-General,  was  appointed 
to  the  office  of  Master  of  the  Rolls,  vacant  by  the  death  of 
Lord  Giffardy  who  had  held   it  since  Hilary  vacation. 

Sir  C.  Wether eU,  Knt.,  (patent  of  precedence)  his  Ma- 
jesty's Solicitor  General,  was  promoted  to  the  office  of  his 
Majesty's  Attorney-General,  vacant  by  the  promotion  of 
Sir  J.  S.  Copley. 

NichoUu  Conyngham  Tindaly  Esq.  was  appointed  to  the 
office  of  his  Majesty's  Solicitor-G^eral,  vacant  by  the  pro- 
motion of  Sir  C  WethereUf  and  was  knighted. 

On  the  first  day  of  this  Term,  Charles  Christopher 
Pepys^  Esq.  took  his  seat  within  the  bar,  as  one  of  his 
Majesty's  counsel  learned  in  the  law. 

VOL.  I.  :   B 


^  Oases  in  the  exchequer^ 

18t6. 

EXCHEQUER  OF  PLEAS. 


JPridatf,  WiLsoN,  Knt  V.  Bramhall. 

N09.  101*.  * 

Coventnt—  COVENANT.  —The  declaration  stated,  that  by  a  cer- 

tioiiMtsoutthe  ^^  indenture,  made  between  the  plaintiff  and  the  de- 

■n?eflfectof  Ae  ^®"^*'^**  *^®  plaintiff,  for  the  conaiderationB  therein  men- 

demiM,  it  b  tioned,  did  demise,  lease,  and  to  farm  let  unto  the  de- 

sufficieiit. 

fendant,  &c.  a  certain  farm  and  buildings^  and  certain 
pieces  or  parcels  of  land,  particularly  mentioned  and  de- 
scribed  in  the  said  indenture;  setting  out  the  covenants, 
and  the  breaches  complained  of.  The  defendant  pleaded 
non  est  factum;  and  also  other  pleas,  upon  which  no 
question  arose.  At  the  trial  before  Park,  J.,  at  the  last 
York  Assizes,  the  indenture  being  produced,  the  demise 
was,  o(  all  that  farm,  or  land  and  buildings,  &c.;  that  is 
to  say,  &c.  enumerating  the  parcels.  It  was  objected, 
by  the  counsel  for  the  defendant,  that  the  lease  was  misre- 
cited,  and  that  the  variance  was  fatal;  but  the  learned 
Judge  being  of  a  different  opinion,  declined  to  nonsuit ;  and 
a  verdict  was  found  for  the  plaintiff,  with  leave  for  the  de- 
fendant to  move  to  enter  a  nonsuit,  if  the  Court  should 
think  the  objection  well  founded. 

Brougham,  who  now  moved  for  a  rule  to  shew  cause 
why  a  nonsuit  should  not  be  entered,  insisted,  that,  upon 
the  plea  of  non  est  factum,  the  plaintiff  was  bound  to  prove 
a  demise  corresponding  in  terms  with  that  stated  in  the 
declaration,  the  action  being  founded  on  the  demise, 
and  it  being  necessary  to  set  it  out,  as  a  consideration  for 
the  covenants,  upon  which  the  breaches  complained  of 
were  assigned.  A  variance  between  the  statement  of  a 
deed,  contained  in  a  declaration,  and  the  deed  produced  in 
evidence,  is  fatal;  Pitt  v.  Oreen{a)]  Boudiich  Y.MaUh 

(«)  9  Eui,  188. 


MICHAELMAS  TERM,  7  GEO.  lY. 


lag  {a),  Hoar  v.  MiU{b);  even  though  the  allegation  be  unne-   Exch.  tfPieM, 


1826. 


Wilson 

V, 


cessary ;  Swattmo  v.  Beantmaid  (c) ;  unless  the  misrecital  be 
of  a  matter  which  may  be  rejected  as  surplusage  (J).  In 
the  declaration  in  question,  the  premises  demised  are  Bramhall. 
stated  to  be  a  farm  and  buildings^  and  certain  pieces  of  land 
particularly  described,  that  is,  pieces  of  land  in  addition  to 
the  £Burm  and  buildings ;  while  the  demise  in  the  lease  is  of 
"  all  that  fisffm  and  buildings  herein  contained,"  enumerat- 
ing and  describing  the  particular  closes.  It  is  clear,  there- 
fore, that  the  demise  in  the  declaration  is  more  comprehen- 
sive  than  that  contained  in  the  original  lease,  and  if  so,  on 
the  authority  of  tiie  cases,  the  variance  is  fatal,  and  the 
plaintiff  should  have  been  nonsuited. 

Per  Curiam.  — The  cases  upon  this  subject  have  al- 
ready gone  far  enough ;  and  we  should  extend  the  princi- 
ple still  further  by  granting  the  present  application.  It  is 
true,  that  all  matters  of  description  must  be  stated  cor- 
rectly; but  a  verbatim  statement  is  not  necessary,  it  being 
sufficient  to  state  the  legal  operation  and  effect  of  the 
deed.  The  demise  in  the  lease  in  question  is  of  "  all  that 
farm^  or  land  and  buildings,"  enumerating  the  parcels ;  now 
the  wordy*af7n  certiunly  comprehends  the  description  in 
the  declaration,  which  states  only  the  substance  and  legal 
etkct  of  the  original  demise,  and  is  therefore  sufficient. 

Rule  refused. 

(«)  1  Gainpb.  195.  (d)  Hamboroughv.  Wilkiefi  M. 

(6)  4  M.  &  S.  470.  &  S.  474,  n. 

(r)2B.  &A.765. 


B  2 


CASES  IN  THE  EXCHEQtTER, 


1826. 


IN  THE  EXCHEQUER  CHAMBER. 


Mnndaif  ViNEs  V.  The  Corporation  of  Reading. 

Nov.  isrA. 

(In  error y  from  the  Court  of  Kin^s  Bench.) 

Upon  an  excep-   J.  HIS    was  an  action  to  recover  certain  tolls  from  the 
bUi  of  excep-       plaintifiF  in  error,  for  com  sold  in  the  market  of  Reading. 

AT^hoir^l'vil    ^P^°  *®  *"*''  '^^  Middlesex,  before  Abbott,  C.  J.,  a  bill 
dencewasset      of  exceptions,  in  which  all  the  evidence  was  set  out  (a), 

outy  that  the  evi* 

dence  for  the      was  tendered  to,  and  sealed  by  the  learned  C.  J.,  and  a 
•Indent  u)«f-    writ  of  error  brought.     The  question  now  raised,  by  the 

title  the  defend-  desire  of  the  Court  of  error,  was,  whether  or  not  the  plain- 
ant  to  a  verdict  ,  '        '  ^ 
and  to  bar  the     tiffin  error  was  at  liberty  to  go  out  of  the  particular  ex- 

plaintiirf  claim:  ..        .1       \      1  •    ■■  mi 

--Held,  that  a    ccption  taken  by  his  buL 

court  of  error 
might  look  to 

the  whole  evi-         Jervis,  for  the  plaintiff  in  error. — A  bill  of  exceptions 

dence  on  both 

tides,  to  see  is  Compounded  of  two  things,  of  the  record,  of  which  error 

diet  foMhe*^'"  ^7  ^^  commou  law,  and  of  the  evidence,  as  to  which  a  bill 

su^cdT*  the  ^^  exceptions  is  given  by  the  statute,   Westminster  2  (b) ; 

evidence.—  the  two  therefore  constitute  one  record ;  and  it  is  compe- 

theranobjection  tent  to  either  party,  to  take  advantage  of  any  objection 

^denc^^  ^  apparent  upon  the  face  of  it.     If  it  appear  upon  the  whole 

which  no  excep-  record,  that  the  verdict  was  not  supported  by  the  evidence, 

tion  has  been  .    ^  ^ 

taken  by  the       Can  the  court  of  error  shut  their  eyes  to  the  defect,  and 

affirm  the  judgment?  In  Enfield  v.  HiUs  (c),  on  motion  in 
arrest  of  judgment,  upon  a  bill  of  exceptions,  an  objection 
was  made  to  the  sufficiency  of  the  declaration,  (which  formed 
no  part  of  the  exception  taken  in  the  bill),  and  was  allowed. 
This  case  is  in  point,  to  shew  that  other  objections  may 
be  taken  than  those  specified  in  the  bill  of  exceptions, 
and  although  it  has  been  since  decided,  that  no  advantage 

(a)  All  that  is  material  of  the         (6)  1  Bac.  Abr.  tit  Bill  of  Ex- 

bill  of  exceptions  to  the  present  ceptions. 
question,  is  contained  111  the  judtr-         (<*)  2  Lev.  236. 
ment  of  the  Court. 
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can  be  taken  of  the  bill  of  exceptions,  upon  a  motion  in  ^^ch.  C9umber, 
arrest  of  judgment  (a),  yet  the  authority  of  this  case  has        ^^^^* 
never  been  impeached  upon  the  former  ground.  vinm 

[Best,  C.  J. — I  never  doubted  that  any  objection  might  TheOorporstioQ 
be  made  to  the  pleadings;  my  difficulty  has  been,  if  you    ^  a^^^^®- 
could  take  advantage  of  an  objection  to  the  evidence, 
which  was  not  pointed  out  by  the  bOl  of  exceptions.] 

The  effect  of  the  statute  is  to  make  the  pleadings  and 
evidence  but  one  record,  and  if  an  objection  can  be  taken 
to  one  part,  it  may  with  propriety  be  taken  to  the  other. 

Buffley,  R.  contra. — The  words  of  the  act,  which  gives 
the  court  jurisdiction  in  these  cases,  are  very  material. 
By  the  13  Edw.  1 ,  c.  31 , ''  when  one  impleaded  before  any  of 
the  justices,  alleges  an  exception,  praying  they  will  allow 
it,  and  if  they  will  not,  if  he  that  alleges  the  exception 
writes  the  same,  and  requires  the  justices  will  put  to  it 
their  seals,  the  justices  shall  do  so  ;  and  if  one  will  not, 
anotheir  shall;  and  if,  upon  complaint  made  of  the  justices, 
the  king  cause  the  record  to  come  before  him,  and  the  ex- 
ception be  not  found  in  the  roll,  and  the  plaintiff  shall  shew 
the  written  exception  with  the  seal  of  the  justice  thereto 
put,  the  justice  shall  be  commanded  to  appear  at  a  certain 
day,  either  to  confess  or  deny  his  seal ;  and  if  he  cannot 
deny  his  seal,  they  shall  proceed  to  judgment  according 
to  tJie  exception,  as  it  ought  to  be  allowed  or  disallowed." 
The  Court  therefore  is  bound  by  the  express  exception 
taken,  and  is  not  at  liberty  to  go  out  of  the  exception  men- 
tioned in  the  bill.  In  a  late  case  (6),  in  which  the  common 
errors  were  assigned,  the  plaintiff  was  precluded  from  en- 
tering upon  a  point  not  taken  at  the  trial,  and  upon  which 
the  learned  Judge  had  not  been  requested  to  give  any  di- 
rection to  the  Jury. 

(«)  Rex  V.  Higgins,  Vent.  366.       S,  C.  4  B.  &  C.  53». 
{b)  W*rrty.MUler,7DMR.\; 
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Macek,  Chamber,      [Park,  J. — In  that  case  the  evidence  was  not  set  out  upon- 
,    ^^^^'        the  bill  of  exceptions  as  in  this,  but  merely  the  objection 
Vines         taken  at  the  trial,  which  distinguishes  it  from  the  present.] 
TheCorporation       If  it  be  allowed  to  the  party  to  depart  from  his  par- 
ticular exception,  it  would  be  unnecessary  to  assign  any 
exception  at  all^  and  as  the  party  is  not  bound  to  set 
out  the  whole  of  the  evidence,  but  such  only  as  applies  to 
the  particular  exception,  it  might  be  objected  in  every 
ease  that  that  set  forth  was  not  sufficient  to  support  the 
verdict.     The  case  from  Levinz  is,  at  best,  a  most  un- 
satisfactory one  ;  and  as  the  question  there  arose  upon  a 
motion  in  arrest  of  judgment,  where  it  was  undoubtedly 
open  to  the  parties  to  take  objections  to  the  pleadings,  it 
cannot  be  considered  an  authority  in  this  case. 

JerviSf  in  reply. — The  case  of  Warre  v,  MiUer  has  been 
sufficiently  answered  by  the  learned  Judge  who  tried  the 
case ;  the  question  could  not  have  arisen  there,  the  evi- 
dence not  having  been  set  out,  as  in  the  present  case.  The 
argument  upon  the  effect  of  the  statute,  if  it  proves  any 
Aing,  goes  too  far ;  it  is  said,  that  the  objection  must  be 
confined  to  the  exception  taken ;  whereas  the  case  cited 
is  an  authority,  that,  upon  a  bill  of  exceptions,  any  ob- 
jection may  be  taken  to  the  pleadings. 

Best,  C.  J.,  delivered  the  judgment  of  the  Court. — In 
this  case,  which  was  argued  before  us  last  Term  (a),  it  oc- 
curred to  some  of  us  that  the  bill  of  exceptions  would  not 
reach  the  point  upon  which  the  plaintiff  in  error  was  de- 
sirous of  obtaining  the  opinion  of  the  Court,  and  we 
therefore  wished  to  have  it  argued,  whether  or  not  an  ob- 

(a)  It  was  the  intentiou  of  both  question  was  not  open  upon  the 

parties  to  have  brought  in  ques-  bill  of  exceptions  as  framed^  and 

tion  upon  this  record,  the  right  of  finally  directed  the  argument  up- 

the  corporation  to  toll ;  but  the  on  the  present  point. 
Court  objected  in  limine,  that  that 
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jecdoa  could  now  be  taken,  vhich  was  not  raised  at  the  trial:  sxek.  chuAmr, 
for  reasons  ^ich  it  is  not  necessary  to  state,  I  shall  give   .     ^^f^*    ^ 
no  opinion  now  whether  an  objection  can  be  raised  upon        y^^ 
evidoK^e  to  which  an  objection  is  not  taken  by  the  biU  of  TheCoipoftttioii 
exceptions;  but  the  Court  are  unanimously  of  opinion,  that  ^ 

the  question  is  sufficiently  raised  upon  the  present  record* 
I  am  sorry  that  this  course  has  been  taken  by  the  bill 
of  exceptions,  because  I  am  persuaded  that,  if  the  opinion 
of  the  learned  Judge  had  been  called  to  the  point  at  the 
time,  he  would  have  said  the  plaintiff  must  be  nonsuited ; 
or  if,  instead  of  this  expensive  and  dilatory  process,  an  ap- 
plication had  been  made  to  the  Court  of  King's  Bench  in 
the  next  Term,  the  verdict  would  have  been  set  aside,  and 
a  new  trial  granted,  and  the  question  settled  long  ago. 
But,  however,  the  case  is  here  upon  this  bill  of  excep- 
tions, and  it  is  necessary  to  see  whether  it  reaches  the 
pomt  It  is  in  these  words : — ^'  Whereupon  the  counsel  for 
the  said  defendant  did  then  and  there  insist,  before  the 
said  Qiief  Justice,  on  behalf  of  the  said  defendant,  that 
the  several  matters  so  produced  and  given  in  evidence, 
on  the  part  of  the  said  defendant,  were  sufficient^  and 
ought  to  be  admitted  and  allowed  as  sufficient  evidence  in 
fiuFOur  of  the  said  defendant,  and  to  bar  the  said  plaintiffs 
of  their  action  aforesaid.**  The  only  way  in  which  a  difficulty 
can  be  raised  in  this  case,  is,  to  say  that  you  are  not  to  look 
at  the  whole  evidence  in  the  cause.  I  think  .that  you  are  to 
look  at  the  whole  evidence  in  the  cause,  and  see  whether  there 
is  not  enough,  whether  it  has  been  extorted  from  the  wit- 
nesses for  the  plaintiff  or  defendant,  to  shew  that  the  de- 
fendant was  entitled  to  a  verdict  This  exception  appears 
to  us  to  raise  that.  Then  the  exception  goes  on  to  say ; 
**  And  the  said  counsel  for  the  said  defendant  did  then 
and  there  pray  the  said  Chief  Justice  to  admit  and  allow 
the  said  matters,  so  produced  and  given  in  evidence  for  the 
said  defendant,  to  be  sufficient  evidence  in  favour  of 
the  said  defendant,  to  entitle  him  to  a  verdict  in  the  said 
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£scA.  Chambtr,  cause/  and  to  bar  the  said  plainti£Es  of  their  action  afore- 

*        said,  and  to  direct  the  jury  accordingly."    Now  there  was^ 

Vines        evidence  to  bar  the  plaintiff,  if  there  was  not  sufficient  evi- 

TheCoiporation  dence  to  support  the  plaintiff's  case.     The  Chief  Justice 

said,  there  was  not  evidence  sufficient  to  establish  this 
market  toll,  but  that  there  was  sufficient  evidence  of  a  toU 
traverse ;  and  therefore  he  told  the  Jury  they  ought  to  find 
their  verdict  for  the  plaintiff.  We  cannot  find  sufficient 
evidence  to  support  the  counts  upon  which  the  verdict  b 
taken,  for  though  when  com  is  brought  into  the  market 
of  Reading,  and  sold  there,  the  town  might  be  entitled  to 
toU  traverse,  it  does  not  appear,  that  any  com  was  brought 
into  the  market  and  sold;  for  any  thing  that  appears  upon 
the  face  of  this  evidence,  the  com  which  was  sold  in  this 
market,  might  have  been  in  the  town  of  Readings  and  sold 
over  and  over  again,  and  toll  paid  upon  it.  But  further 
it  appears  upon  the  evidence  in  the  case,  that  the  two 
sacks  were  not  sold ;  the  witnesses  say,  that  the  com  sold 
was  at  a  distance,  that  it  was  sold  out  of  the  market,  and 
6y- these  two  sacks.  Now  these  two  sacks,  it  is  true,  are  a 
large  sample,  but  the  same  rules  would  apply  to  them  as 
to  a  smaller  sample:  other  corn  is  sold  by  them,  and  it 
does  not  appear  to  have  been  brought  into  the  market 
If  the  plaintiffs  had  a  right  to  a  toll  traverse,  they  could 
only  have  it  for  the  bringing  in,  and  not  for  the  sale.  We 
are  therefore  of  opinion,  upon  this  defect  in  the  case,  that 
this  judgment  must  be  reversed,  and  a  venire  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  de  novo 
awarded. 
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1826. 

EXCHEQUER  OF  PLEAS. 


Price  r.  Davis.  jg^i^ 

J.  HE  defendant  was  served  with  a  copy  of  a  quo  minus,  in  serviceable 
returnable  on  the  morrow  of  All  Souls,  {i.  e.  on  the  3d  of  ScT^it  i^'to" 
November),  but  the  notice  to  appear  was  "  at  the  return  »ppc«r«p»»*>» 

''  ^^  ^  actual  return 

thereof,  being  the  6th  clay  of  November,**  (t.  e.  the  quarto  d>7»  and  not 
die  post)..  A  rule  was  obtained  by  Chilton,  calling  upon  die  pott. 
the  plaintiff  to  shew  cause^  why  the  proceedings  should  not 
be  set  aside  for  irregularity,  with  costs,  on  the  ground 
that  the  notice  to  appear  ought  to  have  been  on  the  re- 
turn day  of  the  writ,  viz.  the  3d  of  November,  which  he 
urged  was  the  constant  practice*. 

Whitcombe  shewed  cause,  submitting  that  the  words^ 
**  being  the  6th  day  of  November^*  might  be  rejected  as 
surplusage,  and  that  then  the  notice  would  be  good,  being 
to  appear  at  the  return  day  of  the  writ.  The  essoign  day 
not  being  in  reality  the  day  of  appearing,  the  notice  spe- 
cified the  true  time  when  the  defendant  ought  to  appear^ 
Sumner  t.  Brady  {a).  It  is  stated  to  be  the  practice  of  this 
Court,  that  the  notice  may  require  the  defendant  to  ap- 
pear on  the  very  return  day,  or  on  the  quarto  die  post  (6); 
the  Court,  therefore,  will  not  set  aside  the  proceedings  in 
this  case,  although  it  may  order  that,  for  the  future,  the 
actual  return  day  be  inserted  in  the  notice.  Rushton  v. 
Chapman  (e). 

Chilton,  contra. — If  the  words  "  being  the  6th  day  oj 
November,**  be  rejected,  the  notice  is  bad,  the  statute  re- 
quiring the  day  of  appearance  to  be  specified.  Wickman 
V.  Mealing  (d).  If  on  the  other  hand  those  words  be  retain- 

(a)  1  H.  Bl.  630.  (c)  2  Bos.  &  Pull.  340. 

(6)  1  Man.  Pract.  62.  (d)  2  Price,  9. 
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BtdL  if  Pleas,  ^»  ^  ^^^  notice  must  be  conformable  to  the  statute,  the 
present  notice  is  irregular;  the  day  required  by  the  act  of 
parliament  being  the  essoign  day,  and  not  the  quarto  die 
post.  Alsop  V.  NichoUs  (a).  The  case  of  Sumner  v.  Bra- 
dy was  overruled  by  the  subsequent  decision  in  Rushton 
N.  Chapman. 


V 

Price 
Davis. 


Per  Curiam. — The  present  question  does  not  admit  of 
My  argument,  for  we  must  be  bound  by  the  plain  con- 
struction of  the  statute*  Now  the  statute  requires  the 
notice  to  be,  to  appear  at  the  return  day  of  the  writ,  which, 
Wk  all  the  authorities,  with  the  exception  of  the  case  of 
Sumner  v.  Brady ^  has  been  construed  to  mean  the  actual 
return  day,  and  not  the  quarto  die  past.  If  the  case  of 
Sumner  v.  Brady  had  not  been  overruled,  we  should  have 
had  to  examine  the  soundness  of  the  principles  upon  which 
that  judgment  proceeded,  but  that  is  now  unnecessary, 
tbe  Court  of  Common  Pleas  having  decided  that  the  prac- 
tice in  that  caae  was  not  warranted  by  the  statute.  Upon 
t)ie  plain  construction,  therefore,  of  the  statute,  and  upon 
the  authority  of  the  cases,  wc  think  that  the  rule  for  set* 
tnig  aside  the  proceedings  should  be  made  absolute ;  but, 
as  there  seems  to  have  been  some  difficulty  with  respect 
to  the  practice  in  this  Court,  without  costs. 

Rule  absolute,  without  costs. 

(a)  Barnes,  293. 


TuudMf,  Hawes  r.  Johnson. 

If  it  appear      X  HIS  was  an  action  brought  by  the  plaintiff  against  the 
hainomerito-     defendant,  an  overseer  of  the  poor  of  the  parish  of  W.^ 

rioiu  caute  of 

action,  the  Court  will  discharge  an  order,  authorising  him  to  sue  In  formd  pauperit. — A  Judge's 
order,  allowing  a  plaintiff  to  sue  in  formd  pauperis,  must  be  made  a  rule  of  Court,  before  the  Court 
will  entertain  a  motion  to  diMharge  it-— '/SiaiWe,  that  an  action  for  penalties  it  not  within  the  statute 
11M7,  c  IS. 
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to  recover  the  penalty  under  the  17  Oeo.  2,  c.  3,  s.  8,  for   SxdL  i^Hnh 
not  delivering  a  copy  of  a  rate,  pursuant  to  that  statute.  164 6. 

BompaSy  on  a  former  day,  obtained  a  rule,  caUing  on  the 
plaintiff  to  shew  cadse,  why  an  order,  made  by  Mr.  Baron, 
Graham^  admitting  the  plaintiff  to  sue  inforrndpauperU, 
should  not  be  discharged,  upon  affidavits  disclosing  the 
(bUowing  teictB : — 

The  plaintiff,  a  poor  labouring  man,  residing  in  ibt 
parish  of  IF.,  who,  in  the  poor-rate  made  at  Michael- 
mag,  1826,  for  a  quarter  of  a  year,  was  rated  at  1/.  for  a 
cottage  in  his  occupation,  met  the  defendant,  an  overseer 
of  the  poor,  at  the  house  of  a  third  person,  on  the  ISth  of 
December  in  that  year,  and  there  demanded  of  him  a  copy 
of  the  rate,  without  tendering  any  compensation  for 
it,  whidi  die  defendant  refused  to  give.  On  the  19th 
of  the  same  month,  the  defendant  having,  in  the  mean 
time»  consulted  a  magistrate  in  the  neighbourhood,  left  a 
eopy  of  the  rate  at  the  house  of  the  plaintiff,  and  waf 
paid  for  k»  at  the  rate  of  sixpence  for  every  twenty^fomr 
names.  On  die  Slst  of  the  same  mondi  the  action  was 
commenced.  It  appeared,  further,  that  the  copy  of  the 
rate  was  deliv«*ed  twenty-two  days  before  the  next  Ses«- 
rions,  by  die  practice  of  which  eight  days*  notice  of  appeal 
only  was  necessary,  but  that  no  appeal  was  entered  by  the 
plaintiff  against  the  rate.  Upon  diese  facts,  he  contend- 
ed^ that  a  refusal  to  give  a  copy  of  the  rate,  according  to 
the  words  of  the  statute,  implied  a  previous  request, 
which  must  be  made  at  a  reasonable  time  and  place;  that 
as  the  overseer  cannot  be  expected  to  carry  the  rate-book 
with  him,  such  request  should  be  made  at  the  house  of  the 
overseer  (a),  and  not,  as  in  this  case,  at  the  bouse  of  a  third 
person,  when  the  defendant  had  not,  and  could  not  be  ex* 

(a)  Sfenuiy  ▼.  Kobinaon,  5  D.  &;  R.  572;  S. C.  3  B.  &  C.  658. 


It 
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Em^  ^PUat,  pected  to  have,  the  rate-book  with  him ;  and  that  no  legal  de*» 
,  ^^^^'  mand  having  been  made,  the  plaintiflP  could  not  be  said  le- 
Hawcs  gaily  to  have  sustained  an  injury,  so  as  to  entitle  him  to 
JoBNBoir.  recover  the  penalty.  That  should  the  Court  be  of  opin- 
ion,  that  there  was  no  informality  in  the  demand,  the  plain- 
tiff was  not  entitled  to  the  copy  without  payment,  which 
must  be  construed  to  mean  an  actual  tender,  of  sixpence 
for  every  twenty-four  names  contained  in  the  rate,  which 
was  not  offered  at  the  time  of  the  request.  That  the  penalty 
is  given  to  the  party  aggrieved,  but  as  the  copy  had  been 
deUvered  twenty-two  days  before  the  Sessions,  eight  days* 
notice  of  appeal  only  being  required  by  the  practice  of  the 
Sessions,  the  pliuntiff  could  not  be  aggrieved,  as  he  had  an 
opportunity,  by  an  appeal  to  the  then  next  Sessions,  of  dis- 
puting the  validity  of  the  rate,  if  he  had  any  tenable 
grounds  for  making  such  objection.  At  all  events,  the 
privilege  of  suing  in  formd  pauperis^  to  grant  which  is  in 
the  discretion  of  the  Court,  is  never  allowed  in  actions  for 
penalties,  the  statute,  11  i7.  7,  s.  12,  applying  to  injuries 
to  the  inheritance,  and  to  the  person  only,  although  not  so 
expressed  in  terms.  That  the  Court  would,  in  the  exer- 
cise of  their  discretion,  protect  the  defendant  from  the 
vexation  of  a  lawsuit,  without  hazard  to  the  plaintiff,  un- 
less it  appeared  clearly  that  he  had  sustained  a  real  injury, 
upon  which  principle  it  had  been  decided,  ^'  that  in  an  ac- 
tion on  the  case  for  slanderous  words,  none  shall  be  admit- 
ted to  sue  in/armd  pauperis''  (a). 

Chilton  now  shewed  cause,  and  urged,  as  a  preliminary 
objection,  that,  although  there  was  no  express  authority 
in  point  upon  the  particular  order  in  question,  yet,  by 
analogy  to  the  practice,  with  respect  to  submissions  at  Nisi 
PriuSf  and  such  like  cases,  it  was  clear,  before  the  Court 

(a)  16  Vin.  Ab.  tit.  Pauper,  (B.  2) ;  Clifford  v.  Mabey,  1  Add.  124. 
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could  entertain  a  motion  to  discharge  a  Judge^s  order,  that    Exdi.  o/PUoi, 
such  order  must  be  made  a  rule  of  Court.  , 16^6. 

Hawes 

V, 

In  which  opinion  the  C!ourt  concurred,  and  inclined  to  Johnson. 
enlarge  the  rule.  But  Chilian  consenting,  that  the  rule,  to 
make  the  order  a  rule  of  Court,  should  be  dated  anterior  to 
diatupon  which  the  present,  question  arose,  shewed  cause 
upon  the  main  point;  and  submitted,  that,  upon  motion, 
the  Court  would  not  enter  into  the  merits  of  the  cause,  and 
try  the  question  ujpon  affidavits,  it  being  the  custom, 
upon  an  application  for  leave  to  sue  in  Jbrmd  pauperis, 
to  rely  entirdy  upon  the  certificate  of  counsel,  that  the  ap- 
plicant had  merits,  without  which  an  order  for  that  pur* 
po0e  could  not  be  obtained.  That  the  statute  was  gene- 
ral, and  the  privilege  of  suing  in  fbrmd  pattperis  in  the 
discretion  of  the  Court,  applicable  to  all  kinds  of  actions, 
the  words  being,  '*  that  every  poor  person  or  persons, 
which  have,  or  hereafter  shall  have  cause  of  action  or  ac- 
tions against  any  person  or  persons  within  the  realm,  shall 
have,"*  &c.  setting  forth  the  privilege  to  which  such  poor 
person  is  entitled;  and  that  as,  by  a  subsequent  statute  (a), 
the  refusal  to  give  a  copy  of  a  rate  to  a  party  interested 
therein,  vests  in  that  party  a  right  to  recover  the  penalty 
given  by  that  statute,  the  Court  would  not  say  that  the 
plaintiff  had  no  right  of  action,  within  the  meaning  of  that 
latter  statute,  and  withhold  from  him  the  privilege  of  su- 
ing in/ofmd  paiqjeriSf  without  which  the  penalty  could  not 
be  recovered. 

Bompas,  in  reply,  was  stopped  by  the  Court. 

Garrow,  B.(6)— The  enacting  part  of  a  statute  is  to  be 
construed  by  the  intention  of  the  legislature,  which  is  to 

(a)  17  Geo.  2,  c.  3,  s.  3.  sitting  in  the  inner  Court ;  and  Gr«- 

{b)  The  Lord  Chief  Baron  was      ham,  B.  was  absent. 
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B9dL  rf  Pleat,  be  collected  from  the  preamble  of  the  act  The  pre* 
^^^^*  amble  of  the  11  H.  7,  c.  12,  recites,  "  that  the  king  wiUeth 
Hawks  indifferent  justice  to  be  ministered  to  all  his  subjects,  as 
JoBNfON.  well  poor  as  rich,  which  poor  subjects  be  not  of  ability  to 
i^efor  redreM  of  injuries  and  wrongs  to  them  daily  done, 
as  well  concerning  their  persons  and  their  inheritance,  as 
other  causes.**  I  am  inclined  to  thmk,  that  the  enacting 
words  of  this  statute,  limited  by  diose  in  the  preamble,  ap* 
jify  only  to  suits  for  injuries  to  the  person  or  inheritance 
of  the  pauper,  and  the  like;  but  not  to  such  actions  as 
the  present.  There  are,  indeed,  many  reasons  why  this 
privilege  diouM  not  be  extended  to  actions  for  penalties; 
it  is  fit  that  a  plaintiff,  who  sues  for  a  penalty,  should  be 
liatde  to  the  consequences  of  defeat ;  and  if  we  were  to  ex- 
tend the  priTilege  of  suing  without  risk  to  such  persons, 
we  should  be  holding  out  an  encouragement  to  informers, 
which  would  be  very  prejudicial  to  thepubiic  in  general. 

HuLLOCK,  B. — I  am  of  opinion,  that  this  rule  should 
be  made  absolute.  It  is  not  necessary  to  decide,  whether 
this  be  an  action  in  which  an  order  of  this  sort  should  be 
made;  upon  that  point  I  give  no  opinion;  for,  if  it  appear 
fincMn  the  facts  of  the  case,  that  the  plaintiff  has  no  merito- 
rious cause  of  action,  the  Court  ought  to  interfere  to  stop 
any  further  proceedings.  Now,  the  demand  in  this  case 
having  been  made  at  the  house  of  a  third  person,  is  not  suf- 
ficient, within  the  statute,  to  entitle  the  plaintiff  to  recover 
the  penalty.  There  may  be  a  difference  with  respect  to 
die  statute  of  H.  7,  between  a  penalty  to  a  party  aggrieved, 
and  a  penalty  sought  to  be  recovered  by  an  informer;  but 
upon  that  I  give  no  opinion,  the  former  ground  alone  ap- 
pearing to  me  to  be  sufficient  to  entitle  the  defendant  to 
have  his  rule  made  absolute;  but  the  order  must  first  be 
made  a  rule  of  Court. 

Rule  absolute. 


MICHAELMAS  TBRM^  7  GEO.  IT.  15 
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DiBBiNS  r.  Taylor  and  Another.  ^  „,  ,  v? — ' 

lVedne$dajf, 

HUTCfflNSON  bad  obtained  a  rule  nUi  for  staying     ^^'^^  ^^^ 

«•  •     .1  •  .1  ••11*  1  If  ftn  acdon 

proceedings  in  this  case^  the  principal  having  surrender-  be  brought 
ed  in  discbarge  of  bis  bail,  the  defendants  in  this  action,  .'^^t^^^ 
It  appeared  from  the  affidavits  filed  in  support  of  the  upon  their  re- 
role,  that  the  defendants  were  bail  for  A.  B.,  against  bail  entered  in- 
whom  the  plaintiff  had  obtained  final  judgment,  in  Trimijf  B^cl^^th^' 
Term,  in  the  Jong's  Bench;  that  on  the  return  of  non  ^  ^"^^ '^f'  , 

**  ^  ^  ^  their  principal 

i$»eniu9  to  the  capias  ad  sai^faciembim,  the  plaintiff  had  >■  if  the  re- 

11  •  •  t       t   f      t  cognisance  had 

commenced  the  present  action  agamst  the  defendants^  up^  been  taken  in 
on  their  recognizances,  by  subpcena,  returnable  on  the  ^Tbe^ihave 
last  day  of  the  same  Term;  and  that  on  the  eighth  day  of  o^iy  fourdayi 

,  ,  -  *  to  render  their 

NoPember^  hemg  uie  second  day  of  Micbaelmae  7Vn»,  principal  by  the 
the  bafl  had  rendered  their  principal,  and  given  notice  cou^afier^ 
thereof  to  the  plaintiff's  attorney.  JiStT^Xh 

there  be  not  so 

Rmmb&U  shewed  cause,  and  contended^  that  the  time  ^h^i^uie 
within  which  the  render  was  to  be  made,  must  be  regulated  '^"'^ 
by  the  practice  of  the  Court  in  which  the  action  is  brought 
against  ,the  bail,  without  reference  to  that  of  the  Court 
in  which  the  judgment  is  obtained  against  the  principal; 
Fisher  v.  Branscomb(a) ;  and  that,  if  so,  the  render  in  this 
case  was  too  late,  inasmuch  as,  by  the  practice  of  this 
Court,  the  render  must  be  made  within /o«r  days  after  the 
return  of  the  writ,  where  the  plaintiff  proceeds  by  subpcs* 
na  ad  respondendum^  although  there  be  not  so  many  days 
remaining  in  the  Term;  Waring  v«  Jervis  (b) ;  and  he  sub- 
mitted, that,  the  bail  having  been  fixed,  the  present  applica- 
tion was  too  late. 

Hutchinson^  in  support  of  the  rule,  insisted,  Ihat  the 
case  of  Fisher  v.  Branscomb  only  decided  that  the  plain- 

(fl)  7  T.  R.  355.  (6)  5  Price,  170.  See  Wightw.  79. 
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tiff  could  not  gain  any  advantage  by  suing  the  bail  in  a  dif- 
ferent Court  from  that  in  which  the  judgment  was  obtain- 
ed against  the  principal,  but  not  that,  by  so  proceeding, 
he  could  oust  them  of  any  benefit  to  be  derived  from  the 
practice  of  that  Court. 


But  the  Court  said,  that  case  was  decisive,  to  shew,  that 
the  time  of  render  must  be  computed  according  to  the 
practice  of  the  Court  in  which  the  bail  were  sued ;  and  di- 
rected that  the  case  might  stand  over,  to  afford  an  oppor- 
tunity for  inquiry,  from  the  officers,  as  to  the  practice  of 
this  Court,  with  respect  to  the  time  within  which  the 
render  should  be  made;  and  now 

HuLLOCK,  B.,  said,  that  the  officers  of  the  Court 
had  certified  the  practice  to  be  as  stated  in  the  case 
of  Waring  v.  Jervis,  and  that  consequently  the  render 
was  too  late.     And  the  rule  was 

Discharged  with  costs. 


Nov,  22d. 

An  award  that 
J.  or  B.  thall 
do  a  certain  act, 
is  bad  for  un- 
certainty.   An 
otgection  that 
the  time  for 
making  an 
award  has  not 
been  duly  en- 
larged, is  waiv- 
ed by  proceed- 
ing in  the  re- 
ference, with  a 
knowledge  of 
that  fact. 


Lawrence  r.  Hodgson  and  Others. 

A.LL  matters  in  difference  between  the  parties  having 
been  submitted  to  arbitration,  by  order  of  NUi  Prius, 
die  arbitrator  to  direct  at  what  price  the  defendants,  or 
A.  jB.,  who  for  that  purpose  became  a  party  to  the  sub- 
mission, should  purchase  a  certain  piece  of  land,  and  the 
award  to  be  made  within  a  limited  period,  with  power  for 
the  arbitrator  to  enlarge  the  time,  in  the  usual  way ;  the 
arbitrator  published  his  award,  by  which  he  ordered  that 
the  land  should  be  purchased  by  the  defendants,  or  A.  B., 
following  the  terms  of  the  submission,  at  a  certain  price. 

Alexander^  on  a  former  day,  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  the  award  should 
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not  be  set  aside,  upon  two  grounds :  first,  that  the  arbi-  JSxcft.  rf  P^^^t 
trator  was  functus  officio  before  he  made  his  award,  it  ap-  '     . 

pearing  by  the  affidavits  filed  in  support  of  the  rule,  that  Lawrence 
the  time  limited  by  the  submission,  not  having  been  Hooasoic 
duly  enlarged,  had  expired  before  the  parties  had  pro- 
ceeded with  the  reference ;  and  secondly y  that  the  award 
was  void  ibr  uncertainty,  inasmuch  as  it  did  not  deter- 
nune  whether  the  land  in  dispute  should  be  purchased  by 
if.  B.,  or  the  defendants.  Upon  the  first  point,  he  con- 
tended, that  the  defendants  had  no  knowledge  of  the 
omission,  but  that,  if  they  had,  their  subsequent  consent 
would  not  cure  the  irregularity.  An  arbitrator  is  invested 
only  with  a  special  authority,  which  must  be  strictly  pur- 
sued ;  upon  which  principle,  where,  by  the  submission,  he 
is  empowered  to  enlarge  the  time,  the  Courts  have  refiised 
to  enforce  the  performance  of  an  award, '  made  after  the 
period  limited,  tmless  it  be  verified  by  affidavit,  that  the 
time  was  duly  enlarged.  George  v«  Lousley  (a),  Hilton  v. 
Hopwood{b).  And  notice,  to  the  parties,  of  the  enlarge- 
ment, is  indispensably  necessary.  Davis  v.  V(iss  (c).  The 
power  delegated  to  the  arbitrator  having  expired,  the 
award  is  void ;  for  his  authority,  after  the  period  within 
which  the  award  was  to  have  been  made,  depended  up- 
on a  condition  precedent,  vix,  the  due  enlargement  of 
the  time,  which  was  not  performed.  In  submission  by 
bond,  or  agreement,  where  there  is  no  clause  empow- 
ering the  arbitrator  to  enlarge  the  time,  an  omission  to 
do  so  may  be  cured  by  consent;  Rex  v.  Hill(d)\  but 
where  the  reference  is  under  an  order  of  Nisi  Prius,  the 
time  can  only  be  enlarged  by  leave  of  the  Court.  Hoyle  v. 
Jennings  (e).  Now,  in  this  case,  the  same  rule  must  ap- 
ply, the  authority  of  the  arbitrator  having  expired ;  for, 
as  he  could  not  create  an  original  power  to  enlarge  the 

(a)  8  East,  1 3.  (c)  1 5  East,  97. 

(6)  1  Marsh.  66.   See  Good  v.  ld)7  Price,  686. 

WUks.  1  Tidd.  Pract  871  (6  ed.)  {e)  In  K.  B.  Mich.  Term,  1802. 

VOL.  I.  C 
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ExcK  rf  fieat,  time,  when  onCe  lost,  it  cannot  be  revived  by  him.    Upon 

.     ***^P'     ^    the  second  point,  he  insisted,  that  the  arbitrator  was  bound 

Lawrence     by  the  submission  to  decide  as  well  between  the  defendants 

HoiKisoN.      ^^d  ^*  ^' » AS  between  the  plaintiff  and  defendants ;  and  that, 

not  having  arbitrated  upon  all  the  points  submitted  to  his 

consideration,  the  award  was  not  final,  and  therefore  bad ; 

Winter  v.  White  {a);  and  he  distinguished  the  present 

from  an  award  in  the  alternative,  by  which  the  same  person 

is  to  do  one  of  two  things.  Coke  v.  Whorwood{b\  Sim- 

mands  v.  Stoain  (c),  Lee  v.  Elkins  (d). 

Blackburn  now  shewed  cause,  upon  aflSdavits,  by  which 
it  appeared  that  the  defendants  had  proceeded  with  the  re- 
ference, knowing  that  the  time  had  not  been  enlarged; 
which  he  submitted  operated  as  a  waiver  of  the  first  ob- 
jection. Re  Hick  (e). 

[Alexander,  C.  B.  — ^The  parties  having  gone  before 
the  arbitrator  with  a  knowledge  of  the  objection,  must 
be  taken  to  have  waived  it,  and  the  Court  will  not  now  in- 
terfere.] 

As  to  the  second  objection,  that  the  award  is  uncertain, 
each  party,  by  entering  into  the  submission^  undertakes  for 
the  other  that  the  award  shall  be  performed ;  and  either  may 
be  attached.    Mansell  v.  Berridge  {/ ). 

[Hullockf3. — ^There  are  two  persons  against  whom 
this  award  is  made ;  and  it  is  ordered,  that  one  or  other  of 
them  shall  do  a  certain  thing ;  against  whom  are  you  to 
ask  for  an  attachment  ?  I  think  the  award  is  bad  for  uncer- 
tainty.] 

Per  Curiam. — Rule  absolute,  on  the  second  objection. 

(a)  2  B.  Moore,  723.  {d)  12  Mod.  585. 

(6)  2  Saund.  337.  (e)  8  Taunt.  694. 

(f)  1  Taunt.  549.  (O^T.R.  352. 
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Gascoyne  V.  Edwards  and  Another.  '    ~^        ' 

Fridtnf, 

CLOVEN  ANT.— The  declaration,  of  Trinity  Tenn,  7  Geo.     ^^-  24M. 
4,  contained  two  counts ;  the  first,  upon  a  lease,  and  the  se-  without  per- 
cond  upon  a  submission  to  arbitration  by  deed,  with  mu-  ^^ul"  * 
tual  covenants  to  stand  to  and  perform  the  award.     The  ^^^J  ^*  P"' 

^  ties  have  mu- 

defendants,  amongst  other  things,  in  their  fourth  plea  to  tuai  remedies. 
the  first  count  of  the  declaration,  pleaded  an  award,  by 
which  it  was  awarded  that  the  defendants  should  pay  the 
plaintiff*  5/.,  should  put  the  premises  in  question  in  repair, 
and  leave  the  same  at  Lady-^y^  1825,  without  averring 
performance.     General  demurrer  and  joinder. 

Burton^  in  support  of  the  demurrer.    A  plea  of  an 
award  for  the  payment  of  money,  or  performance  of  an  act, 
at  a  time  past,  must  aver  performance;  for  though  the 
phuntiff  may  have  his  remedy  upon  the  award,  yet  the  de* 
fendant  cannot  compel  him  to  abandon  his  original  cause 
of  action,  the  default  originating  with  himself  (a).    This 
distinction  pervades  all  the  old  authorities,  vix.  that  if  the 
award  be  to  be  performed  on  a  day  certain,  and  the  day 
be  pasaed  before  action  brought,  an  averment  of  perfor- 
mance must  be  pleaded  to  bar  an  action  for  the  original 
cause*     Rollers  Abridgment  (6);    Genne  v.    Tinker  (c); 
lAmeh  v.  Da9ey{d) ;  Hetre  v.  George  (e).  In  Keilway{f), 
it  is  said,  Noia  per  Kebell,  that  before  the  day  of  pay- 
ment a  plea  of  arbitrament  without  payment  is  good; 
but  if  the  defendant  do  not  pay  at  the  day,  the  plaintiff* 
may  resort  to  his  original  action.   BusseU  v.  Williams  {g). 
Mr.  Serjeant  fFiUiams^  in  a  note  upon  the  case  of  War- 
T.  Wittiams{h),  in  which  the  defendant,  to  a  declara- 


(o)  Com.  Dig.  Accord.  (D.2);  (d)  1  Keb.  848. 

3  Vin.  108,  Arbit.  (Z).  (c)  Cro.  Eiiz.  66. 

(*)  Vol.  1.  p. 267.  (/)  Page  121. 

(c)  3  Lev.  24.  (g)  1  Lutw.  281. 

(A)  1  Saund.  324,  u.  (a). 

c2 
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Aw*,  t^  Pleat,  tion  of  debt  on  bond,  after  craving  oyer  of  the  condition^ 

'     .  which  was  to  perform  an  award,  pleaded  the  award  and 

Oascoyme      performance,  observes,  that  if  the  plea  had  not  averred 

Edwaedb.      performance,  it  would  have  been  bad  in  law;   and  cites 

Oenne  ▼»  Tinker  as  an  authority  for  that  doctrine. 

Wighitnanf  contra. — The  distinction  which  has  been 
attempted  on  behalf  of  the  plaintiff,  and  which  is  support- 
ed by  the  old  authorities,  has  in  later  times  been  abolished, 
and  now  no  longer  exists ;  for  since  it  has  been  held  that 
an  action  will  He  on  a  mere  submission,  it  is  unnecessary 
for  a  defendant,  on  a  plea  of  arbitrament,  to  aver  perform- 
ance of  the  thing  awarded,  for  the  party  may  have  his  re- 
medy upon  the  award.  Allen  v.  Harris  (a),  Baisloe  v. 
Bailey  (6),  Freeman  v.  Barnard  {c). 

Burton,  in  reply. — It  is  laid  down  in  the  text  books 
upon  Awards,  that  in  cases  like  the  present,  performance 
must  be  averred  {d) ;  and  in  Clapcott  v.  Davey  {e)y  where 
the  award  was,  that  releases  should  be  executed.  Holt, 
C.  J.,  held,  that,  until  executed,  the  award  was  no  bar. 

HuLLOCK,  B. — The  case  of  Crofts  v.  Harris,  which  is 
reported  in  Carthew  (/),  is  decisive  of  the  present  ques- 
tion. That  was  an  action  of  assumpsit,  to  which  the  de- 
fendant pleaded,  that  after  the  promises  stated  in  the  de- 
claration, he  and  the  plaintiff  had  submitted  themselves, 
and  all  matters  in  difference  to  arbitrators,  who  made  their 
award,  which  he  set  out  in  his  plea,  without  alleging,  that 
he  had  performed  the  award  on  his  part.  The  case  was 
argued  on  demurrer;  and  it  was  adjudged  by  the  Court, 
that  an  award  without  performance  is  a  good  bar  to  an 
action  on  the  case,  if  the  parties  have  mutual  remedies 


(a)  Lord  Raym.  122.  (d)  See  Cald.  on  Axbit.  223. 

(6)  6  Mod.  221.  (e)  1  Lord  Raym.  611. 

(c)  Salk.  69.  if)  P.  187. 
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wainst  each  other,  to  compel  the  execution  of  the  matters  Etch,  rf  Phtu, 
awarded;  but  it  is  otherwise,  if  there  be  no  mutual  reme-  .     ^^^^'    . 
dies  to  enforce  the  performance.    In  that  case,  the  award      Gascotni 
was  bad,  being  conditional,  and  the  plaintiff  had  judgment,      edw^m. 
Now  in  the  present  case,  there  are  mutual  covenants  to 
perform  the  award,  and  each  party  may  have  his  remedy 
upon  the  siubmission.    In  Allen  v.  Harris^  which  is  also 
in  point,  the  Court  pointed  out,  and  recognised  the  same 
distinction.    We  cannot  recur  to  the  old  cases  in  opposi- 
tion to  these  later  decbions,  upon  the  authority  of  which, 
I  think,  this  plea  is  good. 

Per  Curiam. — Judgment  for  the  defendant. 


Mitchell,  Administrator  of  Rebecca  Humphrey,  v.  Friday^ 

Moorman  and  Another.  ^^'  ^*'*' 

LIEBT  on  bond.     The  defendants,  after  craving  oyer  of     ^*  dicdint«t- 
the  bond  and  condition,  which  were  in  the  usual  form,  and  of  neit  of  kin, 
the  letters  of  administration,  set  out  the  latter  as  follows: —  InSout^toiin. 
'' George  Martin,  Clerk,  Master  of  Arts,  &c.  to  our  ^^'^^j*** 

I    •      ^^1    •  efltecti  mjl»f  Cm 

beloved  m  Christ  Robert  Davy  Mitchell^  the  executor  executor  of  B. 

and  residuary  legatee,  named  in  the  last  will  and  testa*  minUtration'to 

ment  of  James  Humphrey ,  late  of  &c.  deceased,  greet-  ^(^J^^ 

ing;    Whereas  Rebecca  Humphrey ,  the  mother  of  the  goods,  &c  "i^ 

said  James  Humphrey ,  some  time  since  departed  this  life  by  i?.;  — Held, 

intestate,  leaving  James  Humphrey,  her  son,  and  only  S* i.Vno'ur^ 

next  of  kin,  who  also  departed  this  life,  without  taking  ad-  ^  "°  *^^^^^ 

ministration  of  the  goods,  chattels,  and  credits  of  his  said  ji.  dmbUanu. 
late  mother,  the  said  Rebecca  Humphrey,  and  we  being 
desirous  that  all  and  singular  the  goods,  chattels  and  cre- 
dits of  the  said  Rebecca  Humphrey,  so  left  unadministered 
by  the  said  James  Humphrey,  her  son,  should  be  well  and 
faithfully  administered,  and  disposedof  according  to  law, 
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Exeh.  of  Pleat,  do  therefore  by  these  presents  grant  fiiQ  power  to  you, 
^  the  said  R.  D.  Mitchell,  in  whose  fidelity  we  confide,  and 
MiTCHBLL  being  first  sworn  &c.,  to  administer  and  faithfiilly  dispose 
MooMiAN.  ^^  ^^  goods,  chattels,  and  credits  of  the  said  Rebecca 
Humphrey,  to  ask,  demand,  recover,  and  receive,  whatso- 
ever debts  and  credits  whilst  living,  and  at  the  time  of 
her  decease,  did  any  way  belong  to  her  estate;  and  we  do, 
by  these  presents,  ordain,  depute,  and  constitute  you,  the 
said  R.  D.  Mitchell,  administrator  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said  Rebecca  Hum- 
phrey, deceased,  unadministered  by  her  said  son,  &c/' 
The  defendants  then  pleaded,  amongst  other  things,  pay- 
ment, after  the  decease  of  Rebecca  Humphrey,  to  James 
Humphrey,  her  son,  and  only  next  of  kin.  To  this  plea, 
the  plaintiff  demurred  generally,  and  the  defendants  joined 
in  the  demurrer. 

Carter,  in  support  of  the  demurrer. — The  plea  of  pay- 
ment to  James  Humphrey,  amounts  in  substance  to  a 
plea  of  payment  to  a  stranger,  and  if  so  is  bad.  The  only 
ground  for  contending  that  the  payment  to  James  Hum- 
phrey is  a  good  and  sufficient  pa3rment  is,  that  the  letters 
of  administration  state  the  grant  of  administration  to  the 
plaintiff,  to  be  of  the  estate  of  the  intestate,  ^^  left  unad- 
ministered "  by  James  Humphrey,  her  son  and  next  of 
kin.  It  appears  from  the  letters  of  administration  to  the 
phuntiff,  that  James  Humphrey  died  without  taking  out 
administration,  and  therefore  the  whole  property  was,  at 
the  time  of  his  death,  left  unadministered,  the  grant  of  ad- 
ministration being  the  only  legal  authority  which  could 
justify  any  interference  by  him.  Kthe  plaintiff  was  en- 
titled only  as  administrator  de  bonis  non,  and  letters  of 
administration  had  been  granted  to  James  Humphrey,  a 
payment  to  him  would  be  good ;  but  that  fiact  is  expressly 
negatived  by  the  letters  of  administration  to  the  plaintiff; 
and  as  the  authority  of  the  Ecclesiastical  Court  is  the  only 
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one  by  which  an  administrator  may  legally  be  appointed,  Exch.  of  Pkai, 
the  words  "  l^  unachninistered"  in  the  grant  of  adminis-  ,  ^ ^^^'  . 
tration  to  the  plaintiff,  are  totally  inoperative.  Mitchell  . 


Chilton,  contra.  —  If  the  declaration  is  defective,  no 
question  can  arise  as  to  the  validity  of  the  plea.  The 
plaintiff  sues  as  immediate  administrator  to  the  intestate, 
Rebecca  Humphrey,  and  I  am  entitled  to  call  in  aid  the 
letters  of  administration,  as  forming  part  of  the  record,  to 
shew  that  he  is,  in  fact,  only  administrator  de  bonU  non^. 
The  letters  of  administration,  set  out  on  oyer,  shew  the 
plaintiff  to  be  an  administrator  de  bonis  non,  administra- 
tion being  granted  to  him  of  the  estate  of  the  intestate, 
left  unadministered  at  the  death  of  James  Humphrey;  it 
is  said,  they  recite  that  James  Humphrey  died  without 
taking  out  administration,  but  they  shew  his  indefeasible 
right,  and  his  executor  can  only  have  administration  de 
boms  non.  The  distinction  between  an  immediate  admin- 
istrator, and  an  administrator  de  bonis  non,  is  not  whether 
there  has  or  has  not  been  a  partial  administration  of  the 
effects  of  the  deceased,  but  whether  the  claim  of  the  ad- 
ministrator is  direct  from  the  intestate,  or  derived  through 
the  medium  of  one  who  might  have  claimed  directly,  al- 
though no  such  claim  was  made.  The  present  plaintiff 
claims  as  residuary  legatee  of  James  Humphrey,  the  son 
and  only  next  of  kin  of  the  intestate,  and  therefore  is  enti- 
tled only  to  administration  de  bonis  non. 

[Graham,  B. — If  no  part  of  the  estate  be  administered, 
he  is  an  administrator  de  totis.'] 

The  distinction  is  not,  that  he  claims  administration  of 
an  estate  partially  administered,  but  that  he  claims  through 
some  person  directly  entitled.  Thus,  in  Com.  Dig.  tit. 
Adman.  (B.  6.),  it  is  laid  down,  *^  that  if  an  executor  be  re- 
siduary legatee,  administration  de  bonis  non  to  the  first, 
testator,  shall  be  granted  to  his  executors,  though  he  re- 
fused, or  died  before  probate; "  ''or  to  his  administrator. 


V, 

Moorman* 


s» 
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Bxeh.  cf  Pleat,  if  he  died  intestate  before  probate ; "  ''  but  not  to  an  admin* 
^ ' ,  istrator  of  an  administrator;  "  "  nor  an  executor  of  an  ad- 

Mitchell      ministrator."    "  Yet  since  the  statute,  22  &  23  Car.  2,  c. 

If  ooucAN.  10,  the  interest  is  vested  in  the  next  of  kin,  and  if  he  die 
before  distribution,  his  executor  or  administrator  seems 
entitled  to  the  administration  de  bonis  nan.'*  At  all  events, 
if  the  plaintiff  be  not  administrator  de  bofiiU  non,  he  is  ad- 
ministrator in  hb  representative  character  only,  and  not  in 
his  individual  capacity,  as  claiming  through  James  Hum" 
pkrey,  the  next  of  kin  of  the  intestate;  and  therefore  the 
payment  to  James  Humphrey  is  well  pleaded,  for  the  in- 
terest in  the  debt  vested  in  him,  as  son  and  only  next  of 
kin  of  his  mother,  by  the  statute  22  &  23  Car.  2,  c,  10; 
and  the  administration  granted  to  the  plaintiff,  claiming 
through  him,  will  refer  back  to  his  title,  and  sustain  the 
payment.  An  administration,  when  granted,  will  refer 
back,  to  give  validity  to  a  retainer  {a) ;  and  if  so,  will  au- 
thorise the  receipt  of  money. 

[Hullocky  B. — No  one  can  act  as  an  administrator  ex- 
cept by  the  authority  of  the  Spiritual  Court.] 

Comyns\  Digest  tit.  Adman.  (B.  10),  lays  down  express- 
ly, that  *^  though  administration  be  not  granted  for  a  long 
time,  yet  when  it  is  granted,  it  vests  the  property  in  the 
administrator,  by  relation  from  the  time  of  the  death  of 
die  intestate ;  **  so,  he  adds,  '*i{  A.  consent  to  a  distribution 
of  the  intestate's  goods,  &c.  and  afterwards  takes  adminis- 
tration, he  shall  be  bound  by  the  gift  before.'*  Whitehall 
V.  Squire  (4). 

[Hullack^  B. — In  that  case,  administration  was  taken  out 
before  action  brought,  and  the  plaintiff  had  made  himself 
executor  de  son  tort,  by  his  interference  with  the  estate  of 
the  intestate.] 

If  the  {act  of  the  plaintiff  having  made  himself  executor 
de  son  tart  would  make  any  difference,  James  Humphrey 

(a)  Com  Dig.  tit.  Admon.  (C.  3).  {h)  Salk.  295. 
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was  such  by  accepting  the  payment.     The  plaintiff  can-  Exck.  of  pieat, 
not  impeach  this  payment  without  taking  advantage  of  his   ^     13^6. 
testator's  wrong;  and  as  he  would  be  liable^  as  executor,      Mitchell 
to  refund  the  money  paid  to  his  testator,  the  Court,  in  its      ^  ** 

MOOft  MAN  • 

abhorrence  of  circuity  of  action,  will  protect  the  payment. 
Turner  v,  Davies  (a). 

Carter y  in  reply. — It  is  true  that  a  payment  to  James 
Humphrey  by  mistake  may  be  recovered  from  his  repre- 
sentative, but  the  plaintiff  does  not  claim  in  that  charac- 
ter, but  as  administrator  of  the  mother,  for  whose  debts 
he  is  liable,  and  to  whose  credits  therefore  he  is  entitled. 
The  doctrine  of  circuity  of  actions  applies  only  where  the 
parties  are  the  same.  The  grant  of  administration  is  im- 
mediate to  the  plaintiff,  and  it  is  not  competent  for  a  Court 
of  law  to  impeach  the  act  of  the  ordinary,  in  a  matter  over 
which  he  has  exclusive  jurisdiction.  Allen  v.  Dundas  {b). 
The  statement  in  the  letters  of  administration,  that  the 
plaintiff  is  executor  and  residuary  legatee  of  James  Hum^ 
phrej/y  is  mere  matter  of  description ;  but  supposing  that 
fact  to  be  the  reason  why  the  administration  was  granted 
to  him,  it  does  not  make  James  Humphrey  the  legal  re- 
presentative of  the  intestate. 

Alexander,  C.  B. — We  cannot  enter  into  the  reason 
upon  which  the  Ordinary  exercised  his  discretion,  upon  a 
matter  purely  within  his  jurisdiction.  The  only  question 
is,  whether  Jbme^  Humphrey,  at  the  time  the  payment  was 
made,  for  the  fact  of  payment  is  admitted  by  the  demurrer, 
had  a  legal  authority  to  receive  it.  I  am  of  opinion,  that 
he  had  not,  and  that  therefore  this  plea  is  bad.  It  is  said 
that  James  Humphrey  was  entitled  to  all  the  property 
which  belonged  to  the  intestate  at  the  time  of  her  death, 
but  that  fact  alone,  without  administration  granted,  would 
not  authorise  him  to  interfere  with  the  estate. 

(«)  3  Saiind.  148  h.  (6)  3  T.  R.  125. 
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ExdL  4if  Pleat,      Graham  B. — I  entertain  some  doubts  upon  the  present 
>     ^°^^'     ^  question.    The  action  is  directly  against  the  real  merits 
MiTCHSLL      of  the  case.     The  money  having  been  paid  to  the  sole  per- 
MooKMAN.     ^^^  entitled,  but  who  did  not  take  out  administration,  the 
plaintiff,  who  is  a  perfect  stranger,  except  as  representa- 
tive of  the  very  man  to  whom  the  money  was  paid,  comes 
and  claims  this  debt,  as  administrator  of  Rebecca  Hum' 
phrey.     Now  it  seems  to  me  that  the  plaintiff  is  identified 
with  James  Humphrey^  and  has  no  right  to  call  upon  the 
defendants  to  pay  this  money  a  second  time,  which  was 
paid  to  his  testator  under  whom  he  claims* 

Garrow,  B. — The  question  is  not,  whether  it  is  just  that 
the  plaintiff  should  call  upon  the  defendants  to  pay  this 
money,  but  whether  this  is  a  good  plea.  I  agree  in  opin- 
ion with  the  Lord  Chief  Baron  that  it  is  not.  The  de- 
fendants will  not  be  prejudiced  by  this  decision,  for  if  the 
money  was  in  fact  paid  by  mistake  to  James  Humphrey^ 
it  may  be  recovered  back  from  the  plaintiff  as  his  repre- 
sentative. 

HuLLOCK,  B. — I  concur  in  the  opinion  that  this  plea 
cannot  be  sustained.  This  is  an  action  on  a  bond,  by  the 
plaintiff,  as  administrator  of  the  obligee,  to  which  the  de- 
fendants, after  setting  out,  on  oyer,  the  bond  and  condi- 
tion, and  the  letters  of  administration,  plead  that  they 
paid  the  money  to  a  person  authorised  to  take  out  admin- 
istration; and  who,  had  he  taken  it  out,  would  have  been 
entitled  to  have  received  the  money.  The  plea  does  not 
however  state  that  he  was  in  f&ct  administrator  to  the  in- 
testate, and  if  that  fact  had  been  stated,  it  would  have 
been  a  good  answer  to  the  present  action.  Upon  this  re- 
cord, therefore,  two  questions  arise :  Jirst^  whether  the 
present  plaintiff  is  entitled  to  sue;  and  secondly  ^  whether 
he  can  recover  against  the  defendants.  I  confess  I  am 
unable  to  understand  the  argument  addressed  to  the  Court 
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with  respect  to  the  distinction  between  an  administration  Ext^.  (ifPieat, 
de  bonis  noii,  and  a  general  administration.  Letters  of  ^^^^*  , 
administration  de  bonis  noUy  can  only  be  granted  where  a  Hitobul 
prior  administration  has  been  taken  out,  and  the  effects  of  iaoobmak. 
the  intestate  are  left  miadministered.  The  plaintiff  could 
not  have  sued  as  executor  oi  James  Humphrey  ^  if  admin- 
istration had  been  taken  by  him,  for  a  debt  due  to  the  in- 
testate. How  could  he,  in  that  character,  have  stated  his 
case  upon  the  record?  the  bare  statement  would  have 
hee^ /elo  de  se.  But  it  appears,  from  the  letters  of  ad- 
ministration, that  James  Humphrey  was  not  clothed  with 
that  character,  and  it  was  therefore  necessary  for  the  plain- 
tiff, to  enable  him  to  sue,  to  take  out  immediate  adminis- 
tration to  the  estate  of  the  intestate*  What  is  there  upon 
these  letters  of  administration,  to  invalidate  the  claim  of  the 
plaintiff?  For  any  thing  I  know,  the  Ordinary,  in  the  ex- 
ercise of  his  discretion,  may  give  preference  to  the  execu- 
tor of  the  next  of  kin  of  a  person  who  dies  intestate;  but 
we  are  not  at  liberty  to  enter  into  the  grounds  upon  which 
he  proceeded,  for  administration  when  once  granted,  though 
to  a  perfect  stranger,  is,  until  revoked  by  the  proper  au- 
thority, binding  upon  a  Court  of  law.  The  question  then 
is,  whether  the  plaintiff  is  entitled  to  recover.  The  original 
intestate  might  be  indebted  in  a  much  larger  sum  than  the 
debt  now  sought  to  be  recovered,  and  the  plaintiff  is  enh 
titled  to  enforce  the  payment  of  debts  due  to  him  as  her 
representative,  that  he  may  satisfy  demands  upon  her  es- 
tate. At  all  events,  the  payment  to  James  Humphrey  can 
be  no  answer  to  the  claim  of  a  person  legally  entitled  to 
sue.  I  cannot  see  what  rule  of  equity  is  to  be  infringed 
by  this  judgment,  but  if  such  were  the  case,  sitting  as  a 
court  of  law,  we  could  not  take  notice  of  it. 

Judgment  for  the  plaintiff. 
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Mtl.  Exeh, 
1826. 


2^^^^^  Inbian  r.  Hodgson  and  Others. 

A  Muty  fnter-   ''-  ^^  plaintiff  in  this  case^  who  claimed  as  lessee  of  tlie 
etted  in  docu-     Dean  and  Chapter  of  Worcester,  by  his  bill  for  an  ac- 

ments,  in  the  '  n  .  i         .         i  i         i  .  i  j 

custody  of  his  oount  ot  tithes,  m  substance,  amongst  other  thmgs,  charged, 
titTJd^l'r ""  that  the  grandfather  and  father  of  J.  H.,  one  of  the  de- 
production.        fendants,  were  in  succession  lessees  or  agents  of  the  rectors 

of  the  parish,  of  the  tithes  or  some  part  thereof,  for  upwards 
of  sixty  years ;  that  they  were,  during  that  time,  owners  and 
occupiers  of  considerable  portions  of  land  in  the  parish,  and 
had  received  tithes  in  kind,  and  variable  compositions  for  the 
tithes,  during  that  period,  from  the  respective  occupiers 
of  land  in  the  parish;  that  they  had  also,  during  that  pe- 
riod, kept  accounts  of  the  tithes,  and  compositions  for 
tithes  received  by  them,  and  had  had  and  got  into  their 
possession  divers  books,  terriers,  &c.,  relating  to  the  tithes 
of,  and  mode  of  tithing  in,  the  parish.  The  bill  prayed, 
amongst  other  things,  that  the  said  «7.  H.  might  set  forth 
a  list  and  schedule  of  the  books,  terriers,  &c«  in  the  bill 
referred  to. 

The  defendant,  «7.  IT.,  in  his  answer,  admitting  that  his 
grandfather  and  father  had  been  lessees,  and  had  kept 
accounts  as  charged  in  the  bill,  set  forth  a  schedule  con- 
taining the  dates  only  of  books  of  account,  intitled  ''Eas- 
ter Books,"  from  the  year  1731,  to  the  year  18^  inclusive; 
stating,  that  such  were  the  only  books  in  his  custody  or 
possession,  and  submitting  that,  inasmuch  as  they  were 
his  private  property  and  evidence  of  his  title,  (a  modus 
covering  the  land  in  question,)  the  plaintiff  having  no  com- 
mon interest  therein,  he  ought  not  to  be  compelled  to  pro- 
duce them. 

This  day  it  was  moved,  on  behalf  of  the  plaintiff,  that 
the  defendant,  J.  IT.,  might,  in  a  week,  leave  with  his 
Clerk  in  Court  the  books  mentioned  and  referred  to  in  his 
schedule,  with  Uberty  to  the  plaintiff,  &c.  to  inspect  and 
peruse  the  same,  and  to  take  copies,  &c.  thereof  respectively  • 
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Duckworth,  in  support  of  the  motion. — Although  the    EquiL  Exch. 
Court  will  not  compel  a  party  to  produce  evidence  which   .     ^°*P' 
would  tend  to  destroy  his  own  title,  and  in  which  the  par-        Imuan 
ty  demanding  the  production  has  no  common  interest;  y^      Hodoson. 
applications    for   the  production  of  documents,  in    the 
possession  of  a  party,  which  tend  to  prove  the  case  of 
his  opponent,  are  very  frequent  in  a  Court  of  Equity. 
The  present  application,  however,  is  founded   upon  a 
different  ground,  namely,  the  privity  which  existed  be- 
tween the  lessors  of  the  plaintiff*  and  their  lessees,  the 
grandfather  and  father  of  the  defendant.     The  plaintiff^, 
as  lessee  of  the  Dean  and  Chapter  of  Worcester^  is  clothed 
with  all  their  rights;  and  as  there  existed  a  clear  privity 
between  them  and  their  lessees,  the  grandfather  and  father 
of  the  defendant,  with  respect  to  these  accounts,  the  les- 
sors having  a  right  to  know  in  what  manner  their  tithes  had 
been  collected,  the  plaintiff*,  who  stands  in  their  place,  is 
entitled  to  the  production  sought  by  the  motion. 

Simpkinsofif  contra.  — If  the  books  in  question  proved 
the  claim  of  the  plaintiff^  to  tithes  in  kind,  the  defendant 
would  be  bound  to  produce  them ;  but,  by  his  answer,  he 
denies  that  such  a  right  exists,  and  sets  up  a  modus  as 
covering  the  lands  in  question,  of  which  modus  these 
books  are  evidence ;  the  Court,  therefore,  will  not  compel 
him  to  expose  his  case,  and  make  a  discovery  of  evidence, 
in  which  the  plaintiff*  has  no  interest.  It  is  not  admitted 
by  the  defendant's  answer,  that  these  books  are  material 
to  the  title  of  the  plaintiff^,  without  which  admissicm  he 
cannot  call  upon  the  defendant  to  produce  them.  Bl^h  v. 
Benson  (a).  Brazier  v.  Mytion{b).  This  principle  was  re- 
cognized in  Lowe  v.  Firkins  {c),  where  the  order  was  re- 
stricted to  such  books  only  as  related  to  the  subject  of  the 

(a)  7  Price,  205.  (6)  1  M'Clel  75.  (c)  lb. 
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Eqmt.  Exeh,    bill,  and  in  which  the  plaintiff  was,  by  the  answer  of  the  do- 
^^^^'     ,  fendant,  admitted  to  be  interested.     The  present  appUca- 
Inman        tion  is  a  mere  attempt,  without  any  pretence  that  they 
Hodgson.      could  prove  the  case  of  die  plaintiff,  to  compel  the  defend- 
ant to  produce  books,  which  are  his  private  property,  for 
the  inspection  of  the  plaintiff,  that  their  authenticity  may 
be  impeached,  or  for  the  purpose  of  extracting  evidence 
to  be  used  against  their  owner. 

Duckworth,  in  reply. — The  two  first  cases  cited  were 
determined  upon  the  ground,  that  the  appHcations  were 
for  books,  which  were  part  of  the  defendant's  evidence, 
and  in  which  the  parties  claiming  the  production  had  no 
common  interest;  it  may  therefore  be  inferred,  that  if  an 
interest  had  been  shewn,  such  as  clearly  exists  in  this  case, . 
tiie  motions  would  have  been  granted.  In  Lowe  v.  Firkins 
the  books  were  charged  and  admitted  to  be  material  to  the 
plaintiff's  case,  while  this  application  is  founded  upon  the 
privity  which  exists  between  the  lessors  of  the  plaintiff,  and 
their  lessees,  the  ancestors  of  the  defendant. 

Alexander,  C.  B. — The  plaintiff  in  this  case  is  clothed 
with  all  the  rights  of  his  lessors,  the  Dean  and  Chapter, 
under  whom  he  claims.  It  would  be  a  very  formidable 
proposition  to  lay  down,  that  every  party  might  look  into 
documents  in  the  possession  of  his  adversary,  without 
shewing  that  he  was  interested  therein;  but  the  present 
appears  to  me  to  be  distinguished  firom  the  common  case, 
by  the  peculiar  circumstance  of  these  books  having  been 
kept  by  lessees  of  the  Dean  and  Chapter,  under  whom  the 
plaintiff  claims,  and  with  whose  rights  he  is  clearly  vested. 
It  has  been  said,  that  these  are  private  books ;  but  the  les- 
sor has  a  right  to  inspect  the  books  of  his  tenant,  derived 
firom  his  peculiar  relation  as  such;  and  if  so,  the  plaintiff, 
who  stands  in  the  same  situation  as  his  landlord,  is  entitled 
to  their  production. 


Hodgson. 
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Graham,  B. — The  prayer  of  this  biU  entitles  the  party    BquU,  Exch. 
filing  it  to  some  dbcovery  from  his  adversary.  It  is  admitted  ^     18g6. 
by  the  answer,  that  these  books  are  in  the  possession  of        Inman 
the  defendant;  but  this  bare  admission  is  no  discovery  to 
the  plaintiff;  and  a  Court  of  Equity  is  bound  to  enforce 
the  production  of  evidence,  in  which  he  is  interested,  as 
well  as  to  protect  his  adversary  from  any  improper  disco- 
very^  which  might  tend  to  prejudice  his  title.     The  inter- 
est of  the  ancestors  of  the  defendant  was  that  of  their  les- 
sors, the  Dean  and  Chapter,  with  whom  the  present  plain- 
tiff is  identified ;  can  any  one  say  that  the  Dean  and  Chap- 
ter had  no  interest  in  knowing  what  were  the  rights  de- 
rived firom  themselves  by  their  lessees,  who  must,  for  the 
purposes  of  this  motion,  be  considered  their  stewards  or 
managers? 

Garrow,  B. — ^I  concur  in  thinking,  that  the  plaintiff 
is  entitled  to  the  discovery  prayed. 

HuLLOCK,  B. — Under  the  particular  circumstances  of 
this  case,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 

the  production  of  these  books.  It  is  stated,  that  these 
lands,  for  the  last  hundred  years,  have  been  subject  to  a 
particular  mode  of  tithing ;  and  it  is  probable,  that,  from 
an  inspection  of  the  books,  it  may  appear  when  and  how 
that  mode  of  tithing  commenced.  The  plaintiff  is  clearly 
interested  in  these  accounts,  standing  in  the  same  situation 
as  his  lessors,  who  have  a  right  to  know  in  what  way  their 
tithes  have  been  collected. 

Motion  granted. 
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Equit.  Exeh. 
1826. 

jL^j^  •  Jackson  and  Another  r.  Benson,  Clerk. 

Nov.  7t  .  Jjj  a  suit  for  tithes,  interrogatories  tendered  to  witnesses 

tointenogato-*  for  their  examination  were  demurred  to,  on  the  ground, 

^h^*a^  that  their  object  was  to  establish  the  claim  of  the  plaintiffs, 

free  from  o^cc-  and  thereby  subject  the  witnesses  to  the  penalties  by  law 

tioOf  must  par*     • 

tkuiaiixe  the       imposed  on  persons  not  setting  out  their  predial  tithes,  as 

objecdoDable        ,      «  .      , 

p^  by  law  requured. 

The  Court 
win  restrain  a 

phuntifffrom  Bickersteth.  in  support  of  the  demurrer. — The  question 

the  use  of  an-       ,         . 

swers,  in  a  pe-  in  this  case  is,  whether  or  not  the  penalty  recoverable  under 
^jJbiSr^tend  *^e  statute  2  &  3  Edw.  6,  c.  Ii3,  is  such  as  to  protect  the 
to  criminate  the  n^itnesses  from  exposing  themselves,  by  their  answers,  to 

an  action  for  not  setting  out  their  tithes.  Having  taken, 
as  they  state,  com  and  other  titheable  matters  from  land 
within  the  rectory  in  question  in  their  occupation,  without 
setting  out  the  tithes,  or  making  any  compensation  in  lieu 
thereof,  they  have  subjected  themselves  to  the  penalty, 
and  are  not  bound  to  furnish,  by  their  answers,  proof  to 
sustain  an  action  against  themselves  upon  the  statute. 
The  common  bill  for  tithes  contains  an  express  waiver 
of  the  penalty,  and  may  be  demurred  to  if  it  does  not,  the 
defendant  not  being  compellable  by  his  discovery  to  furnish 
evidence  which  might  subject  him  to  a  penalty.  In  the 
Courts  of  common  law,  these  persons,  if  called  as  witness- 
es, might  make  their  objection,  stating  the  circumstances 
as  a  ground  for  calling  upon  the  Court  to  protect  them 
from  answering  particular  questions,  and,  as  a  witness 
may  object  to  answer  any  question,  which  may  tend  to 
his  crimination,  would,  under  such  circumstances  as  the 
present,  be  protected  from  answering  (a). 

[HuUock,  B.  — You  do  not  mean  to  contend,  that  the 
witnesses  are  not  bound  to  answer  any  part  of  the  interro- 

(a)  Cotes  V.  Hardacref  3  Taunt.  424. 
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gatoriesi  as,  for  instance,  whether  the  land  in  their  occupa-    £9«a.  Exek. 

I  O  Ail 

tion  was  or  was  not  situate  within  the  rectory  in  question.  ^       , 

Should  not  the  demurrers,  therefore,  particularize  the  ob-      Jacuom 
jectionable  parts  of  the  interrogatories?]  Dn^ioir. 

With  respect  to  the  form  of  the  demurrers,  it  snould  be  * 
remembered,  that  when  interrogatories  are  tendered  to. a 
witness,  which  he  conceives  he  is  not  bound  to  answer,  he 
can  protect  himself  only  by. a  demiirrer,  in  which  he  must 
set  forth  the  reasons  for  his  refusal;  and  that  although  he 
may  subsequently  have  an  opportunity  of  consulting  his 
professional  adviser,  it  is  impossible  to  collect,  from  the 
statement  of  the  witness  from  memory  only,  the  substance 
of  the  interrogatories,  so  as  to  sever  each  particular 
inquiry.  .   i 

y. 

Spence^  contra.  — ^The  fact  of  the  witnesses  having,  up- 
on •  a  former  occasion,  refused  to  answer  the  interroga- 
tories, furnishes  a  conclusive  answer  to  the  argument, 
with  respect  to  the  form  of  the  demurrers;  for,  as  they 
were  aware  of  the  purport,  they  must,  upon  their  second 
examination,  have  been  prepared  with  any  objections  they 
might  have  to  the  effect  of  the  interrogatories.  Unless 
the  witnesses  are  privileged  from  answering  any  part  of 
the  •  interrogatories,  the  demurrers  objecting  generally  to 
answer,  are  too  extensive,  and  must  be  overruled.  Now,  it 
is  admitted  that  some  parts  of  the  interrogatories  are  free 
from  objection,  the  inquiries  which,  as  it  is  said,  would  sub- 
ject the  witnesses  to  penalties,  having  been  alone  brought 
into  controversy.  In  VailUuit  v.  Dodeniead  (a),  Lord 
Hardtdcke  expresses  his  opinion,  that  these  demurrers 
should  be  held  to  very  strict  rules,  and  overruled  the  de- 
murrer in  that  case  as  covering  too  much.  But  the  wit- 
nesses need. not  subject  themselves  to  any  penalties,  were 
they  toansirerthe  whole  of  the  interrogatories ;  for  the  action 

(a)  2  Atk.  624. 
VOL.  I.  D 
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LquiL  Exeh.    being  bv  the  statute  limited  within  a  certain  time  after  the 

1826 

'   penalty  has  been  incurred^  the  interrogatories  which  are  gc- 
Jackson       neral,  might  be  answered  down  to  that  time  when  the  li- 
Bbnson.       mitation  would  cease,  and  no  further ;  the  witnesses  refus- 
ing to  answer  any  questions  tending  to  criminate  them- 
selves within  that  period* 

BickerUeth,  m  reply.— If  the  Court  should  be  of  opin- 
ion,  that  the  demurrers,  being  too  general,  must  be  over- 
ruled, it  will  afford  the  witnesses  an  opportunity  of  cor- 
recting what  is  only  an  error  in  form^  and  not  subject  them 
to  be  committed  for  not  answering*  That  course  was 
adopted  in  ParkhurH  v.  Lowten  (a)  by  the  Lord  Chancel- 
lor, who  overruled  the  demurrer  in  that  case,  and  direct- 
ed a  new  commission  to  issue,  the  witness  being  at  tiberty 
to  state  any  objection  he  might  have  to  be  examined. 

Alexander,  C.  B.  — ^The  common  case  of  demurrer  on 
this  subject,  with  respect  to  tithes,  comes  very  often  before 
this  Court  on  the  common  tithe  bill ;  and  I  remember  hav- 
ing once  myself  demurred  to  a  bill  of  that  description,  be- 
cause it  contained  no  express  waiver  of  the  penalty.  The 
Court  at  that  time  said,  that  such  waiver  was  unnecessary, 
as  the  Court  would,  by  injunction,  stay  any  action  for  the 
paudty,  although  it  was  not  expressly  waived.  The  ques- 
tion is,  if  in  this  case  an  order  can  be  made,  so  as  to  do  jus- 
tice to  all  parties.  But  the  demurrers  must  be  overruled 
for  informality,  as  being  too  extensive. 

Graham,  B.  — It  is  fit  that  the  plaintiffs  should  be  re- 
strained from  making  use  of  the  answers  to  these  interro- 
gatories in  an  action  against  the  witnesses  for  die  recovery 
of  penalties;  and  unless  some  course  for  that  purpose 
could  be  adopted,  I  should  think  that  the  objection,  that 

(a)  3  Swausi.  194. 
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the  answers  miglit  subject  the  witnesses  to  an  action  for    EquU.  Exeh. 
not  setting  out  their  tidies,  ought,  to  that  extent,  to  be  al-   .     ^^^^'    . 
lowed.     But  the  Court  having  that  power,  the  only  diffi*      Jacksok 
cutty  seems  to  be,  as  to  the  time  at  which  it  should  be  exer-       bbmsoit. 
cised ;  at  present,  the  Cdurt  is  ignorant  of  what  may  be 
the  effect  of  the  answers,  and  should  therefore,  as  I  think, 
wait  until  the  hearing  of  the  case,  when,  if  it  should  ap« 
pear  that  tbey  would  subject  the  witnesses  to  an  action, 
the  {daintifib  might  be  restrained  from  using  them  for  that 
purpose. 

Garrow,  B. — I  am  of  opinion  that  the  demurrers  must 
be  overruled.  The  witnesses  are  entitled  to  protection; 
and  I  cannot  agree  with  my  learned  brother,  with  respect 
to  die  time  at  which  that  protectbn  should  be  extended 
to  thenu  It  in  admitted,  that  the  answers  may  tend  to 
criminate  the  witnesses ;  they  are  therefore  entitled  to  an  im- 
mediate protection^  or  the  objection  must  be  allowed. 

UuLLOCX,  B.  — The  practice  at  NUi  Prius  in  the  case 
of  an  interested  witness,  is  to  remove  the  objection  immedi" 
aUljff  by  release  or  otherwise,  which  course  may,  I  think, 
with  propriety,  be  adopted  in  this  case.  Presuming  that 
the  penalty  is  recoverable  by  the  plaintiffs,  they  may  in- 
troduce into  their  new  interrogatories  an  undertaking  to 
abandon  the  penalty,  or  may  frame  them  so  as  to  avoid  an 
inquiry  as  to  facts  which  may  have  occurred  within  the  pe* 
riod  for  which  an  action  may  be  brought ;  and  thus  quacun^ 
que  vid  daidf  the  object,  i^.  the  protection  of  the  witnesses, 
will  be  attained.  As  no  objection  can  be  taken  to  the  ad* 
missibility,  in  subsequent  proceedings,  of  an  answer,  however 
irregularly  obtained,  the  only  remedy  being  by  application  to 
the  Court,  that  the  examination  may  be  taken  oflf  the  file 
and  cancelled  (a),  a  witness  has  a  right  to  avail  himself 

(a)  Stod^th  V.  De  Tastet,  4  Camp.  10. 
d2 
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Jackson 

V. 

Benson. 


of  any  objection  at  the  time  of  his  examination,  or  demand 
that  no  advantage  should  be  taken  thereafter  of  evidence* 
which  might  tend  to  criminate  himself. 

Ordered,  that  the  demurrers  be  overruled  without  costs, 
and  that  a  new  commission  issue  for  the  examination  of 
the  witnesses,  the  plaintiffs  undertaking  to  make  no  use  of 
the  answers  for  the  purpose  of  enforcing  the  penalties  for 
not  setting  out  the  tithes* 


Saturdt^f 
Nov.  25M. 

Under  spe- 
cial circum- 
stances, the 
Court  will  per- 
mit a  commis- 
sioner to  be  ex- 
amined, even  af- 
ter the  commis- 
sion has  been 
opened,  and  the 
examination  of 
witnesses  pro- 
ceeded with. 


Grubb  V.  Grubb. 

JLiO  WNDES  moved  for  leave  to  examine  one  of  the  com- 
missioners, before  whom  the  examinations  in  thb  case  had 
been  taken  in  the  country,  upon  the  ground  that  after  the 
commission  had  been  opened,  and  the  examination  pro- 
ceeded with,  it  was  discovered  that  a  material  and  necessa- 
ry witness,  on  behalf  of  the  plaintiff,  had,  by  an  attack  of 
paralysis,  been  deprived  of  his  speech,  and  rendered  inca- 
pable  of  giving  evidence  in  the  cause:  the  affidavit  ftirther 
stated,  that,  in  consequence  of  the  illness  of  the  witness, 
the  evidence  of  the  commissioner  had  become  most  mate- 
rial, and  that  without  it  the  plaintiff  would  be  unable  to  es- 
tabhsh  his  right.  He  admitted,  that  applications  of  this 
description  were  very  unusual,  but  contended,  that  inas- 
much as  the  necessity  of  the  present  did  not  proceed  from 
any  neglect  of  the  plaintiff,  the  Court  would  not  withhold 
the  indulgence  prayed,  and  thereby  preclude  him  from 
prosecuting  his  suit;  and  he  cited  Bright  v.  Wood- 
ward {c^. 


Booths  contra,  insisted,  that  the  motion  was  as  unfounded 
in  principle  as  it  was  new  and  unprecedented  in  form;  that 


(«)  1  Vem.  369. 
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the  case  cited  had  never  been  adopted  in  practice,  there 
being  no  recent  instance  in  which  an  application  of  this  na- 
ture has  been  entertained ;  and  that,  by  granting  such  an 
application,  the  Court  would  afford  an  opportunity  for 
the  parties  to  evade  any  evidence  that  might  operate 
to  their  prejudice ;  for  the  commissioner  being  conusant  of 
the  whole  testimony,  might,  if  by  leave  of  the  Ck)urt  he 
could  be  examined,  explain  away  such  facts  as  were  op- 
posed to  the  interest  to  which  he  was  friendly. 
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G&UBB 

Orubb. 


The  Lord  Chief  Baron  inquired  what  the  witness, 
whose  illness  had  occasioned  the  application,  was  to  have 
proved;  and  being  informed  that  he  was  to  have  proved 
two  receipts  for  rent,  directed  that  the  examination  of  the 
commissioner  should  be  confined  to  those  points  only. 

Motion  granted. 


Exeh.  tif  Pktu, 
X  Saturday^ 

liEX  V.  1  ETO.  Monday,  27tk. 

Scire  facias  on  a  bond.     The  defendant  craved  oyer  ^i,^'^i„S^i. 
of  the  bond  and  condition,  by  which  jointly  with  one  J.  Af.,  leif  to  perform 

,  -11  ii/»  X*  ^i_-       certain  works 

smce  deceased,  he  was  bound,  for  a  certam  sum  therein  according  to  a 
specified,  to  build  the  new  custom-house,  according  to  the  ^^^^^2^, 
platUf  elevations,  sections ,  and  specifications,  to  the  condi-  tailed  and  work- 
tion  annexed,  and  other  detailed  and  working  drawings  to  to  be  ftimiahed 
be  provided  during  the  progress  of  the  work,  in  a  good  ^JJ^f^e^"*" 
and  workmanlike  manner;  and  to  excavate  the  ground,  works,  with 

,  ,      power  for  the 

and  pile  the  foundations,  and  find  and  provide,  and  use,  in  obligee  by  his 
and  about  the  works,  materials  of  good,  sound,  and  suffi-  *^!^^diHoiu 

or  omiitumt, 
must,  in  a  plea  of  performance,  quoad  such  parts  in  which  no  orders  were  given  by  the  surveyor 
to  varjf  and  deviate  from  the  original  plan,  sliew  an  authority  in  the  surveyor  to  give  such  direc- 
tkns,  or  aver  that  the  deviaiUm  or  variation  was  an  omission  or  addition. 

An  allegation,  though  of  itself  immaterial,  if  stated  as  the  basis  of  a  proposition  upon  which  the 
plea  depends,  becomes  important,  and,  being  negatived  by  the  finding  of  tlie  Jury,  defeats  the  plea. 

A  ddcnoe  under  the  statute  of  equity  must  be  pleaded  as  such. 
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Mxch,  of  Pkas,  cient  quality,  of  every  denomination;  and  in  order  to  as- 
>  ^^^^'  ■  certain  the  sufficiency  of  the  materials  and  woriunanship, 
R«x  it  was  agreed  by  and  between  the  parties,  that  the  same 
Pjsto.  should  from  time  to  time,  and  at  all  times,  during  the  pro- 
gress of  the  works,  be  inspected  by  the  surveyor  of  build- 
ings of  his  Majesty's  Customs,  or  by  such  other  person  or 
persons  as  the  Commissioners  of  Customs,  or  their  succes- 
sors should  appoint  for  that  purpose,  and  that  if,  on  such  in- 
spection, it  should  appear  that  any  materials  bad  in  quali- 
ty, or  otherwise  unfit  to  be  used,  had  been  employed,  or 
that  any  part  of  the  work  had  not  been  executed  in  a  good 
and  workmanlike  manner,  they  should  immediately,  on  re- 
ceiving a  written  notice  to  that  effect,  cause  such  bad  ma- 
terials to  be  removed  from  the  works,  and  pull  down  all 
such  bad  workmanship,  and  complete  the  same  immediate- 
ly, in  a  workman-like  manner,  with  sound  materials,  at 
their  own  proper  costs  and  charges :  and  it  was  further 
agreed,  that  in  case  ''  the  commissioners  or  their  sticces- 
sors,  or  the  surveyor  by  them  appointed^  shovH^  at  any 
times  or  time  during  the  progress  of'  the  work,  order  or  eft- 
rect  any  extra  work  to  be  done  or  executed^  besides  such 
as  was  expressed  or  shewn  in  any  of  the  said  pl.ns,  eleva- 

« 

tionSf  or  specificaiionSf  or  should  order  and  doect  that  amy 
part  of  the  work,  expressed  or  shewn  in  the  said  plans,  e/e- 
vatians,  sections,  or  specifications,  should  not  be  done  or  ex- 
ecuted,'*  then  the  amount  of  such  work  should  be  added  or 
deducted  from  the  sum  contracted  for,  as  the  case  might 
be;  but  that  in  all  other  respects  the  agreement  should  be 
and  remain  in  foil  force  and  eSect,  &c. 

The  defendant  then  set  out  the  specification,  which  enu- 
merated minutely  the  description  of  the  work,  the  material 
parts  of  which  were  as  follows: — *'  The  contractor  is  to 
provide  every  description  of  materiak,  labour,  scaffolding, 
&c.,  as  will  be  required  in  the  execution  of  the  several 
works,  and  to  procure*  at  his  own  proper  costs  and  charges, 
every  description  of  materials  of  the  best  quality,  subject 
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to  the  approbation  of  the  architect  of  the  Customs  for  the    Exeh^ofPUoi, 
time  beingy  or  such  other  person  or  persons  as  may  be  ap-  . 

pointed  to  direct  and  superintend  the  progress  of  the  Rex 

works.**    '^  And  the  contractor  is  to  employ  from  4ime  to         pb^o. 
time  such  number  of  competent  workmen  in  the  seve- 
ral trades  as  may  be  required  for  the  due  dispatch  of 
the  works;  and  further,  to  supply  every  description  of 
seaffbldingi  &g.  necessary  for  the  complete  and  perfect  ex- 
ecution of  the  contract,  in  each  trade  or  department  com- 
prised in,  or  intended  by,  the  description  and  drawings, 
although  each  and  every  article  of  the  work  may  not  be 
minutely  and  distinctly  specified  or  figured  therein;  and 
ifang  doubts  arise  during  the  progress  of  the  uforks,  the 
commissioners  or  their  architect  shall  determine  whether 
any  article  or  articles  shall  or  shall  not  be  dispensed  witkT 
"  The  foundations  and  trenches  to  be  dug  of  sufficient 
depths  and  widths  to  receive  the  walls,  &c.,  as  described 
in  the  plans,  with  such  allowance  more  than  the  net  dimen- 
sions of  the  walls,  as  the  architect  may  think  proper."  The 
remaining  parts  of  the  specification  were  not  material  to 
the  argument,  except  as  containing  the  words   "  as  may 
be  directed  "  afler  the  general  enumeration  of  each  parti- 
cular work.     The  defendant  then  pleaded  that,  before  the 
commencement  ef  any  of  the  said  several  works,  &c.  the 
Ccnmnissionera  of  his  Majesty's  Customs,  &c. .  did  appoint 
one  David  Lamg,  as  the  surveyor  for  the  planning,  di- 
recting, superintending,  and  conducting  the  erection  of 
the  said  new  Cm^om  Houses  and  the  said  several  works 
in  the  said  condition  mentioned,  which  said  Daeid  Laing 
entefed  upon  such  office  and  employment,  and  remanied 
and  eootinued  such  surveyor,  fi'om  the  commencement  of 
Che  said  several  works,  in  the  said  specification  mentioned, 
until  die  completion  thereof  respectively ;  and  did,  during 
such  time,  by  the  appointment  of  the  said  Commissioners 
of  Cttstomar  direct  and  superintend  the  progress  of  the 
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Exek,af Pleas,    said  works,  and  did,  at  the  commencement  of  the  said 

'    .    works,  to  wit,  on,  &c.  with  the  concurrence  and  approba- 

Rex  tion  of  the  said  Commissioners  of  Customs,  appoint  a  clerk 

Vm 

Pkto.  of  the  works,  for  the  constant  inspection  of  the  several  works, 
during  their  progress,  and  for  more  effectually  causing  the 
same  to  be  carried  on  and  accomplished,  according  to  the 
direction,  and  to  the  satisfaction  of  the  said  David  Laing; 
and  that  such  clerk  of  the  works  did  thereupon  enter  upon 
such  employment,  and  did  continue  in  the  same  until  the  said 
several  works  were  completed ;  and  that  the  said  David 
Ijaing,  so  being  such  surveyor  appointed  as  aforesaid, 
did  from  time  to  time,  during  the  progress  of  the  said 
works,  give  certain  orders  and  directions  to  him  the  said 
defendant,  requiring  him  to  vary  and  deviate^  in  divers 
and  many  particulars,  from  the  plan,  elevations,  sections, 
and  specifications,  mentioned  and  referred  to  in  the  condi- 
tion, and  did  direct  and  require  him  to  substitute  in  the 
stead  and  place  of  those  particulars  other  particulars  then 
pointed  out,  and  ordered  by  him,  the  said  David  Laing, 
and  that  in  every  part  and  particular  of  the  said  works,  in 
which  no  orders  and  directions  were  given  by  the  said 
David  Laingi  as  aforesaid,  requiring  him  (the  defendant) 
to  deviate  and  vary  from  the  said  plan,  elevations,  sections, 
and  specification,  the  defendant  did  well  and  faithfully 
perform  and  execute  the  works  mentioned  in  the  said 
agreement,  recited  in  the  condition,  according  to  the  plan, 
elevations,  sections,  and  specification  thereof  in  the  said 
agreement,  and  the  said  condition  referred  to,  and  other 
detailed  and  working  drawings  that  were  provided  during 
the  progress  of  the  works,  and  within  the  time  therein  men- 
tioned ;  and  that  in  every  part  and  particular  of  the  said 
works,  in  which  orders  and  directions  were  given  by  the 
said  David  LeUng,  requiring  ..him  respectively  to  deviate 
and  vary  firom  the  said  plaipf,  elevations,  sections,  and  spe- 
cification, the  defendant,  did  well  and  faithfully  perform 
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and  execute  the  works  in  such  parts  and  particulars,  ac-  jg^^^.  o/PUas, 
cording  to  the  orders  and  directions  given  by  the  said  Da-  1826.  ^ 
vid  LiUngf  and  in  obedience  thereto,  and  that  all  and  se-  re, 

vcral  the  works  were  done  and  performed  in  every  respect         ^ 
to  the  approbation  and  satisfaction  of  the  said  David  Laing, 
so  being  such  surveyor  as  aforesaid,  &c. 

To  this  plea,  the  Attamey-Generat  replied,  that  the  de- 
fendant did  not  execute  the  works  according  to  the  plans, 
elevations,  sections,  and  specification,  in  the  condition  re- 
ferred to,  and  other  detailed  and  working  drawings  that 
were  provided  during  the  progress  of  the  work,  &c. ;  and 
assigned  as  breaches,  ^rsi^  that  the  foundation  of  the 
buildings  was  piled  in  a  bad  and  unworkman-like  manner; 
$eeondiy,  that  the  foundation  was  not  piled  according  to 
the  specification  in  the  condition  referred  to ;  thirdly ^  that 
the .  defisndant  piled  the  foundations  in  an  improper  and 
insufficient  and  unworkmanlike  manner,  contrary  to  the 
true  intent  and  effect  of  the  bond  and  condition ;  fourthly y 
that  the  defendant  had  used  improper  materials,  &c. ;  es- 
peciaUy  about  the  spandrills  of  certain  arches,  which  were 
filled  up  with  broken  materials,  instead  of  being  built  of 
solid  brick-work  or  with  cross  walls  as  mentioned  in  the 
specification ;  and  had  used  in  and  about  the  roof  old  wood 
for  boarding  under  the  slates,  instead  of  new  wood,  and 
bad  used  rotten  and  decayed  wood  for  the  same  purpose, 
contrary  to  the  true  intent  of  the  bond  and  condition; 
fifthly  J  that  the  defendant  erected  the  works  in  a  bad,  im- 
proper, unsubstantial,  unworkman-like  and  insufficient  man- 
ner^ and  not  according  to  the  plans,  sections,  and  specifi- 
cation referred  to  in,  and  contrary  to  the  form  and  effect 
and  true  meann^  of,  the  bond  and  condition,  &c. 
•  The  defendant  rejoined  to  the  first,  second,  and  third 
breaches,  that  upon  digging  for  the  foundations,  and  be- 
fore the  pUes  were  driven,  according  to  the  specification, 
it  was  discovered  that  there  was  no  stratum  of  hard  gravel 
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Exch.  of  Pleas,  into  which  the  piles  could  be  driven  according  to  the  spe* 
,  ^^^^'  cification^  the  earth  upon  which  the  foundation  was  to  be 
Bex  placed,  being  earth  which  had  been  filled  up  in  the  ori- 
ginal bed  of  the  river  Thames^  and  thereupon  it  became, 
and  was,  a  mcUter  of  doubt  within  the  meaning  of  the  spe- 
cification, whether  the  piles  should  be  dispensed  with,  and 
others,  better  adapted  to  the  real  state  of  the  soil,  substi- 
tuted instead  thereof;  and  also,  whether  the  piling  should 
not  altogether  be  abandoned,  and  other  means  resorted  to 
for  erecting  and  securing  the  foundations ;  and  it  was  the 
judgment  and  opinion  of  the  defendant,  that  piUng  was 
not  a  proper  method  of  making  and  securing  the  founda- 
tions, but  that  other  means  should  be  resorted  to  for  that 
purpose,  of  which  judgment  and  opinion  the  said  David 
Laingf  so  being  such  surveyor  as  aforesaid  had  notice ; 
whereupon  the  said  David  Laing  so  being  such  surveyor, 
and  having  power  as  aforesaid  to  determine  what  means 
should  be  adopted  in  the  premises,  did  make  his  determina- 
tion, and  caused  notice  in  writing  to  be  given  to  the  said  de- 
fendant thereof,  (setting  out  a  letter  from  Laing  to  the  de- 
fendant, in  which  a  particular  mode  was  directed  to  be  adopt- 
ed wifth  respect  to  the  piling),  with  which  the  defendant  had 
complied,  to  the  satisfieiction  of  the  said  David  Lau^;  and 
that  in  every  other  particular,  with  respect  to  the  piling,  the 
defendant  had  conformed  to  the  specification.  The  defend- 
ant then  averred,  with  respect  to  the  fourth  breach,  that 
the  work,  the  subject  of  that  complaint,  was  performed  in 
obedience  to  the  orders,  and  to  the  satisfaction  of  the  said 
David  Laing f  and  his  clerk  of  the  works ;  and  further  al- 
leged, as  to  the  fifth  breach,  that  the  several  works  were  con- 
ducted under  the  inspection  of  the  said  David  Laing  and 
his  clerk  of  the  works,  and  that  in  every  instance  in  which 
no  orders  were  given  by  the  said  David  Lavigf  the  works 
were  completed  according  to  the  specifications,  &c.^  and 
fkxording  to  the  true  intent  and  meaning  of  the  bond  and 
condition. 
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Upon  these  pleadings,  in  the  surrejoinder,  rebutter,  imd  Exeh.  ofPieat, 
surrebutter,  the  following  issues  were  joined.  First,  whe-  .  ^^^^'  . 
ther  there  was  a  stratum  of  hard  gravel  into  which  the  piles  Rbx 

could  have  been  driven  according  to  the  specification;  p^^o. 
2dltff  whether  the  said  David  Laing  was  appointed  sur- 
veyor for  the  purpose  of  planning,  directing,  superintend- 
ing, and  conducting  the  erection  of  the  new  Custom  House; 
Sdiy,  whether  the  said  David  Laing,  or  his  clerk  of  the 
works,  had  any  power  or  authority,  by  the  condition  of  tibe 
bond,  to  give  the  written  orders  with  respect  to  the  piling 
mentioned  in  the  rejoinder,  or  to  vary  or  alter  the  piling 
from  the  mode  pointed  out  in  the  specification ;  Hhfy,  whe- 
ther the  defendant  piled  the  foundation  according  to  the 
orders  of  the  said  David  Laing,  and  according  to  the  true 
intent  and  meaning  of  the  specification ;  5thly,  whether  the 
{Mling  and  the  works  in  general  were  performed  to  the  ap- 
probation and  satisfaction  of  the  said  David  Laing ;  Gthbf, 
whether  the  said  David  Laing  had  any  power  or  authori* 
ty,  by  the  condition  of  the  bond^  to  give  orders  and  direc- 
tions respecting  the  works  complained  of  by  the  fourth 
breach;  7tbltf,  whether  the  said  defendant  and  the  said 
David  Laing  acted  coUusivelyand  fraudulently  with  respect 
to  those  works;  Sthfy,  whether  the  said  David  Laing  or  his 
clerk  of  the  works  had  any  power  or  authority  by  the  con- 
dition of  the  bond,  to  give  orders  requiring  the  defendant 
to  deviate  and  vary  from  the  specification,  &c. ;  9thfy,  whe- 
ther defendant,  with  respect  to  those  parts  of  the  work 
in  which  no  orders  had  been  given  by  the  said  David 
Laing,  had  completed  the  same  according  to  the  spedfi* 
cations,  &c. ;  lOthly,  whether  the  orders  from  the  said  David 
Laing  had  been  faithfully  complied  with ;  1  Uhlg,  whether 
the  works  were  done  to  the  satisfaction  and  approbation 
of  the  said  David  Laing. 

At  the  trial  before  Alexander,  C.  B.  at  the  Middlesex 
Sittings  after  Easter  Term,  the  drawings  referred  to  in 
the  specification  were  produced,  one  of  which  exhibited  a 
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SxdLqfPieoi,   bed  of  gravely  five  feet  six  inches  below  the  surface,  into 
^        *  *    .   which  the  piles  were  represented  to  be  driven  to  the  depth 
Rbx  of  two  feet.     The  Jury  found  a  verdict  for  the  Crown 

Pbto.         upon  the  first  issue,  and  for  the  defendant  upon  the  re- 
maining issues. 

In  TVinity  Term,  the  jtttomey  General  obtained  a  rule 
nui  in  the  alternative  for  judgment  for  the  Crown  non  ob^ 
stante  veredicto^  or  for  a  new  trial.  He  contended,  that  the 
first  was  a  material  issue  which  entitled  the  Crown  to  a  ge- 
neral verdict,  inasmuch  as  the  fact  upon  which  the  defend- 
ant justified  a  deviation  from  the  original  contract,  viz.  the 
non-existence  of  a  bed  of  gravel  into  which  the  piles  could 
have  been  driven,  having  been  negatived  by  the  finding  of 
the  Jury,  the  rejoinder,  which  depended  upon  the  truth  of 
that  fact,  altogether  failed;  secondly,  the  question  whe- 
ther the  surveyor  had  authority  to  vary  and  deviate  from 
the  original  plans,  being  a  question  of  law,  to  be  gathered 
fix>m  the  instruments  themselves,  which  conveyed  no  such 
power,  that  the  finding  of  the  Jury  upon  that  fact  for  the 
defendant  was  inunaterial ;  and  thirdly,  which  applied  to  the 
rule  for  a  new  trial,  that  that  finding  was  contrary  to  the  evi- 
dence, and  against  the  direction  of  the  learned  Chief  Baron. 
The  like  rule  was  granted  to  the  defendant,  upon  the  mo- 
tion of  Scarlett,  upon  the  ground  that  the  first  issue  was 
immaterial ;  and  that,  if  not  immaterial,  the  finding  upon 
that  issue  was  against  the  evidence,  the  specification  being 
limited  by  the  drawings,  which  exhibited  the  appearance 
of  the  previous  ascertainment  of  a  bed  of  gravel  at  a  given 
distance  below  the  surface,  which  did  not  exist. 

Scarlett,  Denman,  C.S.,  Rotch  and  Patteson,  now  shewed 
<»use(a).    Two  questions  arise  upon  this  record:  first, 

(a)  The  Court  directed  the  coun-     the  first  instance,  to  the  pleadings, 
ael  to  confine  their  arguments,  in     as,  if  the  Court  should  be  of  opinion 


MICHAELMAS  TERM,  7  OEO.  IV.  45 

whether  the  first  issue  be  material;  and  secondly,  whether  ExcH.  ofPieoi, 
the  surveyor  had  authority  to  give  the  directions  contain-  ,  13g6> 
ed  in  the  rejoinder.  The  real  intention  of  the  parties  can-  bex 
not  be  gathered  from  the  bond  and  condition  alone,  but  is  p^^^ 
to  be  collected  also  from  the  instruments  referred  to  by 
the  condition,  and  which,  although  not  under  seal,  must 
be  taken  as  forming  part  of  the  bond.  Routledge  v.  Bur- 
rell  (a),  Worsley  v.  Wood  (6).  By  his  plea,  the  defend- 
ant states  a  general  performance,  except  where  orders 
wore  given  by  the  surveyor,  to  vary  and  deviate  from  the 
mode  prescribed  by  the  specification;  which  orders  he 
avers,  were  performed  to  the  satisfaction  of  the  surveyor. 
The  three  first  breaches  assigned  by  the  Crown  are  with 
respect  to  the  piling;  to  these  the  defendant  rejoins,  that, 
upon  digging  for  the  foundation,  it  was  discovered  that 
there  was  no  stratum  of  hard  gravel  into  which  the  piles 
could  be  driven  according  to  the  specification,  whereupon 
a  doubt  arose  as  to  what  mode  should  be  pursued,  which 
was  communicated  to  the  surveyor,  who  gave  orders,  which 
were  compUed  with.  The  rejoinder  is  framed,  not  upon 
the  words  of  the  condition,  but  upon  those  of  the  specifica- 
tion, by  which,  in  case  of  doubt,  the  surveyor  was  invested 
with  a  dispensing  power,  and  was  to  direct  in  what  way 
the  work  was  to  be  performed.  Now,  if  the  surveyor  had 
authority  in  case  of  doubt,  it  matters  not  whether  the 
doubt  had  any  foundation  in  fact,  the  substantial  ground 
for  the  interposition  of  his  power  being,  that  a  doubt  arose, 
and  not  that  circumstances  gave  rise  to  that  doubt.  If  the 
rejoinder  be  read,  omitting  the  words,  **  there  being  no  stra- 
tum of  hard  gravel,"  it  will  be  perfectly  intelligible;  which 
proves  clearly,  that  any  allegation  respecting  that,  is  one 
upon  which  no  issue  could  be  taken  to  determine  the  case. 


that  the  Crown  was  entitled  to  judg-  (a)  1  H.  Bl.  254. 

meot  upon  the  whole  record,  no  ul-         (6)  6  T.  R.  710. 
terior  question  could  arise. 
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Mnk,  if  PUai,  The  first  issue  then  being  immaterial,  the  main  question 
.  ^^^^*  arises,  viz.  whether  the  surveyor  had  authority  to  give  the 
Rex  directions  contained  in  the  pleadings  of  the  defendant, 
p^  This  power  is  conferred  upon  him  both  by  the  condition 
and  specification.  By  the  condition,  the  commissioners, 
or  their  surveyor,  are  empowered  to  direct  omissions  from, 
and  additions  to  the  work  contracted  to  be  performed. 
Now  the  power  to  omit  or  add  particular  works,  necessa- 
rily implies  an  authority  to  deviate  and  vary  from  the  ori- 
.  ginal  design,  for  it  is  impossible  to  suppose  any  omission 
or  addition,  which  will  not  amount  to  a  deviation  or  varia- 
tion. Under  this  clause,  any  part  of  the  work  might  have 
been  omitted  altogether,  as,  for  instance,  the  piling  of  the 
foundations,  in  which  case  some  other  mode  must  have 
been  adopted,  which  would  amount  to  a  deviation  or  varia- 
tion from  the  original  plans.  Thus,  in  the  present  in- 
stance, the  mode  of  piling  pointed  out  by  the  specification 
having  been  abandoned,  it  became  necessary  to  substitute 
some  other,  which  was  a  deviation  consequent  upon  the 
omission. 

[Hullock,  B. — Does  the  defendant  aver  that  the  altera- 
tions were  either  additions  or  omissions?] 

If  those  words  include  an  alteration,  no  such  allegation 
was  necessary.  Moreover,  the  obhgation  is  not  to  build 
the  works  according  to  the  plans  completed  at  the  time  of 
the  contract  only,  but  also  according  to  other  detaQed  and 
working  drawings,  to  be  furnished  during  the  progress  of 
the  work.  Now  the  drawings  so  furnished  could  not  be 
the  same  as  those  which  existed  when  the  contract  was 
made,  for  in  that  case,  such  further  drawings  would  be 
superfluous.  Does  not  that  part  of  the  condition  amount 
to  this?  The  commissioners  say,  from  the  best  light  we 
have  at  present  upon  the  subject,  we  give  you  a  specifica- 
tion, according  to  which  the  works  are  to  be  performed, 
but  we  will  not  be  bound  by  the  plan  now  furnished ;  dur- 
ing the  progress  of|the  works,  alterations  may  become  ne- 
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cessary ;  we  will  therefore  reserve  to  ourselves,  the  power  j^ck.  of  pum, 
of  making  such  alterations,  to  be  furnished  in  detailed  ^^^^» 
plans  and  drawings  by  our  surveyor,  and  by  which  you  Rex 
must  be  guided.  But  the  case  of  the  piles  is  expressly  p^^'^ 
provided  for  by  the  specification,  which  directs  that,  in  all 
matters  of  doubt,  the  judgment  of  the  surveyor  shall  be 
interposed,  who,  in  that  case,  is  empowered  to  dispense 
with  any  articles  contained  in  the  specification.  Did  that 
case  of  doubt  arise?  The  rejoinder  expressly  states  that 
it  did,  and  that  accordingly  the  surveyor  was  applied  to,  . 
who  gave  directions,  for  a  compliance  with  which  the  bond 
is  now  put  in  suit.  If  then  the  bond  would  have  been  for- 
feited, had  the  defendant  refused  to  follow  the  directions 
so  fiimished^  it  could  not  be  the  intention  of  the  parties, 
that  the  same  consequence  should  ensue  from  a  compliance 
with  directions  which  he  had  bound  himself  to  obey.  But 
the  authority  of  the  surveyor  has  been  found  upon  the 
third  issue  for  the  defendant,  and  although  that  issue  is 
informal,  inasmuch  as  the  Jury  have  found  that  he  was  au- 
thorised by  the  condition,  yet  as  the  defect  first  originated 
with  the  Crown,  no  advantage  can  be  taken  upon  that 
ground,  the  issue  not  being  immaterial.  The  defendant 
alleged  that  the  surveyor  was  referred  to,  and  not  that  he 
was  appointed  by  the  bond  and  condition ;  but  the  surre- 
joinder contains  a  traverse,  that  he  had  any  power  by  the 
condition  of  the  bond,  to  give  the  orders  alluded  to  in  the 
rejoinder,  or  to  vary  and  alter  the  mode  of  piling  pointed 
out  in  the  specification.  No  allegation  of  any  such  au- 
thority, derived  from  the  condition,  is  contained  in  the  re- 
joinder; and  there  is  no  rule  in  pleading  more  clear,  than 
that  if  a  traverse  be  taken,  and  the  fact  traversed  be  not 
according  to  the  facts  stated  in  the  pleadings,  the  plea 
which  so  takes  a  traverse  is  bad.  Rex  v.  Kilderby  (a), 
Talbot  v.  Woodhouse{b).    The  traverse,  therefore,  and 

(a)  1  Saund.  312.  (6)  2  Lutw.  1471. 
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Exek,  iff  Pleat,  the  issue  Consequent  upon  it,  is  informal ;  but  an  informal 
.    issue  does  not  go  to  the  merits  between  the  parties,  and 


Rex  is  cured  by  verdict;  whereas,  if  the  issue  were  immaterial, 

Peto.  there  must  be  a  repleader  or  judgment  non  obstante  vere- 
dicto. Bennet  v.  HoUbeck  (a).  But  if  the  plea  of  the  de- 
fendant be  not  strictly  conformable  to  the  rules  of  plead- 
ing, this  being  a  scire  facias  at  the  suit  of  the  Crown,  the 
subject  is  in  a  better  situation  than  if  sued  by  a  subject ; 
for  upon  these  pleadings  there  appears  at  least  matter  of 
good  conscience  in  answer  to  this  claim,  which  defence  the 
Court,  by  the  statute  of  equity  (6),  is  bound  to  allow. 

The  Attorney-General,  Clarke  (c),  WaUon,  and  Parke, 
contra. — It  is  said,  that  the  statute  of  equity  has  given  to  the 
subject  a  more  liberal  defence  than  was  practicable  before 
the  introduction  of  that  statute,  and  the  proposition  is  well 
known  in  the  history  of  the  law  to  be  correct ;  but  if  such 
a  defence  exists  in  this  case,  it  should  have  been  brought 
before  the  Court  in  the  shape  of  a  plea,  or  by  bill  in  Equi- 
ty; that  course,  however,  not  having  been  adopted,  the 
Court  cannot  enter  into  that  question,  and  must  decide 
upon  the  whole  record  as  it  is  at  present  framed.  If  the 
first  issue  be  material,  the  Crown  is  entitled  to  judg- 
ment upon  the  whole  record ;  for  the  bond  being  entire, 
by  any  one  breach,  the  Crown  will  be  entitled  to  the  pen- 
alty, not  being  bound  by  the  statute  8  &  9  1^.  3,  c.  1 1,  s. 
8.  Admitting,  for  the  sake  of  argument,  that  the  survey- 
or had  authority  in  case  of  doubt,  the  cause  of  doubt  is 
made,  in  the  rejoinder,  to  depend  upon  the  existence  of  a 
bed  of  gravel  into  which  the  piles  could  be  driven  accord- 
ing to  the  specification;  upon  that  fact  issu«  is  taken, 
which  being  found  for  the  Crown,  defeats  the  cause  of 


(a)  2  Saund  319  a.  fore  his  appointment,  been  engaged 

(6)  33  H.  8,  c.  39.  for  the  defendant, 

(c)  The  Solicitor  General  had,  be- 
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doubt;  and  consequently  also  the  reason  for  the  interpo-  Exck,  of  Pka$y 

sition  of  the  surveyor.     It  is  said,  that  the  rejoinder  would   ^ ^^^^'    , 

be  good  without  that  averment^  and  that  therefore  it  is  Rex 

immaterial;  but  allegations  of  themselves  immaterial  be-  pf»^, 
come  important  from  the  mode  in  which  they  are  pleaded ; 
Belly.  Janson{a)\  and  the  cause  of  doubt  forming  the 
substratum  of  this  rejoinder^  if  that  be  unfounded,  the  re- 
joinder itself  fails.  It  would  have  been  demurrable,  had 
it  not  stated  the  cause  of  doubt ;  for  the  doubt  must  be 
such  as  would  operate  upon  a  reasonable  mind.  If,  on  the 
other  hand,  the  rejoinder  as  at  present  framed  had  been  de- 
murred to,  the  argument  for  the  defendant  must  then  have 
been,  that  the  non-existence  of  this  gravel  created  the 
cause  of  doubt;  and  it  would  have  been  said,  you  admit 
that  there  is  no  gravel,  how  then  could  the  specification 
be  complied  with? 

But  supposing  this  issue  to  be  immaterial,  still  the 
Crown  is  entitled  to  judgment  upon  the  whole  record. 
Whether  the  issue  found  for  the  defendant  upon  the  autho- 
rity of  the  surveyor  is  informal  or  immaterial,  it  is  unne- 
cessary to  discuss ;  for  although  the  plea  may  be  perfectly 
true  in  point  of  fact,  yet  in  point  of  law  no  such  authority 
existed;  and  '^  if  the  plea  itself  is  substantially  bad  in  point 
of  laW|  of  course  the  verdict,  which  only  shews  it  to  be  true 
in  point  of  fact,  cannot  avail  to  entitle  the  defendant 
to  judgment  (6);*'  besides,  the  finding  of  the  Jury  can- 
not in  any  way  prejudice  the  question;  for,  the  deed  be- 
ing set  out,  the  Court  will  judge  from  that,  and  not 
from  the  finding  of  the  Jury.  Rowe  v.  Huntington  {c). 
The  main  question  then  arises,  viz.  whether  the  Court 
can  collect  from  the  condition  and  specification  that  the 
surveyor  had  any  authority  to  vary  from  the  mode  pointed 
out  in  the  specification.    This  power  is  said  to  be  derived 


(«)  1  M.  &  S.  201.  (6)  Stephen  Plead.  118. 

(c)  Vaugh.  77;  Com.  Dig.  Plead.  (S  32). 

VOL,  I.  E 
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Exck.  iff  Pleas,  from  three  clauses.  The  first  of  which  applies  to  addi- 
'  .  tions  and  omissions;  which  provision  could  not  be  in- 
R«x  tended  to  authorise  the  siurveyor  to  omit  any  part  of  the 
Peto.  foundation,  but  conferred  upon  him  only  the  power  of 
making  such  alterations  as  were  consistent  with  the  gene- 
ral contract.  Then  it  is  said,  the  furnishing  of  detailed 
plans  would  sanction  these  directions;  but  the  obvious 
meaning  of  detailed  and  working  plans  is  a  minute  speci- 
fication of  an  original  design,  to  enable  the  workmen  to 
complete  the  building,  and  cannot  confer  an  authority  to 
alter  the  whole  design.  Lastly,  great  stress  is  laid  upon 
that  clause  of  the  specification,  which  provides  for  a  case 
of  doubt.  The  power  of  dispensation  conferred  by  this 
clause  obviously  applies  only  to  the  'articles  before  enu- 
merated, and  must  be  confined  to  subjects  of  that  subordi- 
nate and  limited  description,  wliich  are  specified  in  the  an- 
tecedent part  of  the  clause,  and  to  which,  grammatically, 
it  relates ;  and  by  no  fair  construction  can  it  be  said  to  be 
referable  to  a  power  to  change  and  alter  the  whole  build- 
ing. Is  it  possible,  then,  to  say  that  any  of  these  clauses, 
giving  to  them  the  utmost  latitude,  could  authorise  the 
surveyor  to  direct  the  foundations  to  be  piled  in  an  insuffi- 
cient manner?  And  if  they  will  not  bear  such  a  construc- 
tion, the  defence  totally  fails :  for  the  plea  admits  that, 
unless  the  defendant  was  justified  in  obeying  the  orders  of 
the  surveyor,  the  condition  of  the  bond  has  not  been  per- 
formed. 

Alexander,  C.  B. — The  great  question  raised  in  this 
case,  and  which,  in  my  opinion,  brings  it,  in  whatever  re- 
spect it  may  be  presented  to  the  Court,  to  a  very  short 
point,  is  the  construction  of  this  instrument  under  seal, 
and  by  which  the  defendant  was  bound,  unless  discharged 
by  some  legal  authority.  If  I  doubted  at  all  what  ought 
to  be  the  result  of  this  case,  in  the  particular  form  in 
which  it  is  now  presented  to  the  Court,  as  it  turns  in  a 
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great  measure  on  a  question  of  pleading,  I  should  have  ^«'*-  ^S  ^fe«- 
been  unwilling  to  give  any  opinion,  without  first  consulting  ^ 

my  learned  brothers,  who  are  more  conversant  with  sub-         ^^* 
jects  of  that  nature  than  myself;  but  it  appears  to  me,  that        Peto. 
the  whole  question  turns  upon  the  construction  of  this  in- 
strument, namely,  whether  the  surveyor  had  the  authori- 
ty  contended  for,  and  which,  in  my  opinion,  is  decisive  of 
the  whole  case. 

The  application  to  the  Court  is,  firnt  to  enter  a  verdict 
upon  the  issue  found  by  the  Jury  for  the  Crown,  that  is, 
upon  the  first  issue ;  and,  secondly ^  to  enter  judgment  for 
the  Crown,  notwithstanding  the  verdict  found  for  the  de- 
fendant upon  the  other  issues. 

The  third  issue  is  to  this  effect:  The  Crown  say,  that 
Mr.  Laingi  or  his  clerk  of  the  works,  had  no  power  or  au- 
thority whatever  by  the  said  condition  of  the  bond  to 
give  directions  respecting  the  piling,  or  to  vary  or  alter  the 
piling  from  the  mode  mentioned  and  pointed  out  in  the 
specification,  so  far  as  respects  the  three  first  breaches : 
then  it  is  affirmed  by  the  rebutter,  that  Mr.  Laing  and  his 
derk  of  the  works  had  power  and  authority,  by  the  condi- 
tion of  the  bond,  to  give  the  directions  respecting  the  pil- 
ing, contained  in  the  rejoinder,  and  to  vary  and  alter  the 
said  piling  firom  the  mode  mentioned  and  pointed  out  in 
the  specification ;  and  upon  that  power  of  Mr.  Laing ^  or 
his  derk  of  the  works,  issue  is  joined. 

The  chain  of  statement  which  led  to  this  issue  is : — 
It  is  averred,  that  the  foundations  were  not  executed  ac- 
cording to  the  specification;  the  defendant  says,  they  were 
not  executed  according  to  the  specification,  but  there  being 
dofubts  with  respect  to  executing  them,  I  received  from  the 
surveyor  directions  to  do  it  in  another  way,  and  in  conse- 
quence of  those  directions  I  was  authorised  to  do  that  which 
I  have  done.  The  issue  was  joined,  not  upon  the  fact  that  he 
had  directions,  or  the  necessity  of  them,  but  upon  the  au- 
diority  of  the  surveyor,  and  the  right  of  the  defendant  to 
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BMch.  of  puat,  act  under  those  directions  so  given.     That  brings  it  tcr 
.    what,  I  say,  is  the  great  point  in  this  cause,  namely,  the 
RE't  construction  of  this  instrument ;  and  whether  it  conferred 

Peto.  upon  the  surveyor  in  all  cases  a  dispensing  power,  or  up- 
on the  defendant  the  authority  to  act  under  his  directions; 
both  being  derived  from  the  instrument  by  which  he  was 
bound,  under  seal.  Upon  that  I  confess,  from  the  begin- 
ning of  this  cause,  I  never  have  entertained  the  least  doubt. 
By  the  instriunent,  the  defendant  was  bound,  in  consi- 
deration of  a  stipulated  sum,  '^  to  erect,  build,  and  complete- 
ly finish  a  new  Custom-house,  ui  and  for  the  port  of  Lon- 
don, according  to  the  plans,  elevations,  sections,  and  spe- 
cification annexed  to  the  bond,  together  with  such  other 
detailed  and  working  drawings  as  should  be  furnished 
during  the  progress  of  the  works.'*  He  says,  true  it  is,  I 
am  come  under  this  obligation  to  execute  the  work  accord- 
ing to  the  specification,  and  such  other  detailed  and  work- 
ing drawings  as  may  be  furnished  to  me ;  but  there  are 
other  conditions  in  this  instrument,  which  put  me  under 
the  necessity  of  following  the  directions  of  the  surveyor; 
and  whatever  his  directions  might  be,  I  was  bound  to  obey 
them.  That  is  the  argument ;  and,  in  truth,  in  order  to 
sustain  the  argument  on  the  part  of  the  defendant,  it  was 
necessary  to  go  to  that  extent :  whether  or  not  the  survey- 
or had  such  authority,  is  a  question  of  law,  to  be  collected 
from  the  instrument  itself;  and  the  Court  cannot  be  bound 
by  the  finding  of  the  Jury  upon  that  point  From  a  fair 
construction,  then,  of  this  instrument,  is  any  such  autho- 
rity to  be  found?  If  there  be  any  such  power  to  vary  en- 
tirely the  whole  scheme,  it  is  extraordinary  that  it  should 
be  to  be  picked  out  by  argument,  and  by  inference  from 
clauses  which  clearly  had  in  view  other  objects  at  the  time 
they  were  penned,  and  that  it  should  not  be  found  sub- 
stantially, distinctly,  and  clearly,  expressed.  That  strikes 
me  as  an  observation,  which  ought  to  have  great  weight; 
for  can  there  be  any  thing  which  it  was  more  important  to 
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inbroduce  than  a  power  of  this  nature,  to  vary  the  whole  E»eh,  of  Pkat, 
design?  .     ^^^^'    . 

The  most  important  of  the  clauses,  which,  it  is  contend-  Rex 

ed,  confer  this  authority,  is  that  respecting  the  extra  work         p£to. 
to  be  done,  and  the  omissions  which  are  to  be  permitted. 
Every  person,   who  is  at  all   conversant  with  building, 
knows,  that,  in  the  course  of  building,  it  occurs  sometimes 
to  add,  and  sometimes  to  desire  that  certain  things  may 
be  omitted ;  this  appears  to  have  been  in  the  contempla- 
tion of  those  who  prepared  this  instrument;  and  accord- 
ingly they  have  introduced  that  clause,  which  was  clearly 
inserted,  to  prevent,  in  the  first  place,  any  such  direction 
aflfecting  the  rest  of  the  contract,  and,  in  the  next  place, 
to  provide  for  the  manner  jn  which  the  contractor  was  to 
be  paid,  in  case  that  event  should  happen.    It  is  in  these 
words: — ''-that  in  case  the  commissioners,  or  their  succes- 
sors, or  the  surveyor  by  them  appouited,  shall  at  any 
times  or  time  during  the  progress  of  the  said  works  order 
or  direct  any  extra  work  to  be  done  or  executed,  besides 
such  as  is  expressed  or  shewn  in  any  of  the  said  plans, 
elevations,  sections,  or  specification,  or  shall  order -'and 
direct  that  any  part  of  the  said  work  expressed  or  shewn 
in  the  said  plans,  elevations^  sections,  or  specification  shall 
not  be  done  or  executed,  then,  and  in  either  of  the  said 
cases,  the  amount  of  the  sum  to  be  paid  for  such  extra 
work,  or  to  be  deducted  on  account  of  the  omissions,  shall 
be  ascertained  by  fair  valuation  by  such  surveyor,  or  sur- 
veyors, or  other  person  or  persons,  as  the  said  commis- 
sioners or  their  successors  shall  appoint  for  that  purpose ; 
and  the  amount  of  the  same,  when  adjusted,  shall  either 
be  added  to,  or  deducted  from,  the  sum  so  contracted  for 
as  aforesaid,  as  the  case  may  be ;  but,  in  all  other  respects, 
the  bond  shall  be  and  remain  in  full  force,  and  not  be  af- 
fected, or  made  void  or  voidable  by  reason  of  any  such  ad- 
dition to,  or  ombsion  of  the  works  so  contracted  to  be  per- 
formed and  executed,  or  under  any  other  pretence  whatso- 
ever."   Is  it  possible  that  this  clause  was  intended  to  give 
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£xch.  of  Pleas,  to  the  suTveyor,  a  person  who  ought  to  be  in  general  but 
,    ^^^O'     ^  an  overlooker  of  the  owner,  to  see  that  the  work  is  accu* 
Rex         rately  performed,  a  power  to  vary  the  whole  scheme  of 
r£To.         ^^^  building?  or  if  it  were  so  intended,  that  it  could  have 
been  expressed  in  such  language?     In  sound  construc- 
tion, it  should  be  limited  to  that  to  which  the  condition 
has  confined  it,  namely,  to  such  extra  works  as  may  be 
done,  or  something  which  is  to  be  omitted ;  but  it  cannot 
refer  to  the  substitution  of  one  thing  for  another,  more  es- 
pecially any  thing  so  important  as  the  making  the  foun- 
dation on  which  the  whole  validity  and  security  of  the 
building  depends.     There  is  another  clause  which  has 
been  mentioned;   that  which  refers  to  the  detailed  and 
working  drawings  that  may  be  provided  during  the  pro- 
gress of  the  work*     Is  it  not  a  most  violent  strain  to  consi- 
der this  clause  as  afibrding  an  authority  for  doing  that 
which  is  totally  subversive  of  the  original  scheme?  It  is  evi- 
dent that  the  parties  meant  nothing  more  than  providing 
for  the  case  of  the  existing  plans  and  drawings  not  hav- 
ing been  specifically  detailed  in  every  instance,  and  to  pro- 
vide for  an  opportunity  of  their  adding  detailed  and  work- 
ing drawings,  which  are  reduced  after  the  original  plan  is 
settled,  in  order  to  enable  the  workmen  to  finish  the  par- 
ticular plans  entrusted  to  them.     There  is  only  one  other 
clause  which  has  been  relied  upon,  which  is  not  in  the 
condition  of  the  bond  itself,  but  is  in  the  specification.     I 
admit,  that  it  is  perfectly  competent  for  the  defendant  to 
avail  himself  of  the  writings  referred  to  by  the  bond, 
which  is  under  seal;  and  if  any  authority  could  be  derived 
from  them,  the  defendant  ought  to  have  the  benefit  of  it. 
By  that  clause  the  contractor  is  to  employ  from  time  to 
time  such  number  of  competent  workmen  in  the  several 
trades  as  may  be  required  for  the  due  dispatch  of  the 
work,  and  fiirther,  to  supply  every  description  of  scaffold- 
ing, carriage-gangways,  and  tackle  necessary  for  the  com- 
plete and  perfect  execution  of  the  contract  in  each  trade  or 
department,  comprised  in  and  intended  by  the  description 


MICHAELMAS  TERM,  7  GEO.  IV. 


55 


and  drawingfly  although  each  and  every  article  of  the  Excb,  of  pieoi, 
work  may  not  be  minutely  and  distinctly  specified,  or  fi-  .  ^^^^*  . 
gated  therein;  and  if  any  doubts  arise,  during  the  pro-  ^"* 

gress  of  the  works,  the  commissioners  or  their  architect  is  Feto. 
to  determine  whether  any  article  or  articles  may  or  may 
not  be  dispensed  with.  This  cannot,  by  the  most  violent  and 
strained  construction^  be  considered  as  affording  that  power 
which  it  is  necessary  for  the  defendant  to  contend  for  in 
this  case.  It  applies  merely  to  the  pai*ticular  items  before 
enumerated,  and  confers  no  authority  on  the  surveyor,  to 
give  such  a  direction  as  that  in  question,  or  on  the  defend- 
ant to  obey  it.  Upon  this  view  of  the  subject,  therefore, 
there  being  no  clause  which  entitles  the  surveyor  to  give 
the  directions,  which  the  defendant  alleges  as  his  only  ex- 
cuse for  not  performing  his  engagement,  and  the  breach  of 
the  condition  being  admitted,  unless  such  an  authority  ex- 
isted, it  becomes  unnecessary  to  enter  into  any  other  ques- 
tion, the  Crown  upon  that  point  alone  being  entitled  to 
judgment. 

Graham,  B. — The  defence  upon  the  present  record  ap- 
pears to  me  to  rest  upon  two  questions,  first,  whether  by 
the  true  construction  of  this  bond,  that  is  to  say,  the  con- 
dition of  the  bond  enlarged  by  the  specification,  which, 
being  referred  to,  forms  part  of  the  bond,  the  surveyor 
had  the  power  to  direct  the  substitution,  which  forms  the 
principal  part  of  our  present  consideration ;  and  secondly, 
(which  question  I  shall  not  afiect  to  treat  with  great  parti- 
cularity, relying  upon  the  accuracy,  upon  that  part  of  the 
subject,  of  my  learned  Brother,  who  will  have  to  deliver 
hia  opinion  after  me)5  whether,  supposing  the  surveyor 
had,  by  the  true  interpretation  of  this  instrument,  a  discre- 
tionary power  in  cases  of  an  extraordinary  nature,  the  plea, 
supported  as  it  is  by  the  rejoinder  on  the  part  of  the 
defendant,  shews  that  extraordinary  case,  which  calls 
for  the  interposition  of  the  judgment  of  a  third  per- 
son.    Now,  in  considering  the  first  question,  let  us  sec 
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ExeJL  of  PUas,  what  the  work  was,  that  was  to  be  perfonned.     The  de- 

1  QQfi 

.   fendant  is  not  to  be  considered  merely  as  if  he  were  a  ma- 


Rex  chine,  which  was  to  execute  the  work  under  the  direction  of 

Peto.  a  superior  architect;  that  is  not  the  complexion  nor  the 
nature  of  the  provision  made  upon  the  present  occasion; 
because  the  bond  very  cautiously  provides,  that  the  person 
undertaking  the  work  should  himself  exercise  the  art  and 
ingenuity  of  an  architect,  and  not  merely  act  under  the  di- 
rection of  a  superior.  It  was  foreseen,  that  by  possibility 
some  part  of  that  work,  which  was  specified  in  the  terms 
of  the  condition,  and  in  the  specification,  might  be  omitted ; 
and  that,  besides  omissions  of  parts  of  the  work,  some  ad- 
ditions might  be  necessary.  For  those  cases,  therefore, 
provision  is  made  by  the  terms  of  the  condition ;  that  in 
case  of  omissions  in  the  work  to  be  done,  there  shall  be  a 
deduction  from  the  general  charge  expressed  in  the  instru- 
ment ;  and  with  respect  to  additions,  that  an  additional  al- 
lowance should  be  made  to  the  contractor.  Those  were 
the  common  and  obvious  provisions  or  qualifications  that 
ought  to  be  introduced  in  the  condition  itself,  but  the  spe- 
cification goes  somewhat  further,  and,  going  minutely 
through  different  parts,  gives  a  certain  degree  of  latitude, 
whenever  any  extra  work  shall  be  done.  Can  any  one  ar- 
gue seriously,  that  when  the  specification  mentions  extra 
work,  for  which  the  party  was  to  be  allowed,  that  it  com- 
prehends that  which  was  the  ordinary  foundation  of  the 
building?  It  is  impossible  to  give  it  that  kind  of  construc- 
tion. Then  another  case  is  put,  where  any  matter  of 
doubt  should  occur,  in  which  case  certain  articles  were 
to  be  dispensed  with.  An  article,  ex  vi  termini^  means 
something  minute,  and  cannot  refer  to  a  circumstance  af- 
fecting the  principal  part  of  the  work.  I  am  therefore 
very  clearly  of  opinion,  that  upon  the  fair  and  true  con- 
struction of  this  instrument,  the  meaning  of  it  was  this : 
that  if  in  the  work  anything  of  an  extraordinary  nature 
should  occur,  in  the  shape  of  addition  or  of  omission, 
that  such  were  to  be  added  to  or  substracted  firom  the  ge- 
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neral  operation  of  the  bond ;  and  that  incidental  circum-  ExcH.  of  pum, 
stances  only  should  be  regulated  by  the  interposition  of  ,  1826. 
the  surveyor,  whom  we  suppose,  for  the  sake  of  argument,  rex 
regularly  appointed  by  the  commissioners.  But  it  is  said,  p/^^ 
that  the  defendant  was  to  surrender  his  judgment  not  only 
to  the  architect  who  was  appointed,  but  to  the  clerk  of  the 
works,  his  delegate;  that  cannot  be  the  plain  and  clear 
sense  of  the  condition  of  the  bond  taken  in  its  greatest  lati- 
tude. But  let  me  suppose,  for  the  sake  of  the  argument, 
that  if  any  unforeseen  or  extraordinary  circumstance  had 
occurred,  in  that  particular  case  a  recurrence  might  be  had 
to  the  opinion  of  the  surveyor :  then  let  us  look  to  the 
pleadings,  and  see  whether,  in  point  of  fact,  by  the  plea 
or  the  rejoinder  to  that  plea,  the  defendant  has,  upon 
this  record,  shewn  a  case  of  that  extraordinary  emer- 
gency that  justifies  the  measure  he  has  taken,  in  total- 
ly abandoning  the  plan  of  piling  prescribed,  and  of  sub- 
stituting, which  is  very  different  from  either  omission 
or  addition,  a  new  mode.  The  scire  facias  calls  upon 
the  party  for  a  plea;  he  puts  in  a  plea  of  a  very  gene- 
ral nature,  and  says,  after  craving  oyer  of  the  condition 
and  the  specification,  that,  according  to  the  true  construc- 
tion of  these  instruments,  I  have  faithfully  performed  the 
terms  of  my  engagement.  The  Crown  replies  very  proper- 
ly, you  have  not,  and  assigns  breaches  which  it  is  not  ne- 
cessary for  my  argument  that  I  should  go  particularly  into. 
One  is,  you  have  broken  your  engagement,  because  you 
have  not  piled  according  to  the  condition  of  your  bond. 
It  is  material  then  to  consider,  whether  the  rejoinder  brings 
forward  that  case  of  difficulty,  which,  by  the  most  liberal 
construction  of  this  instrument,  would  authorise  the  inter- 
vention or  rather  the  interposition  of  the  surveyor,  so  as 
to  avoid  the  breach  which  it  otherwise  confesses. 

[The  learned  Baron  then  read  the  rejoinder  to  the  first, 
second,  and  third  breaches.] 

Issue  having  been  taken  upon  the  fact,  whether  there 
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Exek,  (/  Pleas,  was  OF  was  not  a  bed  of  ^avel.  that  issue  is  found  for  the 

1826 
s        ^    f  Crown ;  and  the  consequence  of  that  finding  is,  that  it  to- 

i^x  tally  defeats  the  plea.  It  is  true,  it  forms  only  part  of  the 
Peto.  plea,  but  it  is  essential  to  arrive  at  the  conclusion,  that  a 
circumstance  should  have  occurred  from  which  a  doubt 
arose.  It  is  in  vain  to  argue,  that  the  first  proposition  on 
which  the  whole  depends,  does  not  form  the  essence  and 
body  of  the  plea.  Reject  that  allegation  entirely,  and 
then  no  cause  of  doubt  is  alleged.  According  to  the  argu- 
ment then,  there  was  no  matter  of  doubt,  but  certain  arti- 
cles are  to  be  dispensed  with  only  in  case  of  doubt ;  and  if 
no  doubt  existed,  there  was  no  ground  for  the  interposition 
of  the  surveyor.  But  the  matter  of  doubt  arises  from  the 
discovery,  that  there  was  no  bed  of  gravel;  if  there  was  a 
bed  of  gravel,  where  is  the  doubt?  It  must  be  taken  upon 
these  pleadings,  that  the  doubt  arose  firom  the  discovery 
with  respect  to  the  gravel,  and  firom  that  only ;  for  if  other 
causes  existed,  those  should  have  been  stated  upon  the  re- 
cord, that  the  Crown  might  have  an  opportunity  of  contro- 
verting them.  Upon  these  grounds,  therefore,  it  appears  to 
me,  that  upon  the  pleadings  the  defendant  is  perfectly  with- 
out defence,  even  supposing  the  architect  had  the  authori- 
ty contended  for,  which  he  certainly  had  not. 

HuLLOcK,  B. — ^I  concur  with  the  rest  of  the  Court  in 
the  opinion,  that,  upon  this  record,  the  Crown  is  entitled 
to  judgment  non  obstante  veredicto.  For  the  purpose  of  ar- 
riving, as  it  appears  to  me,  at  a  right  conclusion  upon  this 
subject,  it  is  necessary  to  consider  the  nature  of  this  pro- 
ceeding, which  is  a  scire  facias  brought  at  the  instance  of 
the  Crown,  against  an  individual  who  is  bound  by  his  bond 
to  the  Crown.  The  scire  facias  is  in  the  usual  form ;  the 
defendant  undertakes  by  his  plea  to  state  that  he  has  not 
been  guilty  of  any  breach  of  the  bond,  which  sets  out  a 
special  condition,  or  that  if  he  has  been  guilty  of  any  breach 
of  that  bond,  that  that  was  committed  under  a  competent 
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aothority ;  and  so  he  says  he  has  performed  the  bond.  Exch.  of  PUat, 
For  the  purpose  of  supporting  that  plea,  it  is  incumbent    .     ^^^^'    , 
upon  him  to  shew  that  authority,  either  from  the  bond  or         Rex 
specification,  which  is  part  of  the  bond,  or  he  must  derive        p^^, 
some  authority  oKunde,  having  admitted  the  breaches,  un- 
less he  can  shew  that  he  was  justified  in  obeying  the  direc- 
tions of  the  surveyor.     He  does  not  afiect  to  set  out  any 
authority  of  the  latter  description,  and  indeed,  if  he  had 
done  so,  it  must  have  been  pleaded,  under  different  circum-> 
stances  to  any  of  those  pleas  which  appear  upon  the  re- 
cord.    If  he  had  stated  that  .it  was  done  by  authority  of 
the  commissioners,  probably  there  might  have  been  a  ques- 
tion, whether  that  was  a  legitimate  authority  in  point  of 
law :  circumstances  of  that  kind  might  have  been  set  up  by 
way  of  plea,  for  any  thing  I  know  to  the  contrary,  to  con- 
stitute a  defence  under  the  statute  to  which  reference  has 
been  made,  but  the  question  is  not  so  put  upon  this  record ; 
it  does  not  appear  to  me  that  there  are  any  equitable  cir* 
cumstances  disclosed  here,  the  mere  question  being,  whe- 
ther or  not,  in  point  of  fact,  a  breach  has  been  committed 
of  a  legal  obligation.     I  should  be  very  sorry  to  occupy 
the  time  of  the  Court  by  adverting  to  different  passages  in 
ibis  instrument,  to  which  reference  has  been  made  on  so 
many  occasions ;  but  it  is  necessary  to  refer  to  some  part  of 
tiie  bond,  to  see  how  far  the  defendant  has  made  out  his 
defence ;  for,  after  setting  out  the  bond  and  certain  portions 
of  the  specification,  he  pleads  a  general  performance,  quoiul 
tiiat  portion  of  the  bond  not  altered  by  the  surveyor.    He 
admits  tii  totidem  verbis  that  there  have  been  alterations 
and  deviations,  which  amounts  to  an  acknowledgment  of  a 
breach  of  the  bond.  Then  how  does  he  avoid  those  breach- 
es? He  ought  to  shew  that  he  was  justified  in  adopting  those 
deviations;  but  he  does  not  state  that  the  surveyor  had  a 
power  to  do  that,  which,  in  the  ulterior  part  of  the  pleadings, 
he  avers  for  the  first  time;  but  with  respect  to  those  al- 
terations (not  denying  a  breach  of  the  bond)  he  first  avers 
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Exdu  of  Pleas,  "  that  before  the  commencement  of  the  said  works^  the 
^^^^'        commissioners  appointed  one  David  Laing  as  the  survey- 
Rex         or  for  the  planning,  directing,  superintending,  and  con- 
P£To.         ducting  the  erection  of  the  Custom-house,  and  the  several 
works  in  the  condition  named;'*  which  is  perfectly  compati- 
ble with  the  total  abstinence  from  all  authority  to  direct 
different  works  from  those  in  the  condition.     That  the 
said  David  Laing  appointed  a  clerk  of  the  works,  and 
from  time  to  time  gave  directions  to  the  defendant,  requir- 
ing him  to  do  what? — "  to  vary  and  deviate  in  divers  and 
many  particulars  from  the  plan,  elevations,  sectionsi  and 
specification  mentioned  and  referred  to  in  the  said  condi- 
tion, and  did  direct  and  require  him  to  substitute  in  the 
place  and  stead  of  those  particulars  other  particulars  then 
pointed  out  and  ordered  by  him  the  said  David  Laing.'* 
Unless  there  is  an  authority  to  be  found  on  the  bond  and 
specification,  the  surveyor  might  as  well  have  been  any 
third  person ;  but  the  defendant  does  not  say  he  had  any 
authority.     He  only  says,  that  in  all  other  particulars 
where  *'  orders  and  directions  were  given  by  the  said  Da^ 
vid  Laing,  requiring  him  to  deviate  and  vary  from  the 
said  plan,  elevations,  and  specification,  he  did  well  and 
faithfully  perform  and  execute  the  works  in  such  parts  and 
particulars,  according  to  those  orders  and  directions,  and 
that  the  works  were  performed  in  every  respect  to  the  ap- 
probation of  the  said  David  Laing"    Now,  all  that  may 
be  quite  true ;  but  in  what  way,  in  point  of  law,  does  it 
constitute  an  answer  to  these  proceedings?     If  there  had 
been  a  demurrer  to  this  plea,  how  could  it  have  been  sus- 
tained?    The  plea,  where  it  confesses,  must  avoid,  which 
this  does  not.    It  attempts  an  avoidance  by  saying,  that 
Laing  gave  directions,  which  were  complied  with;   but 
had  Laing  authority  to  do  that?    I  shall  not  go  through 
the  parallel  passages  to  which  reference  has  been  made, 
for  the  purpose  of  shewing  that  he  had  not  that  pow^r. 
It  will  be  found,  if  the  specification  and  bond  are  advert- 
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ed  to,  that  his  power  was  of  a  different  description,  in  di-  Exch.  of  PUas, 

1826. 

V ' 


verso  intuitu^  and  not  of  the  character  contended  for  upon  v. 
the  present  occasion.     It  will  be  found,  that,  in  the  first  Rex 

part,  where  the  words  **  extra  work  "  are  used,  it  says  ex-  peto. 
tra  work,  besides  or  ultra  the  work  here  mentioned;  that 
shews  the  extra  work  was  something  different  from  the 
specified  work.  Then,  as  to  the  power  of  omitting,  what 
does  that  mean  ?  It  has  been  strongly  argued,  that  this 
is  an  omission.  That  they  omitted'  one  description  of 
work,  and  added  another,  but  that  is  not  a  proper  con- 
struction of  the  English  language. 

Besides,  when  you  refer  to  the  document  to  see  what 
the  intention  of  the  parties  was,  and  find  that  the  surveyor 
has  power  conferred  upon  him  in  many  cases,  the  legiti- 
mate inference  is,  that  he  was  not  intended  to  have  any  au- 
thority except  in  those  cases  where  it  is  expressly  conferred 
upon  him.  If  the  materials  are  bad,  he  has  a  power  to 
say  to  the  contractor — the  materials  are  bad ;  you  must 
take  them  away.  If  he  finds  the  workmanship  is  not  in 
conformity  to  the  plans,  he  is  authorised  to  require  the 
contractor  to  pull  down  that  work  ;  and  the  contractor  un- 
dertakes to  replace  it  in  a  good  and  sound  manner :  here 
are  two  particidars  in  which  the  surveyor  is  authorised  to 
interpose.  The  surveyor,  also,  may  direct  him  to  do  or 
omit  any  work ;  but  in  fair  legitimate  construction,  it  is  im- 
possible to  construe  these  words  so  largely  as  to  give  to 
them  the  sense  they  have  been  contended  to  bear;  for  the 
consequence  of  such  a  construction  would  be,  that  the  con- 
tractor might  have  completely  changed  the  whole  materi- 
als and  construction  of  this  building.  It  is  impossible  to 
read  this  specification  without  seeing,  that  if  the  argument 
on  behalf  of  the  defendant  is  well  founded,  the  whole 
construction  of  the  building  might  have  been  entirely 
changed,  and  every  part  of  this  specification  have  been  al- 
tered. Then  what  becomes  of  the  words  of  this  bond, 
which,  after  giving  to  the  architect  authority  to  direct  as 
to  the  workmanship  and  materials,  and  any  omissions  or 
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Bxch.  of  Pleat,  additions  to  the  work,  says,  that  in  all  other  respects  the 
^^^^'  ^  bond  is  to  be  performed  ?  There  is  another  clause  referred 
Rex  to  **  that  if  any  doubts  shall  arise  during  the  progress  of 
Pg^^  the  works,  the  Commissioners  of  Customs  or  their  architect, 
shall  determine  whether  any  article  or  articles  may  or  may 
not  be  dispensed  with;"  this  occurs  in  connection  with 
this  particular  passage :  —  **  And  the  contractor  is  to  em- 
ploy from  time  to  time  such  number  of  competent  workmen 
in  the  several  trades,  as  may  be  required  for  the  due  dis- 
patch of  the  work,  and  further  to  supply  every  description 
of  scaffolding,  carriage-gangways,  and  tackle,  necessary 
for  the  complete  and  perfect  execution  of  the  contract  in 
each  trade  or  department  comprised  in  and  intended  by 
the  description  and  drawings,  although  each  and  every  ar- 
ticle of  the  work  may  not  be  minutely  and  distinctly  speci- 
fied or  figured  therein."  That  power  refers  to  the  works 
in  that  particular  paragraph,  which  are,  with  respect  to  the 
furnishing  scaffolding,  carriage-gangways,  and  tackle,  ne- 
cessary for  the  complete  and  perfect  execution  of  the  con- 
tract, and  was  intended  to  confer  upon  the  commissioners, 
or  their  surveyor,  a  power  to  relieve  the  contractor  from 
the  obligation  of  furnishing  all  the  articles  specified  in  that 
clause ;  but  it  is  impossible  to  infer  from  this,  or  any  other 
clause,  an  authority  to  dispense  with  the  most  material  part 
of  the  work.  Much  argument  has  been  advanced  to  shew, 
that  the  issue,  which  has  been  taken  upon  the  inducement 
to  the  rejoinder,  is  immaterial,  and  that  it  may  be  expung- 
ed. I  am  not  prepared  to  say,  that  the  rejoinder  would 
not  have  been  good  without  that  allegation,  provided  it 
had  shewn  a  power  in  the  individual,  under  whom  the  par- 
ty claims  the  right,  to  do  that  which  he  did.  If  it  was  c<mh 
ceived  there  was  no  stratum  of  gravel,  and  if  the  party  had, 
under  a  bond  fide  impres8k)n  of  that  fact,  done  that  which 
it  would  have  been  a  proper  course  to  have  pursued ;  if 
he  had  gone  to  the  board  of  commissioners  and  said,  I  am 
bound,  on  the  assumption  that  there  is  a  stratum  of  gravel, 
but  none  such  exists;  if  he  had  done  that,  and  they  had 
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said,  you  cannot  do  that  which  you  have  undertaken  to  do,  Erek.  of  Pieas, 
there  being  no  such  thing  in  existence^  they  might  have  dis-  ,     1826. 
pensed  with  it ;  and  if  they  had  so  done,  he  might  have  had  rex 

some  power,  either  by  a  competent  authority  from  them, 
or  in  some  other  way,  which  would  have  enabled  him  to 
apply  to  the  Court  in  a  different  manner.  But  he  assumes 
that  the  surveyor  had  a  dispensing  power  over  the  whole 
of  the  operations,  which  appears  to  be  the  origin  of  his 
mistake,  and  the  basis  of  all  those  proceedings  which  ap- 
pear to  me  not  to  be  warranted  by  law.  If  there  had  been 
no  gravel,  it  could  not  have  been  a  breach  of  the  covenant 
not  to  have  driven  the  piles  into  it,  but  as  the  rejoinder  is 
framed,  I  think  the  allegation  is  material;  for  it  is  a  conr 
nected  proposition,  and  the  ass^tion  that  no  stratum  of 
hard  gravel  existed,  is  the  foundation  of  the  whole  reason* 
ing  of  the  rejoinder.  But  if  it  be  immaterial,  still  the 
question  is,  had  Laing  any  such  authority?  After  stating 
the  notice  to  Laingy  the  rejoinder  proceeds,  *^  whereupon 
the  said  David  l^aing,  so  being  such  surveyor,  and  having 
power  as  aforesaid,"  gave  his  orders ;  this  authority  is  al- 
leged, as  if  it  had  been  averred  before,  but  the  plea  con- 
tains no  allegation  of  the  sort.  The  plea  appears  to  me 
to  be  no  answer  to  that  which  the  defendant  has  himself 
set  out  upon  the  record,  which  does  not  go  to  a  general 
performance,  for  it  admits  he  was  guilty  of  a  deviation. 
The  rejoinder  then  goes  on  with  the  other  breaches.  With 
respect  to  filling  up  the  spandrills,  the  defendant  does 
not  say  more  than  that  they  were  filled  up  as  directed  by 
Laing's  clerk.  What  right  had  he  to  direct  the  mode  in 
which  they  should  be  filled  up?  He  does  not  say  that  the 
clerk  had  such  power ;  in  truth  there  is  a  marked  absence 
of  any  thing  like  authority.  Then,  to  the  last  breach,  the 
defiendant  says,  that  the  said  several  works  were  con- 
ducted, carried  on,  and  completed,  under  the  inspection 
of  the  said  David  Laing ^  and  of  his  clerk  of  the  works,  in 
every  respect  according  to  the  plans,  elevations,  sections, 
and  specification ;  and  that  in  every  part  where  orders  and 
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Exdu  of  Pleas,  directions  were  given  by  the  said  David  Laing,  or  the 
•    .    said  clerk  of  the  works  to  deviate  or  vary  from  the  plan, 
Rex  &c.,  such  part  was  performed  in  conformity  to  the  orders 

Peto.  for  deviation;  still  not  averring  in  the  rejoinder  either  to 
the  fourth  or  fifth  breach  any  power  in  those  persons  to  give 
directions.  It  is  a  question  of  construction,  whether  or 
not  any  part  of  the  instrument  confers  upon  the  surveyor 
or  the  commissioners,  a  power  to  warrant  that  which  is 
confessed  to  have  taken  place;  and  the  Court  cannot  be 
bound  by  the  finding  of  the  Jury  upon  that  point.  The 
finding  of  the  Jury  supports  only  the  truth  of  the  plea  in 
point  of  fact,  but  questions  of  law  are  peculiarly  within  the 
province  of  the  Court :  and  as  no  authority  in  Laing  is 
averred  upon  the  pleadings,  and  no  such  authority  in  fact 
existed,  the  finding  of  the  Jury  cannot  prejudice  the  ques- 
tion, and  the  Crown  is  entitled  to  judgment  notwithstand- 
ing the  verdict.  With  respect  to  the  other  part  of  the  ar- 
gument on  the  act  33  Hen.  8,  it  does  not  appear  to  me, 
that  the  case  can  be  discussed  upon  that,  as  it  is  now  con- 
stituted, for  there  b  no  equity ;  the  only  question  here  is, 
whether  the  defendant  was  bound  to  do  what  he  did  by 
competent  authority  ;  it  appears  to  me  there  is  no  authori- 
ty conferred  on  Mr.  Laing  to  warrant  such  a  deviation, 
as  has  been  confessed  to  have  taken  place,  from  the  condi- 
tion of  the  bond,  and  that  there  ought  to  be  judgment  for 
the  Crown  upon  the  whole  record.  It  is  not  like  the  case 
of  an  action  against  one  subject  at  the  suit  of  another, 
where  it  would  be  material  to  confine  the  verdict  to  those 
issues  found  in  point  of  fact  for  the  party ;  for  in  this  case 
the  breach  of  one  issue  forfeits  the  whole  bond. 

The  Lord  Chief  Baron  stated,  that  Mr.  Baron  Gar- 
row  (who  had  left  the  Court  to  preside  at  the  Sittings) 
concurred  in  the  judgment  of  the  Court. 

Judgment  for  the  Crown. 
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IN  THE  EXCHEQUER  CHAMBER,  sl^ 

BEFORE  THE  LORD  CHIEF  BARON. 

•""•^  1825. 

The  Rev.  James  Miller,  Plaintiff ;— Thomas  Jackson,  ^^^  ^^^  ^^ 
James  Jackson,  Joseph  Jackson,  Edward  Clarke, 

Edward  Maughan,  Thomas  Darling,  and  John  Raw-  Jan.  25,31 . 
LINGS,  (since  deceased).  Defendants.  v^*'i4 

This  was  a  bill  by  the  vicar  of  Pittinirton,  in  the  coun-  .Where a  dU- 

^   T\      t  n  o        '  tnct  modus  was 

ty  of  Durham^  for  an  account  and  satisfaction  of  small  pleaded,  and  it 
tithes  accrued  due  since  the  10th  March,  1822.  The  pa-  ET^iu."" 
rish  was  divided  into  three  distinct  townships,   or  consta-  "*^"^  that  the 

*  modus  could  not 

bleries,   Pittington  proper,  Shadforthf  and  North  Sher-  consistently  with 

bum;  andSh€uIforth  was  subdivided,  a  small  portion  of  it  have  existed  at 

being  called  Ludworth.     A  different  question  arising  with  ^^^^fi^^ 

respect  to  each  of  the  divisions,  the  bill  was  framed  to  ^^^^  decreed 

an  account  of 

raise  each  of  the  questions,  by  making  an  occupier  in  each  tithes  in  kind, 
township  or  division  a  party:  accordingly,  TJiomas  and  SwuernotwiA- 
James  Jackson  were  made  defendants  as  occupiers  of  lands  ^^^^^'^^s  *« 

'  payments  were 

in  the  district  or  township  ot  Pittington  proper ;  Edward  proved  to  have 
Clarke  as  an  occupier  of  lands  both  in  the  district  of  great  number  of 
Pittington  proper,  and  in  that  part  of  Shadforth  called  ^iJt'modus^ 
Ludworth;  Joseph  Jackson  as  an  occupier  in  Ludworth  begood,mustco-. 

*  *  ^  ver  all  the  lands 

only;   Edward  Maughan  and    Thomas  Darling  as  oc-  in  the  district, 
cupiers  in  that  part  of  Shadforth  which  was  without  Lud-  where  a  modus 
worth;  and  Rowlings  as    an  occupier  in  Sherbum.     A  ^"rtiraUr^dh^ 
considerable  portion  of  the  lands  in  Sherbum  are  the  pro-  ^^U  and  it  ap- 

nr*.      »  1-1  1  Ti  peared  from  the 

perty  of  Sherbum  hospital,  and  were  stated  to  be  extra-  evidence  that 
parochial.     None  of  the  occupiers  of  lands  belonging  to  witSn thcdis- 
the  hospital  were,  however,  parties  to  this  suit :  and  no  ^"*^^  ^^\^^  ?»'<* 

'^  '  .  or  contributed, 

question  was  therefore  raised  as  to  those  lands.  the  modus  was 

considered  bad. 
Evidence  that  sums  had  been  collected  from  the  inhabitants  by  a  person  employed  by  the  parson, 
md  from  a  list  furnished  by  him,  affords  strong  presumption  that  the  payments  are  farm  raoduscs, 
and  not  a  district  modus;  for  if  it  were  a  district  modus,  the  collection  would  be  made  by  the  pa- 
rifthionerst  and  handed  over  to  the  incumbent — Vicars'  books  were  admitted  in  evidence,  though 
they  contained  private  entries  and  memorandums  of  the  vicar,  not  relating  to  the  parish ;  and  though 
one  of  the  books  had  remained  for  many  years  in  tlie  hands  of  a  representative  of  a  deceased  vicar, 
instead  of  having  been  delivered  to  the  succeeding  incumbent. 

VOL.  I.  F 
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EscK  Ch,  in  Eq.       The  defendant  RawUngs  died  before  the  hearing ;  and 
*    _^    '  i      the  suit  was  not  revived  against  his  personal  representa- 
MiLLER       i^ygg .  i^  became  unnecessary,  therefore,  to  enter  into  the 
Jackson.       case  with  respect  to  Sherbum^ 

The  defendants,  Thotnag  and  James  Jcu^kson^  and  Ed" 
ward  Clarke f  as  occupiers  of  knds  in  Pittington  proper, 
by  their  answer,  admitted  the  institution  and  induction  of 
the  plaintiff  as  vicar,  and  their  occupation  of  lands  and 
perception  of  tithable  matters.  They  then  averred,  that 
the  boundaries  of  the  constablery  or  township  of  Pit' 
tingtoUf  part  of  the  parish  of  Pittington,  were  well  known ; 
and  they  set  up  a  modus  in  the  following  terms,  viz* 
*  that  the  occupiers  or  occupier  of  lands,  within  the 
said  constablery  or  township  of  Pittington,  have  or  hath 
been  used  to  pay,  before  the  creation  and  endowment  of 
the  said  vicarage  of  Pittington,  to  the  person  or  persons 
for  the  time  being  entitled,  (except  the  tithes  of  com  and 
grain) ;  and  since  the  creation  and  endowment  of  the  said 
vicarage,  to  the  vicar  for  the  time  being  of  the  said  parish, 
the  yearly  sum  of  87/.  14tf.  4d*,  for  and  in  lieu  of  all  tithes, 
other  than  the  tithes  of  com  and  grain ;  and  that  the  said 
sum  of  27/.  14«.  id.  hath  been  payable  by  two  equal  half- 
yearly  payments  at  Lady-day,  old  stile,  and  Michael- 
mas-day,  old  stile,  in  each  year^  or  so  soon  after  as  de- 
manded.' 

Moduses  of  8/.  Ts.  9d.  for  Shadforth,  excluding  Lud- 
worthf  of  SL  I2s.  4fd*  for  the  manor  of  Ludworth,  and 
8/.  Is.  Sd,  foT  Sherbum,  excluding  the  hospital  lands;  were 
set  up  by  the  answers  of  the  other  defendants  in  similar 
terms  with  the  modus  pleaded  for  Pittington  proper. 
The  several  moduses  set  up  by  the  defendants  amounted 
together  to  47/.  I5s.  Sd.;  and  the  districts  stated  to  be 
covered  by  them  comprised  the  whole  of  the  parish,  ex- 
cept the  lands  belonging  to  Sherbum  hospital. 

The  presentation,  institution,  and  induction  of  the  plain- 
tifTwere  admitted. 
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The  plaintiff,  in  support  of  hiis  case,  produced  from  the  E*ch,  c/uinEq. 
treasury  of  the  Dean  and  Chapter  of  Durham  an  instru-  ^^^^' 
ment,  without  date,  by  which  Richard  de  Marisco^  there- 
in stiled  Bishop  of  Durham  and  Chancellor  of  the  King, 
granted  and  confirmed  to  the  prior  and  monks  of  Durham 
the  church  of  Acle  and  the  church  of  Pittindon,  with  the 
chapels  and  all  other  appurtenances  inproprios  wus^  to  be 
had  and  for  ever  held  and  enjoyed,  for  the  support  of  their 
houae,  and  for  the  relreshing  of  guests  and  pilgrims :  in 
such  way,  however^  that,  at  the  presentation  of  the  prior 
and  monks,  vicars  should  be  appointed  in  the  respective 
churches,  who  should  honestly  serve  them  in  their  own 
persons,  and  the  aUerage  of  the  said  churches  wholly 
should  have  (except  the  tithe  of  the  lamb  and  wool  of  the 
sud  monks  from  their  demesnes).  But  if  the  alter  age  of  Acle 
did  not  amount  to  twelve  marks,  the  said  monks  should 
make  it  amount  to  twelve  marks.  But  the  alterage  of  Pit- 
tindon  they  should  make  to  amount  to  ten  marks,  if  it 
should  not  be  of  the  value  of  ten  marks  i  and  which  his  (the 
bishop's)  grant,  WaUer^  Archbishop  of  Yorkf  had,  upon 
his  (the  bishop's)  petition,  confirmed  to  the  said  monks. 
The  instrument  was  attested  by  the  Archdeacon  and 
the  official  of  Durham^  and  by  several  other  persons. 

The  instrument  was  conjectured  to  have  been  executed 
about  the  year  1217;  and,  in  support  of  such  conjecture, 
the  plaintiff  produced  and  proved  an  entry  in  the  second 
cartulary  of  the  priory  and  convent  of  Durham^  kept  in 
the  treasury  of  the  Dean  and  Chapter  of  Durham,  who 
were  admitted  to  have  succeeded  to  the  possessions  of  the 
priory  and  convent,  to  the  following  effect: — *  Richard 
de  Marisco  was  consecrated  on  the  10th  of  the  calends  of 
July,  E  the  dominical  letter,  by  Wcdter  Gray,  Arch- 
bishop of  York,  in  the  year  of  our  Lord  1S15,  and  died  in 
the  calends  of  May,  in  the  year  of  our  Lor^  IS^.'  In 
further  confirmation  of  this  conjecture,  the  plaintiff  also 
produced  from  the  same  cartulary  a  bull  of  Pope  Honorius, 
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SccA.  Ch.inBq.  Confirming  to  the  prior  and  convent  the  grant  of  Richard j 
^  *  i  Bishop  of  Durham.  This  bull  was  expressed  to  be  given 
Miller  at  the  LateraUy  the  Sd  of  the  ides  of  Aprils  in  the  second 
Jackson.  year  of  the  pope's  pontificate.  Honorius  the  3d  was 
pope  firom  1216  to  1227;  and  the  second  year  of  his  ponti- 
ficate would  therefore  answer  to  1217,  the  supposed  date 
of  the  instrument.  The  plaintiff  also  produced  pope  Ni- 
cholas* taxAtion  in  1291,  in  which  Pittingtonwna  valued 
thus: — '  Ecclesia  de  Pitendout  SSL  ISs.  4«f.  Vic.  ead, 
6L  18s.  4rf.'  Some  stress  was  laid  upon  this  taxation,  and 
the  accuracy  of  it,  from  the  peculiar  circumstance,  that, 
whilst,  in  other  dioceses,  the  returns  appear  to  have  been 
made  by  an  archdeacon,  or  one  or  two  persons  only,  the 
returns  in  the  diocese  of  Durham  appear  to  have  been 
made  on  the  return  of  three  juries  **  per  ires  duode- 
nas.^*  The  plaintiff  also  produced  the  Nova  Taxatioy  in 
the  time  of  Edw.  2,  A.  D.  1318,  in  which  the  rectory  and 
vicarage  were  valued  *  Eccks.  de  Piienden,  16/.  ISs.  4cl. 
Vic.  eculem,  20s.*  He  also  produced  an  extract  from  a 
roll  in  the  treasury  of  the  Dean  and  Chapter  of  Durham, 
headed — 

*  Collecting  of  Tithes  in  the  Year,  ^c.  14  (a).' 

*  For  coWectmg  o£  iiihe  o{  Heighington     .    .      0  40    S 
'  For  the  coUectmg  of  the  tithe  in  North  Sher- 
bum 0  11     6 

*  Payment  of  Dues.* 
'  To  Mr.  Vicar  oi  Pittingdon,  in  part  payment 

of  18/.  IS*.  4rf. 800 

'  For  the  contribution  to  the  Abbot  of  New 

*  Afjii^er,  in  part  payment  of  goods,  temporal 

*  and  spiritual,  for  the  business  of  the  Holy 
'  Land,  for  one  year,  imposed  for  the  first 

term  of  the  said  year 40    0    0 

(a)  This,  from  the  entries,  was  contended  to  be  the  year  1314. 
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*  For  a  contribution  made  to  the  Abbot  of  York, 

*  collector  of  the  tithes  of  annals  by  our  Lord 

*  Clement,  the  fifth  pope,  for  both  terms  of 
'  the  said  tithe  of  annals,  for  the  churches  of 

*  AlUsian  and  Estrington     • 11     6    8 

*  To  Robert  Bruce ,  for  the  churches  between 

'  the  waters  and  obedientaries       •    •    .    •     19  19    8 

(Similar  entries  with  the  last  for  other  churches.) 

The^  supposed  date  of  this  roll  (1314)  was  proposed 
to  be  made  out  by  the  items  above  noticed,  which,  it  was 
contended,  referred  to  contributions  for  the  holy  war;  to 
supplies  for  Pope  Clement  the  5th,  whose  pontificate  end- 
ed in  1314;  and  to  the  contribution  to  fines  imposed  by 
Robert  Bruce,  when  he  overran  the  northern  counties, 
after  the  battle  of  Bannockbum,  which  took  place  on  the 
24th  June,  1314. 

The  admission  of  this  roll  as  evidence  was  objected  to 
by  Jervisand  Wray,  for  all  the  defendants,  on  the  ground, 
that  it  did  not  appear  whether  the  roll  was  an  original 
document,  or  only  a  copy ;  and  also  that  it  was  not  a  stew- 
ard's account,  charging  himself,  but  merely  an  account 
of  disbursements ;  and  that  it  was  not  signed  by  any  per- 
son as  steward,  bursar,  or  receiver. 

For  the  plaintiff,  H,  Martin,  Simpkinson,  and  Bicker- 
steth,  urged,  that  the  prior  and  convent  could  not  be  mak- 
ing evidence  for  themselves,  when,  by  the  instrument,  they 
acknowledged  themselves  to  be  indebted,  and  that  the  in- 
strument came  out  of  the  proper  custody.  And  Michel  v. 
Rabbett  (a)  was  cited. 

The  evidence  was  received  de  bene  esse. 

(«)  2  Price,  399;  4  Dow,  297 ;  3  Eagle  &  Y.  757. 
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Exeh.  Ch,  in  Bq.      The  plaintiff  also  relied  on  the  Ecclesiastical  Surrey  {a), 
,    ^     ,     which  contained  an  entry  as  follows: 

Miller 

V*  ^  Epcii  Dunelm. 

Jackson. 

*  Vicaria  de  Pytiingion,   Robertus  Forest  ticarius  ibm.* 

£   s   d, 

*  Sit  mans.  cKcL  vicarii  et  terr.  de  glebd  ejusdem 

*  lana  agneU.  dedm 8    0     0 

'Fenodecim 300 

*  Vitul.  et  lacticm.  decim 2    0    0 

*  Pore.  anc.galUn 0  16    0 

'  Libro  pasch.  et  ablac.  tribz  anni  tribx  com- 

*  munibat  arm 100 

In  toto  per  ann.     14  16    0 

*  Sm.  valoris  14/.  16^.  ui  supra. 

*  Denar.  annuatim  solut.  arch.  mo.  Dunebn. 

*  Ep.  procur.  et  sinod  p.  ann. 0    2    0 


■*■ 


Et  valet  clare    14  14    0 


'  Decima  pars  inde  29s.  5d.* 


The  plaintiff  also  produced  a  terrier  of  the  year  1792, 
which  was  signed  by  the  then  vicar,  and  two  church- 
wardens, one  of  the  churchwardens  being  proved  to  have 
been  appointed  by  the  parishioners.  This  terrier  con- 
tained, among  other  passages,  the  following: — '  Item,  the 
'  said  vicarage  and  parish  church  of  Pittington  is  pos- 

*  sessed  of  the  following  portions  of  tithes.^  *  A  prescript 
'  of  91.  \Zs.  4rf,,  paid  by  Carr  Ibbetson,  Esq.  of  Cochen, 
*for  the  manor  of  Ludworth  and  Hare-hill,  every  Michael- 
^  mas-day  old  stilCf  and  every  Lady-day  old  stile.    Item, 

*  the  revenue  of  Pittington  vicarage  is  made  up  of  about 
^  fifty  farms,  at  \Qs.  €^year,  collected  twice  a-year,  viz.  at 

(o)  26  Hen.  8. 
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'  Lady-day  and  Michaelmas,    Item,  all  the  com  tithes  be-  fych,  Ck.  m  Eq, 

*  long  to  one  qf  the prebendal stalls.     All  other  tithes  and     ,  ^^^^'  , 
^  ecclesiastical  dues  to  the  vicar;  in  Ueu  of  which  he  receives       Miller 

*  the  above-mentioned  i6s.  a  farm,  which  makes  about  40L      jackson. 
'  a-ffear, 

(Signed)  *  James  Deason,  Vicar. 

*  Ambrose  Miller,  Peter  Kirkley,  Churchwardens.' 
The  plaintiff  also  produced  the  Parliamentary  Surrey, 
of  1640,  in  which  PittingtonwHS  thus  described: 

*  Pittington  parish,  Mr.  George  Shaw,  incumbent.^ 

'  The  pettye  tithe,  worth  per  annum,  five  and  thirtye 
'  pounds  which  he  hath  for  his  salary.  The  tithe  com 
'  belonging  to  the  Dean  and  Chapter,  worth,  per  annum, 
^  eight  andfortye  pounds,  and  ten  shillings.* 

The  plaintiff  likewise  produced  an  old  book,  commenc- 
ing in  1584,  and  ending  in  1700,  and  which  was  headed — 
'  Afmo  Jesus,  1684,  Maii  XXVIJi: 

*  This  booke,  being  the  booke  ofacoomptes  and  reckon- 
^  ings  of  this  parish  ofPittington,  wherein  is  contained  all 
^  things  necessariefor  the  same,  according  to  the  queene's 

*  maitie*s  instructions,  and  my  lorde's  monitions.  * 

In  this  book,  under  the  date  1 595,  wa6  contained  the 
following  memorandum — 

*  1595,  June  1.      Memorandum,  that    Mr.   Ficker  is 

*  content,  the  day  and  year  above  writne,  that  so  longe  as 
■*  he  doth  fmde  bread  and  wynefor  the  communion,  hav- 

*  inge  Is.  yearlie  ofeverie  house  for  the  same,  he  to  give 

*  everie  yeare  a  lame  to  the  use  of  the  Pshe,  or  the  price 

*  of  a  lame,  as  the  common  sort  paye,  when  he  letteth  them 

*  their  own  tyth  buns.     WUliam  Murray,  Vicar.* 

The  book  contained  divers  entries  in  subsequent  years, 
of  sums  received  for  a  lamb  of  the  vicar.  The  book  was 
produced  for  the  purpose  of  shewing  that  the  parish  kept 
a  stock  of  sheep  and  lambs  for  the  purposes  of  the  jfansh, 
and  that  the  tithe  of  lamb  was  at  that  period  paid  or  com- 
muted for  to  the  vicar.  The  handwriting  of  Murray  was 
proved  by  comparison,  and  the  book  was  proved  to  have 
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Exch,ch.inEq.  possed  from  vicar  to  vicar,  with  other  parish  books,  and 
1826.        to  have  been  in  the  possession  of  Arthur  Shepherd,  vicar. 
Miller       fr^m  1730  to  1770;  a  copy  of  the  above-mentioned  memo- 
Jackso        randum  being  written  by  him  in  1749,  in  another  book ; 
in  which  latter  book,  he  mentions  his  intention  to  leave 
the  book  in  which  he  is  writing  and  the  old  book  to  his 
successor.     Vicar  Shepherd  was  succeeded  by  Mr.  Viner, 
who  resigned  at  the  expiration  of  two  years,  and  was  suc- 
ceeded by  Mr.  James  Deasony  the  vicar  who  signed  the 
terrier  of  1792,  who  continued  vicar  from  1772  till  his 
death,  in  1810.    Many  private  memorandums  of  Mr.  Di^o- 
soris  appeared  in  the  book ;  but,  among  the  general  items, 
were  entries  to  the  following  effect. 

'  1772,  October  IQth.  Of  Sherbum  Constablery,  «. 
'  Qs.  7W.  Shadforth  Canstabkry,  4/.  Os.  Ski.  Pitting- 
'  ton  Constabkry,  lU  7j.  2d.  Of  Thomas  Potts,  for 
^  two  cows*  pasturage,  half  year,  2L  lOs.  Od.    October 

*  31st.  ofR.  Carr,  Esqr.for  Ludworth  Prescript,  S/.  \2s. 
'  Ad.    A  horse  grass  at  Ludworth,  lis.  6d.' 

In  1773,  similar  entries  appeared,  except  thai  the  sum 
placed  opposite  to  Shadforth,  was  3/.  I8s.  Od.,  instead  of 
4fl.  Os.  Sid.  The  account  appeared  to  be  continued  by  Vi- 
car Deason,  in  this  book,  down  to  1776,  when  it  ceased; 
and  immediately  afterwards  there  was  a  copy  of  the  terrier 
of  1792 ;  and,  subjoined  thereto,  was  a  memorandum,  that 
the  cows'  grass  was  in  lieu  of  some  lands,  and  also  a  memo^ 
randum  to  the  following  effect — 

*  N.  B.  The  above  terrier  I  signed,  but  I  think  it  was 
'  not  given  in  to  the  Bishop,  for  the  churchwardens 
'  brought  me  a  paper  to  sign,  in  which  they  wanted  ^ne  to 
^  acknowledge  every  little  payment  a  modus  for  hay  tithe. 

*  I  would  sooner  have  lost  my  right  hand,  than  sign  a 
'  paper  so  unjust,  untrue,  and  prejudicial  to  my  succes- 

*  sors,for  I  know  of  no  modus  nor  prescript  in  the  parish, 
.    '  but  that  of  Ludworth  and  Harehill.* 

(Signed).  *  James  Deason,  Vicar  of  Pittington.  Jan- 
uary  2eth,  1790.* 
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The  plaintiff  also  produced  vicar  Shepherd^ shooV^  com*  Exeh.Ch.iHBq. 
mencing  in  1749,  above  referred  to,  which  was  indorsed     ,  1826.  ^ 
on  the  outside —  Miller 

*  For  the  succeeding  vicar  of  Pittington,  this,  by  me,      jacmon. 

*  Arthur  Shepherd,  present  vicar  thereof,  1749.     To  be 

*  delivered  to  him  upon  his  presentation  to  the  living  by 

*  my  executors.* 

This  book  (inter  alia)  contained  the  names  of  the  own- 
ers of  lands,  and  their  tenants,  in  the  three  constableries, 
with  the  sum  payable  by  each,  half  yearly.  Under  the 
head  ^  Pittington  Constablery,*  the  total  sums  amounted 
to  11/.  7s.  2d.  to  which  were  subjoined  the  following 
items. 

'  Item,  paid  to  me,  by  the  said  Mr.  Shepherdson,  in 

*  Ueu  of  my  right  to  two  cows*  pasturage  in  his  neighbour^ 

*  « V  grounds,  due  at  Michaelmas  last,  for  half  a  year, 
'  [now,  1780,  2/.  Ids.  Od.  (a)]   II.  Us.  Od.     Item,  paid 

*  meby  Isaac  Thompson,  two  quarters*  rent,  for  the  neighs 

*  bouring  cottage,  21.  2s.  Od.    Sum  of  tithe  rents,  Sfc.for 

*  Pittington  constablery,  half  yearly,  151.  4«.  2d.* 

A  summary  of  the  whole  followed,  by  which  the  total 
payments  to  the  vicar  appeared  to  be  50^.  15s.  9id. 

In  order  to  shew  that  the  sum  paid  for  the  two  cows' 
grass  or  beast  gates  was  in  fact  paid  for  them  expressly,  and 
not  in  lieu  of  tithes,  the  plaintiff  produced  from  the  Rolls* 
Chapel,  a  deed  dated  6th  November,  1650,  being  a  con* 
veyance  of  a  close  of  land  called  Coney  Garths,  *  in 
which  the  vicar  of  Pittington  hath  two  pasture  gates,  contain- 
ing, by  estimation, forty  acres,  more  or  less* 

It  appeared  from  vicar  Shepherd* s  book  in  1749,  that 
he  received  for  Pittington  constablery,  261.  4*.  Ad.  only, 
including  3/.  10*.  Od.  for  the  two  cows'  grass.  This  SL 
lOs.  Od.  appeared  by  the  entry  in  yiCAx  Deasons  handwrit- 

(a)  The  words  inclosed  in  brackets,  were  proved  to  be  in  Uie  handwrit- 
ing of  vicar  Demon. 
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Bxdt-  Ch.inEq.  ing^  to  have  been  increased  to  61, ,  and  which  increase  made 
^^^^'  .     up  the  exact  amount  of  271.  14*.  4rf.  the  modus  pleaded 
MiLLBK       by  the  defendants  for  Pittington. 


9. 

Jacxsow. 


The  reception  of  the  books  as  evidence,  was  opposed  by  Jer- 
fHs  and  Wrat/,  on  the  part  of  the  defendants^  on  the  ground 
that  they  were  not  parish  books,  but  merely  books  kept  by 
ihe  vicar  for  his  own  private  use,  and  to  which  the  parish 
had  no  access,  as  was  evident  from  the  private  accounts 
andmemorandums  of  vicar  Z)^a«o»,  in  the  more  antient 
book.  They  further  objected  to  the  book  of  1584  that  it 
did  not  come  out  of  the  proper  custody,  it  being  proved 
in  evidence,  that,  on  the  decease  of  vicar  Deason,  the  book 
came  into  the  hands  of  his  executrix,  and  remained  in  her 
hands  until  subsequently  to  the  institution  of  this  suit. 

MartMf  Simpkinsofif  and  Bioier^teth,  for  the  plaintiff, 
relied  on  the  apparent  antiquity  of  the  books,  and  the  eflfect 
of  the  entries  contained  in  them,  as  evidence  of  their  au- 
thenticity, and  that  they  were  parish  books. 

The  "books  were  admitted. 

In  order  to  establish  that  the  3/.  I2s.  M.  could  not  be 
a  modus  for  Ludworth  the  plaintiff  produced  an  inqui- 
sitio  post  mortem  of  Walter  of  Ludworth,  in  1348,  in 
which  the  manor  was  stated  to  be  of  the  yearly  value  in  all 
profits  of  twenty  marks.  He  also  proposed  to  shew  by  a  will 
and  inventory  of  one  John  Swallwill  o{  Shadforthy  returned 
into  the  Consistory  Court  o(  Durham,  in  1607,  and  by  the 
proceedings  and  depositions  in  a  suit  in  the  Consistory  Court 
in  the  years  162^  and  1623,  that  Ludworth,  and  the  manor 
a{  Ludworth,  were  not  co-extensive,  and  that  tithes  in  kind 
had  been  paid  for  part  of  Ludworth,  This  evidence  was 
objected  to,  but  as  in  the  judgment  it  is  passed  over,  it  is 
imnecessary  to  state  the  arguments  on  the  subject. 
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With  respect  to  Shadforth,  the  plaintiff  relied  on  the  &BdLCh.imEq. 
variation  in  the  payments  as  shewn  by  the  books  of  vicars        ^^^^' 
Shepherd  and  Deason^  and  on  the  proceedings  in  the  Con- 
sistory G>urt,  referred  to  in  the  Ludworth  case,  that  the 
payment  alleged  was  not  a  modus.    The  same  testimony 
applied  to  Sherbum. 

Numerous  witnesses  were  examined  as  well  on  the  part 
of  the  plaintiff,  as  of  the  defendants ;  and  several  of  the  plain- 
tiff's witnesses  were  cross-examined  by  the  defendants.  The 
general  result  of  the  parol  evidence  was,  that  the  payments 
alleged  by  the  answers  had  been  invariably  made  for  thirty 
or  forty  years  past.  Most  of  the  witnesses  deposed  to  the 
general  reputation  of  a  custom  for  the  occupiers  in  Pitting^ 
Urn  and  the  other  townships,  except  Ludworth^  to  pay  a 
certain  yeariy  sum,  in  heu  of  vicarial  tithes,  but  none  of 
them  stated  the  precise  amount,  but  merely  the  general 
reputation  that  each  person's  land  was  protected  by  his 
own  payments.  Two  of  the  witnesses,  Morris  and  Pellet ^ 
proved,  that  the  payment  for  Pittington  did  not  cover  all 
the  lands  in  that  township^  but  that  two  considerable 
fiurms  were  considered  to  be  exempted,  or  did  not  contri- 
bute to  the  payments.  The  payments  for  Ludworth  were 
proved  to  have  been  made  from  about  1770,  but  the  gene- 
ral effect  of  the  parol  testimony  as  to  the  amount  of  the 
payments,  and  the  lands  for  which  they  were  paid,  was  si- 
milar with  that  for  Pittington.  The  same  observation  may 
be  made  with  respect  to  the  parol  testimony,  in  relation 
to  the  other  townships. 

Martin,  H.,  Sin^kinson,  and  Bicker steth,  for  the  plain- 
tiff.— No  doubt  can  be  entertained  in  this  case  of  the  mean- 
ing of  the  word  "  aUeragium''  The  instrument  of  endow- 
ment carries  with  it  internal  evidence,  that  the  small  tithes 
were  intended  by  the  expression  used.  It  is  evident,  also, 
from  the  instrument,  that  at  the  time  it  bears  date  the 
vicar's  income  did  not  exceed  ten  marks ;  for  the  instru- 
ment provides  that  if  the  alteragc  should  not  amount  to 
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Exch,Ch.iHEq,  ten  marks,  the  piior  and  convent,  who  were  entitled  ta 
^26^  the  rectory,  should  make  it  of  that  amount  Now,  ac- 
cording to  the  defence,  the  income  of  the  vicar  must,  at  that 
time,  have  been  not  merely  ten  marks,  but  of  the  value  of 
47/.  much  more  than  60  marks.  The  variation  in  the  value 
in  the  Nova  Taxatio,  is  accounted  for  by  that  survey  having 
been  made,  when  the  northern  counties  were  the  scene  of 
civil  war.  To  the  same  cause,  which  necessarily  affected  the 
revenues  of  the  clergy  in  those  counties,  may  be  imputed  the 
circumstance  of  the  prior  and  convent  being  indebted  to 
the  vicar,  as  shewn  by  the  roll  of  that  period.  The  value, 
according  to  the  Ecclesiastical  Survey,  is  not  only  far  below 
the  modus  pleaded,  but  the  moduses  pleaded  are  more  than 
double  the  value  of  the  vicarage,  according  to  that  docu- 
ment. Admitting  that  the  documents  are  not  conclusive, 
yet  we  have  most  decisive  evidence  that  the  payments  could 
not  be  moduses,  for  we  have  evidence  that  they  have  vari- 
ed. As  to  Pittington,  it  is  evident,  that  what  is  called 
a  modus  must  have  been  made  up  partly  of  tithes  and 
partly  of  rent  for  horse-gates.  As  to  Shadforth^  it  is  in 
evidence,  that  different  payments,  varying  in  amount,  have 
been  paid.  The  vicars*  books  clearly  prove  this.  Vicars' 
books  have  been  received  in  many  cases.  Drake  v.  Smith  (a). 
In  Earl  v.  Lewis  (6),  papers  handed  over  by  the  repre- 
sentatives of  a  deceased  incumbent  to  his  successor, 
were  admitted  in  evidence.  The  terrier  of  1792  is  suffi- 
cient evidence  that  there  were  no  district  moduses,  the 
terrier  stating,  that  there  were  fifty  farms,  paying  I6s. 
each,  and  that  Ludworth  prescript  paid  SI.  ^Zs,  Ad.  It 
may  be  said,  that  this  document,  at  aU  events,  establishes 
that  this  sum  was  then  paid  for  Ludworth^  and  this  might 
perhaps  have  some  weight,  if  there  were  not  evidence  to 
shew  that  this  was  not  always  a  prescriptive  payment.  But 
the  proceedings  in  the  Consistory  Court  prove  that  there 

(a)  5  Price,  369;  Dan.  104;  3  Eagie.  &  Y.  888.      {h)  4  Espin.  1. 
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was  no  such  prescriptive  payment  in  1626^  but  that  a  dif-  Exeh,  CfuinEq. 
ferent  defence  was  then  set  up,  which  failed.    The  modus      v-lf^fl^ 
for  Pitiington  cannot  be  supported ;    because  it  is  made        Miller 
up  of  different  sums ;  is  not  properly  pleaded ;  and  is  not      Jackson. 
made  out  in  evidence.     The  modus  alleged  for  Shaclforih 
cannot  be  good^  having  from  time  to  time  varied  in  amount. 
The  modus  for  Ludtcorth  is  proved  not  to  have  existed 
in  1652. 

■ 

Jervis  and  Wray,  for  the  defendants.  — Whether  the 
moduses  are  established  in  this  case  or  not,  no  decree  can 
be  made  for  an  account  of  tithes.  Uthoffy.  Lord  Hunting- 
field  {a),  Scott  v.  Fenwick  (6).  For  whether  the  moduses 
set  up  by  the  defendants  are  proved  or  not,  the  plaintiff  has 
shewn  that  other  moduses  do  exist;  and,  therefore,  no  de- 
cree can  be  made  for  an  account  of  tithes  in  kind,  accord- 
ing to  Ekins  v.  Dormer  (c),  Uthoffv.  Huntingfieldi  and  Pre- 
vo9t  v.  Bennett  (d),  the  Court  can  only  direct  issues.  It  is  not 
contended,  that  small  tithes  may  not  be  covered  by  the  word 
alterage.  The  meaning  of  the  word  alteragium  is  to  be  ex- 
plained by  usage.  WilliamsY.  Williams  {e). — It  by  no  means 
follows,  that  the  payments  alleged  are  at  variance  with 
the  charter  of  appropriation,  because  they  amount  to  more 
than  the  salary  given  to  the  vicar.  The  charter  does  not 
express  that  the  vicar's  salary  shall  not  exceed  ten  marks. 
It  may  fairly  be  presumed,  that  the  Bishop  of  Durham, 
who  made  the  grant,  was  ignorant  of  the  value  of  the 
vicarage.  The  observation  on  Pope  Nicholas*  taxation 
deserves  little  attention;  for  it  seems  extraordinary,  that 
three  different  juries  should  agree  precisely  in  the  value, 
and  that  such  value  should  be  the  precise  amount  stated 

(a)  1  Price,  237;  2  Eagle  &  Y.  {d)  1  Price,'a36;  3  Eagle  &  Y. 

649.  705. 

(6)GwiU.  1250;   3 Eagle  &  Y.  (e)  3   Price,  156;  Dan.  13;    3 

1318.  Eagle  &  Y.  828. 

(c)  3  Atk.534;  2  Eagle&Y.lOS. 
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Exck.  ch,  in  Eq.  ID  the  charter  of  appropriation.    The  payments  mentioned 
^26^     in  the  Ecclesiastical  Survey  are  not  inconsistent  with  the 
fact  of  a  modus ;  for  it  Li  an  historical  fact,  that  throughout 
the  Ecclesiastical  Survey,  modus  is  never  mentioned,  though 
tithes  of  every  description  are  noticed  in  it:  and,  there- 
fore, no  modus  could  stand,  or  issue  be  directed,  if  it 
depended  on  that  Siurvey.     Adpiitting  the  amount  of 
the  modus  pleaded  to  be  inconsistent  with  the  value  of  the 
vicarage,  as  stated  by  the  Parliamentary  Survey  in  1649, 
and    the  other    documents;    yet  the  payments    having 
been  uniformly  and  uninterruptedly  made  for  so  many 
years,  the  Court  will  not  decree  an  account  of  tithes 
in  kind  without  first  directing  an  issue.  Jee  v.  Hock- 
ley (a).     The  moduses  pleaded  for  Pittington  are  admit- 
ted to  be  made  up  partly  by  the  cow  grasses,  and  there- 
fore to  be  pleaded  improperly;  but  if  the  plaintiff  has 
shewn  that  there  is  a  modus  for  Pittington^  though  dif- 
fering from  that  pleaded  by  the  defendants,  the  Court 
cannot  decree  an  account  of  tithes  in  kind.     Vicar  Mur- 
rat/s  book,  even  admitting  it  to  be  evidence,  does  not 
contain  a  single  entry  of  a  sum  received  by  him  for  tithes. 
The  agreement  entered  in  the  book  appears  to  have  been 
signed  by  the  vicar,  but  not  by  any  other  person:  the  book 
cannot,  therefore,  be  better  evidence  than  a  terrier  signed 
by  the  vicar  only.     It  has  been  held,  that  a  terrier  signed 
by  vicar  and  churchwardens  is  not  evidence,  if  the  church- 
wardens were  appointed  by  the  vicar  (6).    As  to  Shadforth^ 
there  are,  in  the  book,  it  is  true,  two  or  three  instances  of 
the  payments  varying  from  those  stated  by  the  defendants ; 
but  this  is  by  no  means  sufficient  to  overturn  the  moduses. 
As  to  vicar  Shepherd'^  book,  which  commences  in  1749, 
little  reliance  can  be  placed  on  it.     Mr.  Shepherd  he- 
came  vicar  in  1730,  and  contmued  so   till  1770;  so  that 
he  suffered  nmeteen  years  to  elapse  before  he  made  this 

(«)  4  Price, 87;  3  Ea.  &  Y.  816.    (ft)  1  Pliil.  E?id.  401 ;  Bull.  N.  P.  248. 
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entry,  though  during  all  the  time  he  received  those  pay-  Ea:eh,Ch.inBq. 

menu,  which  the  defendants  now  contend  to  be  moduses,      v ^  '  j 

and  he  continued  to  receive  them  for  twenty-one  years  af-       Miller 

terwards*     It  is  evident,  therefore,  that  his  object  was  to      Jackson. 

create  a  title  for  the  succeeding  vicar,  which  he  was  not 

bold  enough  to  assert  himself*    The  terrier  of  1792,  the 

only  terrier  produced,  is  objectionable,  being  signed  by  the 

vicar  and  churchwardens  only,  and  not  by  any  of  the  an- 

tient  inhabitants.     The  inquisition  post  mortem  does  not 

prove  that  the  lands  held  by  Walter  of  Ludworthy  under 

the  prior  and  convent,  had  not  been  demised  to  him,  and 

were  not  part  of  the  manor. 

Martin^  in  reply. — A  party  setting  up  i^  modus  on  the 
record,  must  strictly  prove  his  case,  and  the  Court  does 
not  direct  an  issue,  except  where  there  is  conflicting  testi- 
mony, or  other  special  circumstances,  as  to  which  the 
Court  requires  some  explanation.  Blake  v.  Veysie  (a), 
Uthoffy.  Lord  Huniingfieldy  and  Prevosi  v.  Bennett,  have 
no  application.  It  is  quite  impossible  to  suppose  that  the  47/. 
could  have  been  payable  at  the  time  when  the  appropria- 
tacm  was  made,  as  such  a  sum  at  that  distant  period  must  have 
been  neaiiy  equal  to  the  annual  revenue  of  the  bishop. 
And  if  payable,  it  was  quite  impossible  that  the  bishop 
ahoold  have  been  ignorant  of  it,  when  he  was  stipulating 
that  the  vicar's  salary  should  not  be  less  than  ten  marks. 
In  Jee  v.  Hockley,  the  late  Lord  Chief  Baron  certainly  did 
refuse  a  decree  on  Pope  Nicholas'  taxation,  but  directed 
an  issue ;  that  issue  was  tried  at  Chehnsford,  before  the 
learned  Judge  himself.  On  the  trial,  the  Chief  Baron  in- 
quired, who  had  directed  the  issue,  and  was  surprised  to 
find  it  was  himself;  and  he  directed  the  Jury  to  find  for 
the  clergyman  ;  observing,  that  he  ought  to  have  decreed 
in  his  fiivour  in  the  first  instance.     It  has  been  urged  on 

(a)  3  Dow,  189;   2  Eagle  &  Y.  699. 


Miller 

V. 

Jackbon. 
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182^  *^®  authority  otEkins  v.  Dormer ,  that  the  Court  is  bound 
to  direct  an  issue.  But  in  Ekins  y.  Dormer  no  modus  was 
pleaded ;  but,  from  the  evidence  on  the  part  of  the  plaintiff, 
there  appeared  to  be  a  modus.  The  modus  for  Pitting' 
ton  cannot  be  good  as  a  district  modus,  as  two  considera- 
ble farms  do  not  contribute  to  it.  And  the  Court  cannot 
entertain  sufficient  doubt  as  to  that  or  the  other  moduses, 
to  consider  it  necessary  to  direct  an  issue* 

Alexander,  C.  B.  [after  stating  the  pleadings.] — ^The 
defences  i<et  up  against  the  plaintiff's  demand  of  tithes  in 
kind  are  moduses.     A  separate  modus  is  pleaded  for  each 
of  the  divisions.     I  will  take  them  in  succession :  First , 
as  to  Pittington,    However,   though  at  present  I  shall 
direct  my  attention  to  Pittington  only,  I  will  now  say,  that 
the  case  of  one  of  the  other  divisions  (ShctdforthrmihovLi 
Ludworth)^  is  so  exactly  the  same,  that  the  reasons,  on 
which  it  appears  to  me  I  must  dispose  of  Pittington,  are 
equally  applicable  to  Shadforth  without  Ludworth,  and 
will  enable  me  to  dispose  of  it  in  a  few  words.    This  obser- 
vation does  not  apply  to  the  manor  of  Ludworth.     Tho- 
mas  and  James  Jcu^kson  and  Edward  Clarke,  who  are  oc- 
cupiers in  this  township  of  Pittington,  after  averring 
that  the  boundaries  of  the  constablery  or  township  of  Pit-' 
tington,  part  of  the  parish  of  Pittington,  are  well  known, 
lay  their  modus  in  substance,  as  follows :  [His  Lordship 
then  stated  the  modus  in  the  terms  of  the  answer.] — This 
defence,  if  sustainable,  is  supported  principally,  if  not  ea- 
tirely,  by  parol  testimony  of  usage.     The  case  so  made  is 
answered,  on  the  part  of  the  plaintiff,  by  observations  on 
the  evidence  itself,  tending  to  shew,  that  it  does  not  make 
out,  with  the  requisite  distinctness,  the  fact  of  the  payment, 
as  it  is  insisted  upon  in  the  answer.     It  is  further  opposed 
by  a  number  of  ancient  documents,  which,  it  is  insisted, 
demonstrate,  that  the  payments  proved  to  have  latterly  ex- 
isted, must  hsLSiid  had  a  modem  origin,  that  is,  an  origin  sub- 
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sequent  to  the  time  of  legal  memory.     The  first  observa-  Ezeh.Ch.iHEq. 
tion  on  the  deficiency  of  the  evidence  to  which  I  shall  ad- 
vert 18  occasioned  by  the  occupiers  having  pleaded  for  the 
district  a  modus  amounting  to  the  sum  of  271.  14«.  M. 
The  sum  is  swelled  to  this  amount  by  including  in  it  a 
money,  commutation  for  two  cows'  grass,  to  which  it  is 
quite  clear  the  vicar  is  entitled,  over  certain  land,  parcel  of 
this  district    No  doubt  hangs  over  the  title  of  the  vicar  to 
the  two  cows'  grass*    It  is  manifest,  that  for  a  long  time  it 
has  been  commuted  for  a  money-payment:  that  before  and 
after  the  year  1600,  it  was  commuted  for  31.  10«.,  and  that 
the  commutation  has  since  been  augmented  to  51. ,  and 
that  this  51.  now  constitutes  part  of  the  modus  of  27/.  14«. 
4kI*    All  these  circumstances  are  quite  clear.    It  would  be 
a  waste  of  time  to  state  the  evidence.     The  question  is  up- 
OD  the  effect  of  this  mistake.     On  the  part  of  the  plaintiff, 
it  IB  contended,  that  it  entitles  him  to  a  decree  against  the 
occupiers  in  the  township.     On  the  part  of  the  occupiers, 
it  is  urged,  that,  as  the  evidence  shews  a  modus  cover- 
ing the  township,  of  27Z.  14^.  4^.,  minus  the  51.,  that  is, 
a  modus  of  22/.  14«.  4d.,  it  would  be  unjust  to  decree 
against  them  an  account  of  tithes  in  kind,  that  is,  that  an  ac- 
count of  tithes  in  kind  should  not  be  decreed,  where  the 
evidence  shews  that  they  are  not  due,  although  the  modus 
proved  is  not  the  modus  laid.     Upon  this  controversy, 
cases  were  cited  on  both  sides*    It  does  not  appear  to  me, 
that  any  uniform  rule  is  to  be  extracted  from  those  cases. 
In  one  case,  Ekins  v.  Dormer  {a),  Lord  Hardwicke  would 
have  directed  issues  to  try  moduses  which  were  neither 
suggested  by  the  bill,  nor  pleaded  by  the  answer,  because 
the  plaintiff's  witnesses  laid  a  reasonable  foundation  for 
tbem^  if  the  rector  would  have  accepted  those  issues.     The 
rector  would  not  accept  them;  and  his  Lordship  decreed 
payment  of  the  moduses.    In  Scott  v.  Femoick  (b),  in  this 
Court,  in  the  time  of  Lord  C.  B.  Skynner,  the  defendants 

(a)  3  Atk.534;  2  Eagle  &  Y.  108.  (6)  3  Eagle  &  Y.  1318. 
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Exch.  CfhinEq.  to  a  rector*8  billy  pleaded  a  parochial  modus  for  tithe-milk ; 
,_^_j      the  defendants'  witnesses  did  not  prove  that  modus,  but 
Miller       proved  farm  moduses  for  the  same  article.    This  evidence, 
Jackson.       when  tendered  by  the  defendants,  was  rejected,  because  it 
was  not  appUcable  to  the  modus  pleaded.    The  course  of 
discussion  led  the  plaintiff  to  read  this  evidence  on  his 
part.    The  Court    refused    to    direct  issues  oh    th^se 
farm  moduses,  because  thej  were  not  mentioned  m  ihe 
pleadings,  and  also  refused  to  make  a  decree  ibt  the 
plaintiff,  because  it  appeared  from  evidence  which  he  had 
laid  before  the  Court,  that  he  was  not  entitled  to  the  tithe  iift 
khid.    In  Uhihoff  v.  Lord  Huntingfield  (a),  a  modus  Wa* 
pleaded  as  from  time  immemorial  paid  to  the  rector  of  t^fo 
consolidated  parishes.    They  had  been  consolidated  oidy 
a  few  years  before  by  Act  of  Parliament.    The  modus 
should  have  been  pleaded  as  payable  to  the  rector  of  Ibat 
parish  in  which  the  lands  were  situated.     Notwithstand- 
ing the  inaccuracy,  the  Court  directed  issues.    In  Pren^oH 
V.  Bennett  (6),  the  modus  was  laid  as  received  time  out  of 
mind  by  the  vicar.    It  appeared,  that  the  creation  of  the  vi^ 
carage  was  after  the  time  of  memory :  it  should  have  been 
pleaded,  therefore,  as  a  modus  payable  to  the  rector,  and, 
from  the  time  of  the  endowment,  as  payable  to  the  vicar. 
The  Court  did  not  get  rid  of  the  cause  on  the  ground  of  the 
variance,  but  gave  leave  to  amend.     In  Blake  v.  Ve9ey{e\ 
this  Court  directed  an  account,  which  was  affirmed  in 
the  House  of  Lords.     Their  Lordships  refused  issues,  be- 
cause the  moduses  mentioned  did  not  accord  with  those 
pleaded.     It  appears,  therefore,  that  there  is  no  uniform 
course  upon  this  subject.  There  has  been  in  one  case  a  de- 
cree against  the  occupiers  upon  the  footing  of  the  variance. 
In  another  case,  the  decree  has  been  refused,  but  the  va- 
riance prevented  issues :  in  other  cases  the  variance  has 
been  disregarded,  and  the  record  in  that  late  stage  amend- 

(a)  1  Price,  237;  2  Eagle  &  Y.         (6)  1  Price,  236;  3£ag.&Y.f05. 
649.  (c)  3  Dofw,  1 89 ;  2  Eag.  &  Y.699. 
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od,  or  issues  directed  without  amendment. — In  this  un-  E^h.ch.inEq. 
certain  state  of  authority,  I  feel  it  my  duty  to  take  that     ,  ^^^^' 
course,  which  is  obviously  the  mo3t  conducive  to  justice, 
that  is,  to  pass  over  this  inaccuracy*     Under  the  cirpum* 
stances  of  this  case,  tibds  seems  to  me  most  advantageous  to 
Hfe  suitor^*    {t  might  ^ave  been  4ift^ent  j  if  the  variance 
had  been  of  a  nature  tp  mislead  the  plaintiff.    But  I  am 
8atisfie4j  that  if  the  defendants  had  pleaded  their  modus 
apeurately,  diat  is,  as  a  modus  of  two  cows'  grass,  and  of 
fl)^  14i«^4<f.  inmo^ey,  the  plaintiff  would  have  taken  exactly 
Uie  same  course  which  he  has  done,  and  the  cause  would 
hftve  been  hiought  before  me  inaU  material  respects  as  it  now 
li.  I  tli^dc  that  some  such  circumstance  must  have  influenced 
tine  <qp|nion  of  l4>rd  Hardwicke  in  Ekins  v.  Dormer,  and  of 
the  Ckmrt  in  UJUhoffv.  hord  Shmiingfieldf  and  in  Prevost 
w»  BetmeM*  Wiiththe  same  opinion  as  to  the  iactB,  I  ought 
to  fi>Ik>iv  thoQe  precedents.  If  the  plaintiff,  therefore,  suc- 
ceeds m^Jm  part  of  the  cause,  it  will  not  he  on  the  ground  of 
this  objection.    I  will  look,  then,  at  this  part  of  the  case  as  it 
stniida  upon  the  evidence  on  both  sides,  and  as  if  the  amount 
of  tlie  modus  ihad  been  accurately  stated  in  the  answers. 
The  evidence  on  the  part  of  the  defend^ts  is  principally, 
if  not  enticely,  parol,  directed  to  the  fact  of  payment  in 
nodeqi  times,  and  to  reputation.  On  the  part  of  the  plain- 
tiff, it  consists  of  anciait  documents,  tending  to  prove,  that 
the  payment  insisted  upon  could  not  have  been  immemorial ; 
ttid  some  parol  testimony,  intended  to  shew  that  the  pay- 
ments made  were  :farm  payments,  and  not  district  pay- 
ments, and  by  that  means  to  disprove  the  district  modus, 
as  averred  by  ^the  defendants.     The  natural  course  of  in- 
jury appears  to  be,  first,  to  ascertain  the  weight  of  the 
parol  testimony  for  the  defendants.     There  is  not  one  sin- 
^  witness  .who  can  be  fairly  stated  to  prove  a  district 
nodos  for  Pitiimgioni  nor  any  one  piece  of  documentary 
csodenoe*    There  is  some  evidence  of  reputation;   but 
when  Aat  evidence  ,of  reputation  is  compared  with  the 

o2 
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Excb,ck.inEq.  ^*^^^  ^^  which  it  uiust  bavc  been  founded,  it  becomes  most 
1826.  equivocal,  and  raises  a  doubt  whether  most  of  the  wit- 
nesses do  not  mean  to  say,  that  the  whole  district  was 
covered  by  separate  payments  made  for  all  the  distinct 
portions  of  that  township. — The  defendants  read  the  an- 
swer of  Michael  Morris  to  the  13th  interrogatory  on  die 
part  of  the  plaintiff.  It  gives  an  average  view  of  the  man- 
ner in  which  the  witnesses  generally  express  themselves^ 
and  is  an  instance  of  the  confusion  prevailing  in  the  tes- 
timony on  this  subject.  He  speaks  of  a  payment  6f 
27/.  14«.  4«?.9  and  alludes  to  it  as  a  modus,  and  at  other 
times  calls  the  several  payments  moduses:  he  discloses,  al- 
so, the  important  fact,  (which  appears  sufficiently  froiB 
other  testimony),  that  two  farms,  of  considerable  magni- 
tude, indubitably  comprised  within  the  township,  have 
never  paid  any  thing.  This  is  the  fair  result  of  the  wHole 
evidence.  I  could  not  consider  such  evidence,  even  \£  it 
were  unopposed,  as  sufficient  to  establish  a  district  modua^ 
I  do  not  believe  from  it,  that  the  occupiers  had  a  distinct 
conception  of  a  district  or  township  modus ;  and  the  dr- 
cumstaqce  that  two  farms  never  paid  any  thing,  appears 
fatal  to  such  a  supposition.  A  modus  pleaded  as  for  a  dis- 
trict, or  township,  must  cover  and  protect  the  whole.  What 
right  have  the  tenants  of  these  two  exempted  farms^  whidi 
are  of  considerable  extent  and  value,  to  consider  them- 
selves as  protected  under  payments  made  by  other  occu- 
piers, nominally,  for  their  own  specific  farms?  The  entries 
upon  this  subject  in  the  two  old  books  produced,  do  not 
vary  the  view  I  am  now  taking.  It  is  true,  that  Hea^ovis 
accounts,  in  each  year,  contain  only  one  single  entry  for 
Piitington,  except  as  to  the  money  payments  for  the  two 
cows' grass.  It  has  been  contended,  that  this  manner  W 
entering  the  payment  in  his  book  shews,  that  he  vieipMed 
it  as  one  consolidated  sum  due  in  respect  of  the  ivhole 
township. — But  this  is  not  a  just  inference.  It*is  irdbiiltted 
by  what  appears  in  the  very  same  entry: — wher^'  Ke'nl^iBaia 
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so»  he  states  itj  as  in  the  case  oiLudworth.  In  every  account  Rxeh.  ch.  in  Eq, 
.he  mentions  the  Ludworth  payment^  and  expressly  deno-  vJ^J^l 
minates  it  a  prescript.  The  terrier  of  1792  shews  clearly 
that  D^6»oii  could  not,  by  making  the  entry  in  gross,  in- 
tend what  is  imputed.  DecisotCs  memorandum  in  the  same 
old  vestry-book,  whatever  may  be  its  effect  as  evidence 
in  other  respects,  may  be  resorted  to,  in  order  to  explwi 
what  he  has  equivocally  written  upon  the  same  subject  in 
the  same  book,  and  to  rebut  a  construction  not  following 
necessarily  from  what  he  has  written  in  the  passage  cited. 
The  memorandum  to  which  I  allude  is  subjoined  to  a  copy 
of  the  terrier  of  1792.  [His  Lordship  then  referred  to  the 
memorandum  stated  in  page  72].  The  entries  in  vicar 
,Shqpherd^s  book  are  all  of  particular  payments  for  particu- 
lar fiums.  There  is  certainly,  except  the  conformity  of  the 
.amount,  no  one  circumstance  in  vicar  Sliepl^erd's  book  that 

■ 

..tends  to  support  a  township  modus.  The  observation 
.already  made  on  Deasons  book,  again  occurs  on  Shep- 
herd*, s:  when  he  speaks  ofLudworth^  he  calls  the  payment 
.a  prescript,  from  which  it  is  to  be  inferred  that  he  consider- 
^ed  the  others  only  as  compositions,  and  at  any  rate  not  as 
.township  moduses.  The  fact  sufficiently  proved  that  the  col- 
lection was  made  by  a  person  employed  by  the  vicar,  accord- 
ing, to  a  list  delivered  to  him,  and  tends  to  shew,  that  these 
payments  were  not  of  the  character  imputed  to  them.  If  they 
had  been,  the  vicar  would  have  bad  nothing  to  do  with  the 
collecting  of  them.  The  collection  must  have  been  made  by 
the  parishioners  at  their  own  peril,  and  paid  over  to  the  in- 
cumbent. All  these  circumstances  induce  me  to  think,  that, 

,  if  this  part  of  the  cause  rested  solely  on  the  evidence  to  which 
I^ve  referred,  I  could  not  consider  this  township  modus  as 

.  jproYed.     But  any  doubt  which  might  hang  over  the  sub- 

.  j^t  .vanishes,  in  my  opinion,  when  the  evidence  produced 
tOijL.the  part  of  the  plaintiff  is  considered.     That  evidence 

,  fffnmta  principally  of  old  instruments.  The  general  man- 
^{  inv^hich  those  mstruments  operate,  is  to  prove  that  the 
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Each,  ctuki  Eq.  moduses  now  alleged  could  not  have  existed  at  the  tmie  df 
*  thdr  respective  dates.  These  moduses  amotmt  together 
to  a  large  sum.  Pittingion,  iexclusiVe  of  the  compositibh 
for  the  two  cows*  grass^  SS/.  14«.4dL;  Shadforth,  excludfai^ 
Ludworthy  81. 7s.9d.;  Ludwarth,  91.  \Zs.^;  iSherbum,  exr 
eluding  the  hospital,  8/.  U.  8d. :  m  all,  4f2l  I5s.  8rf.— The 
moduses  must  have  originated  before  the  time  of  legal  tee- 
mory*  All  the  documents  referred  to  are  subsequent  to'the 
time  of  memory ;  and  the  question  is^  whether  what  appeals 
m  these  documents  is  not  absoltrtefy  irrecondlable  wi  A  the 
exist^tice  of  large  money  payments,  divisible  oidy  into  four 
sums,  amounting  to  4SL 1 5^.  Sd.,  money  of  that  day?  Th^ 
first  document  r^fbrred  to  is  the  endowment,  without  dat^, 
but  sufficiendy  proved,  and  admitted  to  have  b^en  madfe 
subsequently  to  1215.  The  bishop,  whose  act  it  is,  wak 
consecrated  in  that  year.  [Hh  Lordship  theil  ststt^'tite 
endowment.  Seepage  67*]  What  Is  provided  fbor  the  vfcar 
is  the  alterage.  There  is  no  dispute  respecting  the  mean*- 
ing  of  this  word:  it  recrives  its  construction  firom  usage. 
It  is  not  doubtful  but  that  in  this  instance  it  meanft  all  IJbe 
ecclesiastical  emoluments,  except  the  com  aindgrain'now  en- 
joyed by  the  rector.  The  first  observation  I  shall  inak^ 
is  on  the  exception  of  the  titiie  of  lamb  etod  woolarisin|(ic^ 
the  demesnes  of  the  monks.  These,  without  the  etpMi^ 
exception,  would,  in  certain  circumstances,  have  bcfdii 
tithable.  How  is  this  exception  consistent  with  one  ge- 
neral money  payment  covefring  all  the  small  tithes  of  die 
parish?  If  there  had  been  anjr  8U(dh,  the  tithes  of  laltfb 
and  wool  never  could  have  been  due  in  res^yect'of  th^se 
lands.  The  next  and  most  important  observation  atfsds 
on  the  provision,  "  the  alterage  of  PUtindan^  the  nlonSks 
shall  make  to  amount  to  teh  marks,  if  it  be  not.**  Ac- 
cording to  the  defendants,  the  alterage  of  Pittington  bad 
been,  for  thirty  years  at  least,  fixed  by  composition,  intiii- 
riablyand  certainly,  at  4@/.  15^.  8cf.,  independentiy  of  two 
cows'  grass,  or  one  horse  grass,  together  witii  all  Ae  Eas* 
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^r  du^9.     The  bishop  stipulates  with  the  monastery  that  ^cihCihmEq. 
.4iey  shall  pay  tenmarksj  equal  to  6/.  \Ss.  4fd.    It  has  beep     ,  ^^^^' 
MfM,  tlkfit  possibly  the  bishop  might  not  have  known  the 
Tahip  of  these  (emoluments.     All»  who   are  acquainted 
witll  Qur  £ccle;siastical  history,  know,  that  at  the  time  of 
jdiese  eodowments,  the  amount  of  the  provision  for  the  pf^ 
ficviting  clergyman  was  the  peculiar  object  of  attention, 
the  pQWt,  of  all  others,  to  which  the  pastoral  care  of  thf» 
pnelate  was  directjcd.     That  he  should  be  so  grossly  ig- 
Xl^rant  as  not  to  know  that  what  he  had  allotted  was  a 
fixed  fuid  not  a  fluctuating  income,  that  he  should  mistake 
iflL  l&s.  Sd.,  and  upwards,  for  61. 13s.4fd,,  or  thereabouts, 
is  incredible,  and  an  hypothesis  not  in  the  least  according 
vith  what  we  know  of  the  history  of  these  transactions. 
But  the  bishop  was  not  the  only  party  to  this  instrument« 
Xbe  prior  and  mionks  were  also  parties  to  it ;  and  they  must 
tie  supposed  to  have  been  equally  ignorant.    The  next  do- 
cument produced  is  pope  Nicholas   Taxation  in   1^1. 
The  value  of  the  rectory  is  there  put  at  26/.  \Zs.  M*$ 
and  of  the  vicarage*  at  6/.  1&.  4d.,  precisely  the  ten  marks 
Pffi^pS^nfA  ju  the  endowment.    Will  ajiy  allowance,  which 
4;iM^be  r^a^onably.madeforipistakeor  misrepresentation,  ac- 
CQun/t  for  the  d^cgrenqe  between 4^  IBs.Sd.  and  upwards, 
m^fiL  l^$.  ^«    Does  not  the  coincidence  with  the  ten 
JlpaiikS,  lUQutioQed  in  the  endowment,  afford  a  strong  pre- 
suoqptipn,  Aat  the  ^pdowment  was  before  the  persons  who 
made  that  taxation,  and  that  the  amount  was  fixed  by  the 
cUigalion.of  the  monastery  to  make  up  the  sum,  which  pre- 
supposes that  .the  actual  receipts  were  less  ?    The  next  do- 
cument is  whatis  called  Nova  TaxaUio.    And  the  one  that 
JiaPawB  is  an  extract  firom  a  roll  in  the  treasury  of  the 
Dean  and  Chapter  of  Durham.    The  Nova  Taxaiio  is  a 
document  ^hich  I  have  not  found  mentioned  upon  any 
othi^  occasion*    Ho  commission  upon  which  it  is  found- 
ed appears  to  have  been  produced.    The  roll  is  objected 
to^  i^pa^uch  as  it  is  not  a  steward's  account  charging  him- 


88  CASES  IN  THE  EXC^^QVBAf 

ibdk.  c^jbtXq.  ifelfi  It  eeemsy.iii.  truth,  thibt  tbeparticttUuf  items  tofmfii 
^^^'  ,  to  are  items  of  discharge.  - 1  do,  'not  think  it  necessaiy  ;tO 
Inquire  whether  they  are  evideace  or  not  ^  and^  thereftaoef 
wifihout  giving  any  opinion^  I  put  them  ou;tof  the  questioai. 
The  next  in  order  of  time  is  the  Sinrvey  of  the  26thef  Jf^ju 
8f  I  might  observe,  that  the  amount  in  value>  in  this  surteyy 
vifs,  14/.  I6s.  is  quite  inconsistent  with  this  modus.  {Bnt 
what  appears  to  me  to  be  a  stronger  observation»,iS'ith(S 
division  into  items :  so  much  for  wool  and  lambs,  so*  mHc)i 
for  hay,  so  much  for  calves  and  milk,  so  much  for  pigs  and 
poultry.  That  such  an  enumeration  should  find  its  wify 
into  the  Survey,  is  totally  incomprehensible  if  the  modvs 
had  been  in  existence.  The  Parliamentary  Survey  p\f^ 
the  value  of  the  pettye  tithe,  as  it  calls  it,  at  3^  Tljie 
last  document  to  which  I  shall  now  advert,  is  the  teix^ 
of  1792,  the  only  one  produced.  It  is  signed  by  the  vic^ 
and  two  churchwardens,  one  of  whom  is  proved  tO;be  i^ 
pointed  by  the  parishioners.  [His  Lordship  stated  tihe 
items  of  the  terrier  noticed  in  page  70.]  Ev^y  document, 
from  first  to  last,  disproves  the  moduses  taken  together, 
as  ^ey  are  pleaded.  I  will  state  presently,  what  appears 
to  me  to  I)e  the  distinction  between  them.  A  case  oSJfee 
V.  Hockley  (a)  was  cited,  to  prove  that  these  antient  docu- 
ments, are  not  suflScient  entirely  to  destroy  the  inference, to 
1^  djrawn  from  parol  evidence  of  a  long  continued  usiige. 
"t^hen  the  question  is  not  upon  any  rule  of  law,  but  upqn 
.^e.efiect  of  evidence,  it  appearsi  to  me  that  each  ciifie 
piust  turn  upon  its  own  circumstances.  There  is  no  dpubt 
]biiU;,fUiGient  documents  hay^  often  destroyed  the  infercB^ 
to.  be  4^fLwn  firpni  usage^  )>y .g|he^ing  a.  period  after  the.tifjfe 
.  of f9Jepa,9iy^ .  ir^  which ,  tth|B  Hsagc;  did  not  prevail.  I  fi^SfPf^ 
f^iflt^  such  is  n^aulfest  in  tjbi||^  case.  The  endovrj^|)«t  i^s^ 
I^SfaJblis^  that  at  that  time  no  pecuniary. ,.  payn^ent.  fi 
i  i&li  1  ^^Sd.w9»  of  rigjl^^ipandabl^  forthe  tjitbief  ii} 

(a)  4  Price,  87 ;  3  Eagle  &  Y.  817. 
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'And  that  instmment,  supported  as  it  is  by  all  the  others  Bjevh.Ch.ktS9. 
in  succession,  down  to  the  terrier  of  1792,  leaves  no  doubt  .  18^^' 
whatever  uponmy  mind,  that  most  of  the  payments  in  ques- 
tldn  are  not  entitled  to  be  considered  as  district  or  town- 
ship moduses.  And  this  impression  is  stronger,  when  I  re- 
collect in  how  equivocal  a  manner  the  parol  evidence  itself 
nuikes  them  out  to  be  of  that  description.  In  aid  of  the 
conclusion  to  be  drawn  from  these  documents,  is  also  pro- 
duced an  old  vestry  book,  in  which  is  contained  an  entry, 
signed  by  one  WiUiam  Murray,  who  was  vicar  from  1594>, 
to  1621.  It  is  material  for  this  entry.  [The  entry  of  June 
lii,  1595,  page  71.]  The  book  is  objected  to  as  not  evi- 
dence. That  part  of  it  which  Deason  wrote  is  evidence  as 
a  vicar*8  book.  The  other  part,  in  which  is  contained  the 
memorandum,  appears  upon  the  &ce  of  it  to  be  a  vestry 
-bobkj  a  parish  book.  If  it  came  immediately  from  the  pa- 
lish^  it  would  no  doubt  be  evidence.  I  think  the  vicar's 
custody  of  it  is  sufficiently  connected  with  the  parish,  es- 
peciaUy  as  Murraj/s  handwriting  is  proved.  The  memo- 
randum is  some  evidence,  that  the  vicar  at  that  time  received 
tithe  Iambs.  I  forbear  to  say  anything  upon  the  proceedings 
in  the  Ecclesiastical  Court  and  the  inventories.  This  part  of 
Ae  case  does  not  want  them,  and  they  relate  to  Ludworihf 
to  which  my  observations  are  not  at  present  directed. 

It  has  i)een  strongly  contended,  that  although  the  de- 
fendants should  not  be  entitled  to  issues  upon  the  mo- 
tfoses  laid  in  the  answers,  yet  that  no  decree  should  be 
ibade  against  them,  at  least  without  issues,  inasmuch  as 
frolti '  Ae  evidence  it  appears,  that  there  is  a  strong  proba- 
%Bitf  that  some  moduses  do  exist,  though  not  those 
^ffKsaded;  and  it  is  added,  that  the  rule  is  adopted  when 
^"fll^  evidence  6f  the  actual  modus  is  brought  before  the 
^CcUrt  by  the  incumbent.  Upon  this  subject  the  cases 
SBtis  V.  Ihimer  (a),  Seoit  v.  Fenwiek  (6),  t/hthoff  v.  Lord 

(a)  3  Atk.  534 ;  2  Eagle  &  Y.  108.  (b)  3  Eagle  &  Y.  1318. 
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$MACk.mMi.  Hmiiingfield  (a),  Prevostw.  BefmeU  (£),  bave  beefi 
^^^  ^  Id  all  of  which  I  have  already  referred*  To  these  are  op- 
f«md  Bhifi  V.  Fes^jfs  ffhkh  }9  the  last  case^  a^d  ifi  a 
<iase  in  the  House  ofhofds.  \xk  eve^ry  case  in  whioh  ib^ 
C^MTt  has  (NTp^eeded  ia  that  way»  j^  must  have  been<aai99- 
fiM,  that  if  vthe  inodu0  had  beeil  put  upon  thi^  pleai^i^gi^ 
Ibf^re  .would  have  befsa^  ip^  pro)>abiUty,  evidence  of  it  suf«- 
S^iently  stroDgt  to  engage  t^e  Cpui^t  to  take  the  sam/elii^ 
Qtb^srwjsei  the  wl^^ole  might  be  a  surprise  upon  |be  incuq^ 
\f^p  Jf  there  were  ^reason  to  i^ppreh^snd  that  tljie  eyjr 
dince  in  th^  oause  wQuld  have  beep  different,  in  cajfe 
4be  defeu^a^it  h^  pl^ei^ed  the  modus  prope^,  an^  Uf^ 
fltifififf  bad  e^oyed  the  opportunity  of  amwj^ring  i^  it 
4^l^uld  beTnanifefit  ji^u^^  p9  ^e  incun^bent,  to  prqc^ 
Ij^op  the  bypojijhesjs  tibat  the  .evidence  gave  a  £dr  xep]pe<- 
ilWt^tion  ojT  the  frets.  The  plea  migbit  bysvi^  misl^  bjj^ 
md  ^e  defeqdai^ts  woi^d  derive  jgrc^^it  advantage  ^ngi 
tbfeir  own  erroir  and  maccur^u^.  This  i^  de^r  ^  $o  jthe 
two  rcase«  qf  Prevosi  v.  Bevmetf^  a^  Uhthoff  v.  J^fxA 
ffmUingfieUl*  The  errpr  in  one  wa§  jlaying  .the  Jnodua 
as  p^able  tii|ie  pv^  of  mind  to  ^  j^ector  of  two  fWr 
iy>li4atcd  parisbe»»  ,wbereiv^  ^  s|^uid  have  been  ji^id  f^ 
pi^abl^  to  the  leqtor  of  one  of  the  parishes.  Tbip  ny^ 
dus . jtself  w^^  properly.  plfBi^d,  ^nd  prop(erly  in  i^sue; 
the  j^cuiabenit  Jbad  ^fiill  notice;  no  injury  could  be  don^  to 
him.  In  the  other  case  the  modus  was  also  properly 
jdea4f|d|  theerror  wasin.kyiiqigita^bfivingbeenfiaid 
4pt  of  mind  to  4]^ -vicar,  wJt^r^pas  there  wj^  no  vicar  .tnm^ 
flM;  ^  mind.  Xhere  was  a  rect9r  .befo»^  ^^  endpn^inei^^ 
^d4  ^W  a  yicar,  to  each  of  F^om  jtbe  modus  ^^  bo^ 
pajd  pin auccessioA.  Tb^re  agap.tbere  could  be  no  mit- 
piise*  No  possible  ipjustM^e  could  have  been  done.  ^It 
afyeasB  to  mcj  tb^  i^  X^^id  Hcyrdmcke'js  cas^  of  jEU^Wf 
JQ^f$rfnfir  he  ipus^t.Mve  .bftd  the  ^ame  impression,  aii^dbf^ 

(«)  1  Price,  237 ;  2  Eaglet  Y.  649.      (6)  1  Price,  236;  9  Eagle&Y. 705- 
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deeree  for  the  money  payments.  Scott  ▼•  Fenwici,  wfaiciBL  ^  ^9^^* 
b  m  decree  ci  Ae  Exchequer,  m  the  time  of  Sir  Johm 
Stnffmer,  comes  nearest  to  die  present.  The  evidence 
wfaldi  proved  the  modvs  is  not  stated  in  the  case.  We 
«tt  so  fiff  hi  lint  daric.  It  appears,  however,  that  the  mo- 
dus {deaded  was  a  pitrochial  modus  ibr  milk,  and  the  mo- 
dlu  proved  was  for  ancient  farms ;  and,  I  must  presume, 
'Aat  every  thing  was  in  evidence,  which  would  have  sup- 
ported the  modus  for  an  ancient  farm,  if  it  had  been  pro- 
perly pleaded.  So  I  must  infer  from  the  language  of  the 
Court:  <  J%e  Court  cughi  not  to  decree  an  aocoutU  of 
Mke  m  Uml,  on  ike  bdkaffqf  the  phmmtif,  in  direct  con- 
imdhtion  af  90  much  imd  such  strong  proof  of  a  modus 
pojfsMe  in  lieu  of  the  tithe,  and  that  proof  arising  from 
otSJem^e  read  on  the  phdntiJTs  part*  If  this  -cfsae  wete 
kk  <oppiosition  to  Blake  v.  Vesey^  I  should  tlnnk  myself 
tioiiDd  to  isBow  the  latter,  because  it  as  a  subsequent  de- 
dsioii,  and  of  the  supreme  Court,  widi  which  I  'Confess  my 
eWn  opnmm  fconcnrs.  But  as  we  do  not  <know  whst  the 
fotoe  of  die  evidence  wmn  in  ikvor  of  the  Airm  modus,  it 
does  not  appear  that  diey  are  conflicting  cases;  I  thiiA 
die  turn  now  before  the  Court  to  be  one  entirely  of  a  dif- 
tettut  Asaue^m,  and  I  diink  itrdoes  not  come  within  the 
imige  :of  tfaie  cases  dted,  m>r  of  the  reasoning  of  counsel 
-ftotti'tueui. 
'  Idbnet  iee  upon  die  whole  any  etrong  proof  oif  the 
nlbduses;  all  the  ancient  jmbllc  documents,  though  in 
mjr  opfaiiiEtti  not  so  eonehinve  against  the  existence  of 
d^ese  'supposed  farm  moduses  as  they  are  against  the 
consolidated  district  modus»  are  y^t  very  powerftd  evi- 
dence fo  disprove  diem,  «nce  thsy  amount  to  the  same 
sum.  Themain  diflference  is,  that  it  is  more  possible  te 
the  oetnniiwswmers  who  were  to  enquire,  to.  have  been  mis- 
tdken  in  the  amount  of  a  great  number  of  small  payments. 
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BatOk,  OkinBq.  ^^'^  ^  ^^  atnount  of  a  few  large  payments.    Theendow^ 
18S6.       ment  is  strongly  against  these  fann  mo4u8e8«  .  I  gifj?  no 

decisive  weight  to  the  parol  evidence,  became  die  incum- 
bent hftd  no  notice  of  what  he  was  to  encounten.  In'a«fiam 
mddttSj  l3ie  occnpier  must  prore-  the  antiquity,  of  hiBifimn ; 
the  incumbent  ought  to  ha^e  an  opportmiity  xif  inqi|izing 
into '  it.  There  is  tib t  in>  biy  one  instance,  any  ^endsncB  ^of 
the  boundaries  or  antkiuity  of  a  lann;  Ought  not  the  ki- 
cumbent  to  haVe  had  an  opportunity  of  inquiring  into  the 
fact  of  the  same  payment  being,  made  for  the  same  landb. 
He  was  not  called  upon  by  the  issrues  joined  upon  the  x^ 
cord,  to  pay  the  least  attention  to  any  of  these  matters. 
If  he  had  been  called  upon,  it  might  hare  appeared  that 
there  was  not  the  least  colour  for  any  farm  modus.  .1  'am 
therefore  satisfied  that  I  cannot  justly  follow  the.  eases 
which  have  been  cited,  or-act  upon  thO  ground,  tonse  Ae 
expression  of  my  Lord  C.  B.  Skynner^  "  that  there  is  much 
^oid  strong  proof  of  moduses.*'  I  cannot  therefore  direct 
'issues,  or  refuse  relief  upon  this  part  of  the  case. 

'  I  have  brought  forward  only  the  defence  in  respect  of  the 
'township  and  district  of  Pi^rin^ton  proper;  I  shall  occupy 
ho  time  on  the  case  of  Shadforth  without  Ludwortk.  Every 
Ifact  in  diie  cause,  and  every  observation  which  they  call 
'for  or  suggest,  already  made,  is  appHcable  to  the  quiestion 
j^ised  as  to  that  district.  It  must  therefore  follow  the 
'fate  of  Piitington.  North  Sherburn  is  not  now  in  ques- 
xionjin  consequence  of  the  death  of  the  only -defendant,  an 
occupier  in  that  township. 

The  manor  of  Ludworth  raises,  I  think,  a  question 
extremely  distinguishable  from  all  the  other  cases,  and 
the  circumstances  which  distinguish  it  are  so  important, 
that  they  lead  me  to  a  different  conclusion.  The  evi^ 
dence  in  support  of  it  does  not,  as  in  the  other,  dis- 
tricts, consist  of  evidence  of  detached  payments  for  se- 
•parate  premises.  It  is  throughout  one  payment  of 
3/.  1^.  4ef.  made  for  the  manor  by  one  person.     Both 
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"nt^  Sk^herd'^t  vnd.yicM  i^a^on'^  .books  teat  it  as  Exeh.Ch.mEq. 
w  preBcHptm  payment  for  JLudworth.  Tb^  temriier  of  ^  ^.  *  - 
l?90d0M  ihftrsaitie..  We  have,  tlierefpj^e^.satisJGMStory  Millbr 
cvideDde  of  the  fiiet  of  pay meiitj  i^nd  of  th^  geinecal  imder-  Jackson. 
ifanrting  ior,  what  it  was  paidi  ^ih  as  a  .q^stamary  pr^- 
aonpture  paymeott  for  hay  and  small  tithes.  ]^o,  doubt 
the  antieiit  ^ocumentsj  which  shew .^be  vahi/SiOf  thp.lii^pg 
at  their  respective  dates»  do  contra4iGt  that  evidence,  bi^t 
not  so  conclusively  as  they  do  the  awtifoit  existence  of  t](]Le 
hxg^r  payments.  The  proceedings,  in  the  Ecclesiastic^ 
Court,  that  is,  the  depositions,  have  the:  same  effect :  in 
aome  degree.  Howeveri  upon  this  case  there  appears  to 
me  a  balance  of  testimony,  whether  the  modus  J;uls  pi;  npt 
existed  from  time  of  legal  memory.  An  ii^uisitioii|jf)^f 
mortem  ia  produced  on  the  part  of  the  plaiAJ;i£f^  tp  jsl^e;w 
that  the  district  of  Ludworth  and  the  manor  of  LmluDctth^ 
are  not  eo-extensive.  I  da  not  think  it  does  shew  it  i^ni- 
fiestly,  but  if  it  did,  I  do  not  think  it  material.  ,  It  is  tme, 
the  modus  is  pleaded  as  for  the  district  or  manoi*,  but 
though  the  evidence  rather  shews  the  modus  to  be.  fpf  the 
>  famda  comprised  within  the  manor,  that  isinot  a  variance 
i  at'  all  important.  It  seems  to  mo  to  be  a  case  in  which  I 
liou^ftt  to  take  the  same  lin.a  as  was  taken  by  Lord  C*.  B. 
1  JBidiards  in  Jee  v«  Hockley.  I  must  decree  an  aqcpunt  as 
'to  PUUngion.ig^x^ipGtBuA/ShadfQrtht  without  Ludworth^ 
with  costs :  and  direct  an  issue  a»  to  the  manor  of  Luid- 
'WOfihiiit  the  plaintiff  ohoc^a  it; I  if  not  the  bill  must  be 
dismissed  with  costs*  ,    '  r;      .  ..  i, 

,)"f».*T'».|rrti   t.      jjt      .    ,■.•'<■.  I:     ,1,  ,»   :,i 
•W'.»  OilT       fio/-;;!     T«    '  jfi.'tijii]     i>    '•• 

to  ia*juf/'.|  't- ■.•_.M>if. '     .-,     li 
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.      ^      .  BEFORE  THE  LORD  CHIEF  BARON. 

Fe(.i^6,7»8.  The  Rev.  EIardlst  Norton,  Clerk,  Plaintiff;  v.  Jaues  . 
iVov.  \6ik.        Haicmond,  Robert  Metcalfe,  John  Hammond,  Wil- 
liam DxK^Err,  Robert  Preston,  Joh^  Burton,'  Wil-  ^ 
xiAir  pRESToK,  Jo^AH  Mather,  John  Drake,'  and' ' 
John  Calvert,  JbeleiidfotB.  ^* 

•  ^"*'*''Sl«  This  was  a  bin  by  tbe  vicar  of  Amcliffet  in  tbe  West 
on  the  ground  Riding  dt  tbe  county  of  Yori^  and  as  sucb  vicar  being  at-^ 
^I^IJ^JJJIg^  ^  so  lessee  under  tbe  master  and  fellows  of  University  College ^ 
*"n«»"^nrof«  Oxford f  of  all  tbe  great  and  small  tithes  within  the  parish 
docs  not  Rtt  on'  and  rectory  of  Amcliffef  against  occupiers  of  land  within  the 
teT^eo^r  parish  and  rectory,  for  an  account  and  satisfaction  of.  alt 
SSrtST'  Sit  ^^®**  ®"*^  ^®  ^^^  April,  1821.  The  bill  stated  a  leasp,' 
diemooAitery  by  whlch  the  master  and  feHows  of  University  College  jte- 
Aeiands before  nused  the  rectory  wd  parsonage  of  Amcliffe,  with  the 
zHiurtm^dil'  8^®^  lands,  tithes,  tenths,  obventions,  profits,  commodi- 
ao  at  the  time  ties,  advantages,  and  appurtenances,  to  the  plaintiff,  for 
tkm.  And,  tweuty-one  years,  if  he  should  so  long  continue  vicar.  Hie 
^^^minoi^  ^^  ^^^  stated  that  the  parish  was  divided  into  the  fbtlow- 
id* Ae*fol^"  ing well knoWn districts, viz. AmcUffe, Hawiswici, ffaUon 
butnot  the  latter  GUI,  lAtton,  and  BucJcden;  Amcliffe,  containing  a  sub-divi- 

decfted^anac-     sion  called  AmcUffe  Cote;  HawJcswick  containing  a  sub- 
count  of  tiehea. 

In  order  to  fuppoKt.«.^njenl  eKempttonin  non  dKimamdo,\t  must  be  shewn  .tbfit  thiJ^inds  were 
part  of  die  potteisions  of  a  monastery  before  the  dme  of  \epX  memory,  but  it  is  seldom  that  siidi 
Iketcan  be  distinctly  provedf  «nd  theiefiiBe  it  mist  usually  depend- upon  presumptiye  erideoct. 

A  defence  of  modus  is  wholly  inconsistent  with  a  defence  m  turn  aenaumdo. 

The  word  tithes  b  ooninnally  found  in  ancient  Instruments  used  to  denote  tithes  ^wa. tithes,  Mr 
a  commutation  for  them,  and  may  mean  either  one  or  the  other,  as  the  subsequent  usage  explains. 

A  modus  of  Sd.  in  the  pound  on  an  antient  rent  held  bad,  as  a  shifting  and  uncertain  modus.  The 
following  moduses  were  held  good,  ots.  two-pence  for  every  milch  cow,  called  a  new  cow,  that  is, 
a  cow  that  has  had  more  than  one  cal^  in  lieu  of  the  tithe  of  niilk  of  such  cow ;  one  penny  for 
every  milch  heifer  or  whey  of  her  first  calf,  in  lieu  of  the  tithe  of  milk  of  such  milch  heifer  or  whey ; 
one  penny  for  every  for  cow  or  strip,  that  is,  a  milch  cow  that  has  not  had  a  calf  within  the  year,  in 
lieu  of  the  tithes  of  such  for  oow  and  the  milk  thereof;  one  penny  for  every  calf  mider  five  withhi 
the  year;  for  five  calves,  the  value  of  one  halfpenny  a  calf;  six  calves  up  to  fourteen  inclusive  a  calf 
in  kind,  or  its  value;  fifteen  calves,  a  calf  in  kind  or  its  value,  and  the  value  ofludf  a  calf  more;  six- 
teen calves  to  twenty-four,  inclusive,  two  calves  in  kind,  or  their  value ;  and  so  on  in  proportioii. 
The  like  modus  forfiMls ;  one  penny  for  every  garden ;  and  four-pence  for  a  hen,  called  a  loak  hen, 
in  lieu  of  the  tithes  of  eggs  and  young  poultry.— The  following  moduses,  twt.  for  every  number  af 
lambs  within  the  year,  under  five,  nothing;  five  lambs,  the  value  of  one  hal4>enny  a  lamb ;  six  Iambs, 
and  up  to  fourteen,  inclusive,  a  lamb  in  kind,  or  its  value ;  fifteen  lambs,  a  lamb  in  kmd,  or  its 
value,  and  the  value  of  half  a  lamb  more;  sixteen  Iambs  up  to  twenty- fotyr  inclusive,  twolaniba  in 
kind  or  their  value,  and  so  on :  the  like  modus  as  to  fleeces :  the  same  as  to  geese ;  were  consider- 
ed bad,  nodiing  being  paid  under  five. 
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clrnsion  called  Ot-d  Coates;  HaUon  Gill,  contaming  sub-  MJteh. CkHgq. 
divisions  called  Hessleden,  Permegefd,  Cosh,  and  Foxup ;     i    ^^  , 
and  Buckden  containing  Kirigill,  and  other  sub-divisions.       Nobvow 
That  the  defendant,  James  Hammond,  occupied  lands  lift     Hammond. 
Hawkswictf  the  defendant,  Robert  Metcalfe,  lands  m  Am^ 
diffe  and  Hawkswiok;  the  defendant,  Duekett,  laaadB  in 
Hawkswickf   the  defendants,  Robert  Pruion  and  John 
Bmrton,  lands  in  Hessledon;  the  defendant^  FFfSfom  iVe^ 
tan  and  Josiah  Mather,  lands  in  Litton  f^  and  the  defendants 
•To^  Drake,  lands  in  Kirkgitt  and  Buekden. 

The  defendants,  James  Hammond,  Robert  Metcaffe, 
John  Hammond,  and  FFt /%»!»  Duekett,  by  their  answer,  ad- 
mitted the  plaintiff's  tftle,  but  set  up  the  following  moduses, 
9Mr.  ISf .  4</.  at  Easier,  or  as  soonafter  as  demanded,  for  axid 
in  Heu  and  satisfiu^&m  of  the  tithes  of  hay  arising  in  laadb 
in  Amdiffe,  except  the  hamlet  oiAmcUffe  Cote : — 6f  •  M,  in 
Bea  of  tkhe  ofhay  in  Hawkswiek,  except  the  hanlet  of  Old 
Coaies.'^ — and  4#.  8d.  in  lieu  of  tithe-hay,  in  the  hamlet  of 
Old  Coates.  And  they  also  set  up  the  following  paro- 
dasi  moduses  payable  by  the  occupier  at  Easter,  or  as 
iocm  after  as  demanded,  W«.  2d.  for  every  milch  cow, 
called  anew  cow,  that  is,  a  cow  that  has  had  more  than  one 
calf  kept  and  depastured  on  the  land  of  such  occupier,  re- 
spectively, in  lieu  and  satisfection  of  the  tithe  of  milk  of 
such  mflch  cow ;  Id.  for  every  milch  heifer  or  whey  of  her 
first  calf,  kept  and  depastured  upon  the  lands  of  such  oc- 
cupiers respectively,  in  lieu  and  satisfaction  of  the  tithe 
of  milk  of  such  milch  heifer  or  whey;  Id.  for  every  far 
cow,  commonly  called  a  strip,  that  is,  a  milch  cow  that  has 
not  had  a  calf  within  the  year,  kept  and  depastured  on  the 
hndsof  such  occupiers,  respectively,  for  and  in  lieu  and  full 
sadsfection  of  the  tithes  of  such  far  cow  or  strip,  and  the 
ni9k  thereof;  Id.  for  every  calf  bad  upon  the  lands  of  such 
oecnpiers,  when  such  calves  are  under  five  in  number 
wfllun  the  year,  in  lieu  of  tithe-calves ;  for  five  calves, 
half  H  Calf;  for  six  calves  and  every  other  number  up  to 
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£fdk.a.te£f.  fourteen,  iiK^ivey  a  calf  in  Innd,  o^  its  value,  aad  n^^ 
,  ^^^*  ^  more;  for  fifteen  calves,  a  calf  in  kind,  or  its  value,-. and 
NoETON  the  value  of  half  a  calf  more ;  for  sixteen  calves  and  evei; 
HiMMoirD.  o^f  number  up  to  twenty-four,  inclusive,  two  cakea  in 
kind,  or  their  value,  and  nothing  more;  for  twenQr-ftit 
calves  in  number,  two  calves  in  kind,  or  their  vahie, .  aoi 
the  value  of  half  a  calf  more ;  for  twenty-aix  calves  in 
number,  and  every  other  number  up  to  thirty^four,  inciii^ 
sive,  three  calves  in  kind,  or  their  value,  and  nothing  mone^ 
f(Mr  and  in  lipu  and  full  satisfaction  of  the  tithes  of 
such  calves;  and  so  on.  The  defendants  set  up  modnaii 
in  similar  tei^ns  for  foals  for  lambs,  (except  thai  nothli^ 
was  payable  for  Iambs,  where  the  number  was  wdei;.A9!|)lk 
and  for  fleeces ;  and  a  modus  of  Id.  for  every  gartjht .^M^  gi^ 
den,  in  lieu  of  the  tithes  of  the  produce  of  .s^chvtf|rt]|#f 
garden.  The  defendants  also  set  up  a  custom,  t]^4^wi)i|MI 
an  occupier  had  purchased  sheep  afler  OldXSan(ilenifi$,.f^ 
clipt  tbem,  and  sold  and  removed  them  off  h^  Japdsvl^ 
fore  Old  Candlemas  iniiie  following  year,  hehad.p4ii^Ol4p 
half-tithe  of  the  wool  of  such  sheep;  and  if^he  kf  Pit  tijIgBf 
over  Old  Candlenuis  in  the  following  year>»  *9^  tbw 
clipped  them  again,  |he  paid  one  whole  tithe  Qnly,.c^  l|||, 
wool  of  such  sheep  for  both  shearings :  lnit^thr^i|(jfipj|^ 
ants  admitted,  that*  though  such  a  custom^ ^  ]tij|^^ jpjjfyul* 
ed,  they  considered  it  bad  in  law.  The  def(irijijd^%  .^ftlMI 
set  up  a  general  exemption  from  tithes  for  -tbg^j^id^ jp 
AmcUffe  Cote,  as  having  been  part  of  the  pofj/Mfsaif^ 
of  Fountains'  Abbey ^  one  of  the  greater  mgyiMfBtiifi 
The  defendants  then  stated,  that,  previous  to  an  In^ctosygy 
Act,  G  Geo,  3,  the  township  of  Amclijffe  consisted  p^i^ 
of  old  inclosures,  and  lands  and  dales  in  certain  othmtcMfc' 
cient  inclosures,  called  the  East  and  West  Fiel^f.^fjj^ 
partly  of  certain  stinted  pastures,,  called  Cow  Cltfset^^ffest 
Moor,  and  Clowder,  alias  Clowther.  That,  b]((|ui  \9^ 
6  Geo.  3,  and  an  award  made  in  performaniee  tb^i|gf..i(j^ 
ed  22d  Sept^ber,  17j56,  certain  aUotmentfi^:,«^jli^<fp 
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OM-tStoei  Wett  Mbtn',iali<:!hwaer,  Mai ' CIdwther,  B^dkifei^. 
¥&te  aHbtted  to  l/irfiw«i(y  College,  And  the  rector  or  yi-  .     ^^^^*    . 
ttof  tt-AfneKffbi  m  lietf  of  theh^  cattle  gatf^  and  tithes  in      i^oatoN 
Cam  CRMe,  IheoM  mdtoaurea  in  the  £ras^tody}ri»«^  i^W;     ^i^it&. 
Minting  la  the  ownen'bf  catttle  tad^hi^li  l^ie^  m*  CoA 
^a&s€;W€si  Moor,  Md^Chefih&ri  'Bkt'h  WaEspn^fiS^; 
*al  nethin^  in  H^  act  or  a^itf  iskdUM  preju<!Rcefdrifil^ 
Hvfi^  cif  €M9^W/y  Colle^,  whdHfhe  tettbr  6r  vii^/'itt 
dtoyMfljr  modair  otlSs:  M.,  in  Ueu  d#  tithe-hay;  o#  to  d^ 
taoitaarieB,  Eakier  eflbrings,  or  anrpliee  fees,  Within  ibs 
f^wnhip  of  Amdiffe.    That  all  the  lands  in  the  toWii- 
ftief  HAAmd^  (not  being  in  the  hanilet  of  AmcKffe  Cote) 
WMig«i  to  pmprietors  of  lands  ihcloei^  by  Tfirtae  of  the 
#rii  «of,-  #v  of  eatlie  and  she^p  gates  thetdhi  exccfpt 
t»#  Arts,  caB^  Jacit  2^^  and  l^A  Cib#^.    Th^t 
JMia  pmt  of  the  antient  inelosures  and  lands  in  the  town- 
IMp  df  Amdiffti  which  formed  the  hamlet  of  AmcUffe 
09itp  at  the  date  of  the  act  and  award,  belonged  to  own- 
•ad  proprietors  of  the  pastures  inclosed  by  virtue  of 
;$  abd  the  defendants  submitted,  that  in  case 
were  not  discharged  from  tithes  under  the  stat. 
W  Mem*  S,  then,  Ihat  Aey  were  discharged  by  the  opera- 
MirVif- the  indosare  act  and  the  award. 
^^^ntB^SdmiuatB,  Robert  Preeion,  WUUam  Preston,  and 
0Mdl  Bhdker,  by  their  answer,  stated  similar  moduses 
mentioned  in  the  answers  of  the  other  defen^l- 
t  ^Aey  abo  set  up  amodus  of  4cl.  at  Easter  yearly,  known 
lyite  teme  of  a '  look  hen,'  in  lieu  of  eggs  and  young  poul- 
fiJ5 ekaept  geese.  They  likewise  setup  an  exemption  from 
tiftn  Ibr  bnds  in  Litton,  in  the  manurance  of  the  owners, 
iiUMng  belonged  to  the  monks  of  Fountains*  Abbey,  (who 
of  the  dstertian  order),  at  the  dissolution. 
Die  answer  of  the  defendant  Burton  was  of  similar  ef- 
;;  tet  it  abo  set  up  a  modus  of  \d.  at  Easter  in  every 
fUj^'x/t-mwoKm  after  as  demanded,  for  every  hive  of  bees 
W  iHA  Aocoider  respectively,  in  lieu  of  the  tithes  of  ho- 
wagwmA  was  of  such  bees. 
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Bxeh.  OLinBq,  The  defendant  Drake  stated,  that  Buckden  was  a  town* 
,  ^^^^'  ^  ship  of  lAttanf  and  that  Buckden  was  subdivided  into  sevexial 
NoETOM  divisions,  of  which  KirkgiU  was  one;  and  he  stated  that 
Hammomd.  there  was  an  immemorial  yearly  rent,  caUed  the  Lord's  remit, 
amounting  to  6/.  9s.  0\d.j  for  the  whole  oi  KirkgiU  divisKMEy 
and  of  which  sum  each  farm  paid  a  certain  share  or  pro- 
portion, and  which  rent  belonged  to  his  Grace  the  DfAe 
of  Devonshire^  and  was  paid  to  him  yeaily.  And  lie 
then  set  up  a  modus,  as  payable  by  the  owners  and  oc- 
cupiers of  lands  in  KirkgiU^  and  their  lessees,  at  Easier 
in  every  year,  or  so  soon  after  as  demanded,  of  Qd*  in  ibe 
pound  on  the  amount  of  the  lord's  rentj  payable  and 
paid  out  of  such  &rms  and  lands  respectively,  in  Ueu  of  tlie 
tithes  of  hay  growing  and  arising  upon  such  fisums  and 
lands  respectively,  in  the  said  division  of  Buckden  caOed 
KirkgilL  The  answer  also  set  up  similar  parochial  modua- 
es  with  those  stated  in  the  answers  of  the  other  defisndantE. 

Simpkinson  and  Norton  for  the  plaintiff,  in  the  first  in- 
stance, relied  on  the  right  of  the  plaintiff,  as  lessee  of  the 
rector,  and  as  vicar,  to  all  tithes. 

The  several  payments  of  I3s.  M.  for  tithe4iay  in  Arm* 
cliff  e  proper ;  of  6s.  8d.  for  tithe-hay  in  Hawkswick  proper^ 
and  of  4tf.  Sd.  for  tithe  hay  in  Old  CoateSf  were  proved  by 
many  old  witnesses  to  have  been  paid  as  far  back  as  Kving 
memory  extended.  To  shew  that  Amcliffe  Cote  was  part 
of  the  possession  of  Fountains*  Abbey  at  the  dissohi^tioDy 
the  defendants  produced  a  minister's  account  firom  MU 
chaelmas  32  to  JUichaelnias  S3  Hen.  8,  and  also  a  grant  in 
the  32d  year  of  that  monarch's  reign,  in  both  of  whicji 
Amcliffe  Cote  was  described  as  part  of  the  possessions  of 
the  late  monastery  of  Fountains.  And  to  prove  that  it 
was  in  the  possession  of  the  abbey  before  the  time  of  legal 
memory,  an  inspeximus  charter  of  10  Richard  1,  by  which 
that  monarch  conceded  and  confirmed  to  the  monks  the 
abbey,  therein  stated  to  have  been  founded  by  TAurshmt 
formerly  archbishop  of  Yorkf  and  the  place  in  which  it 
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situate,  and  also  divers  lands  in  a  great  number  of  Egeh.ch.in£g. 
places,  inter  alia,  Amcliffe  and  Arncliffe  Cote.  vj^^^ 

To  lebut  the  evidence  produced  by  the  defendants  with       Npi^ton 
lespect   to    the  exemption  claimed  for   jlmcliffe  Cote,     ^jammoh©, 
the  plaintiff  produced,  from  the  registry  of  York^ — 

First,  an  instrument,  dated  1  March,  1314,  under  the 
seal  of  the  then  Archbishop  of  York;  by  which  instru- 
ment, after  reciting  a  suit  between  the  rector  of  Amcliffe, 
W^  the  abbot  and  convent  of  Founiainsi,  of  the  Cistern 
tian  order,  in  the  diocese  of  York^  respecting  the  tithes  of 
the  lands,  &c.,  of  the  said  religious  men,  as  well  in  LiU 
4(m4ale  as  in  other  places ;  and  that  among  other  instru- 
ments exhibited  in  the  said  suit  by  the  abbot  and  convent, 
was  aninstrument  dated  1230,  confirmed  by  Walter  de Grey^ 
th^i  Archbishop  of  York,  by  which  it  was  agreed  that  the 
church  of  Fountains  should  pay  yearly  to  the  church  of 
AmcUjffiS,  for  the  good  of  peace,  10^.  at  the  feast  of  Pente- 
cost, and  10^.  at  the  feast  of  St,  Martin,  and  that  the 
cl^urch  of  Fountains  should  be  quit  for  ever,  according 
to  the  tenor  of  their  privileges,  from  the  payment  of  all  tithes 
of  all  the  things  and  possessions  which  they  had  in  the  pa- 
tub.  oi  Amcliffe,  And  further  reciting  that  the  said  suit  was 
set  at  rest  in  the  following  manner,  (that  is  to  say,)  the 
lector  having  weighed  the  evidence,  approved  the  said 
€pBipo8ition  in  the  name  of  hiipself  and  his  church,  and 
nti^ed  the  same  as  valid,  and  withdrew  from  the  said 
soil,  and  agreed  and  acknowledged  that  the  same  religious 
men  were  free  and  exempt  from  the  payment  of  whatso- 
ever tithe  of  their  lands,  things,  and  animals  whatsoever, 
faioii^  within  the  said  parish  oi  ArncUfie,  the  tilled  lands  be- 
ingbetween  the  toumof  Amcliffe  and  Amcliffe  Cote,  andthe 
HlkdiandS'  distinguished  by  oxgangs,  and  inclosed  in  oX" 
gaogs^  ofnd  named,  lying  in  the  eastern  part  of  the  town  of 
IditianpUnfo  the  townof  Amcliffe, excepted;  and  that  they, 
to  thafAjment  of  the  said  tithes,  except  of  the  aforesaid 
laadf  flhb^  not  he  bound  thereafter.  And  the  said  reli- 
gknia'iljm^  foe. the  good  of  peace,  granted  to  the  said  rector 
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AcdLOLimSq.  and  his  successors,  for  even  the  aforesaid  0Of.,  of  vrlucll 
i_.^^_l^     mention  was  made  in  the.  said  composition,  to  be  paid  mi  the 
Norton       form  therein  mentioned,  and  the  tithes  of /Bbeaves  and  hay  .^ 
HAicifoia>.{    their  tilled  lands  and  meadows  aforesaid*  beiAgibetwefiyi 
Amcliffe  Cote  and  the  town  of  Amcltij^e^  as  the^d-reitor 
th^i  had  recetired  the  same^  '  And  the  archbisbop  thiitfi^ 
by  ratified  and  confirmed  the  samew    .        .     .       t  .  ..^^.v 
Secondly,  Terriers  dated  1777^  L781,  and  1786;  in  eaib 
of  which  was  contained  the  fotto^rin^  enia?: — ^  B^h^ 
FoH&'smodm/orike  eoiekS^Sd^*  ■*.-■  ry^^ 

Thirdljf,  Tithing  books  commencing  nearly  «  ^ceptMiy 
back,  in  which  the  name  of  Pimttr^  and  a  aomtt  sum.  {Wd 
by  him  frequently  occurred.  In  one  inetioioe  (ITIilD^  he 
appeared  to  hate  paid  &.-8ci.  for  a  modus,  bat  it  wa$j A9l|t 
stated  for  what.  ; ? .  - y!-  lod 

With  respect  to  the  exemptions  clainked  for  the  stfimil 
townshii^ of  XtUoA,  the  defendants  relied,  Fh$f f.qpon 
the  charts  oflHchard  1,  as  evid^icelliat  the  lands, ^fWjp 
part  of  tlie  possessions  of  the  abbey,  previously  A>.-t||^ 
council  of  Lateran,  ^  Liiion  eum  ioto  LitUmdale  *  b^iig  esqn- 
merated  among  die  other  places*  Secondfyy  a  particular 
oi  Lditon  and  its  districts,  made  out  for  a  grant  tOiSir 
Richard  Oresham,  and  a  grant  dated  1  October^  92  J^mu 
8,  to  Sir  Richard  Oresham,  according  to  the  particitlar* 
In  the  particular,  Oreenfell  Coshe^  parcel  of  the  mai^o^-^ 
LittoHf  and  of  the  parish  oSArnciiffe,  *  themore^  Ufhen^^^tff 
called  Green/ell  Coshe  Mareti  Halton  Gitt,  patoel  ofttb^ 
manor  of  Liiton,  and  of  the  parish  otArueUffe, '  A^  nmw 
whereof  is  called  Halion  Gill  Morez;  Fowhap  ViUatviS^n^ 
eel  of  the  manor  otLiilcm,  and  of  the  parish  4)f:^/teJt^ 
'  the  morez  whereof  be  called  Foxhop  Marex^  Q^^Hfih 
selden,  parcel  of  the  said  manor  of  Litton^  and  of  the  pa- 
rish otArncliffe,  *  the  morest  whereof  be  caUedBe§tfifldem 
Morez,*  and  Nether  Hesselden,  part  of  the  same  Uumsff'  ^ 
Litton,  were  respectively  named,  and  a  number- ioC.'tftnfi^ 
ments,  with  the  names  of  the  tenants^  stiitiediii'^affb-.  ^3(m 
particular  contained  aI^o4Jbe.miinqt> of  i^<iiiii.vlmkNl3 
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iiMled'tio  edmdia  $i\  the  kticb  of  the  sAid  late  monastery  EtdLCk.iMSq. 
Iftette;  and  the  marex  called  Litton  thereto  bebnging:      c_f^_, 
*diteib  persona  were  then  named  as  free  tenants,  and  others       Norton 
as  lehanti^  at  wiU.  HAifioNP. 

' «  'in  'siipfiort  of  the  modus  of  1&.  4dL  for  bay  in  AmcUffe^ 
etdiiaite  of  the  cotei  the  defendants  produced  the  mdo- 
sure  act  of  1766,  and  the  award  in  pursuance  of  it.  They 
iko  relied  upon  the  terriers  of  1777,  1781,  and  1786,  in 
>irliicl^it  was  stated  ^  The  hay*tithe  is  a  modus  of  \Ss.  4d. 
payable  yearly  by  the  township  of  Ameliffe;*  and  on 
tiU'^ifitfiing-bdOks,  many  of  which  contamed  this  entry, 
^'ifriiaH^hay-tithe>  I3s.  4fd: 

'"{ ShtaShut  Evidence  was  relied  upon  with  respect  to  the 
MMkui'of  l«f .  8d.  for  hay  in  lAUcm,  and  in  l^e  tithing- 
books,  from  1717  down  to  the  latest  period,  were  contained 
<«ilrtM  trf'this  ttiodus  for  LUUm  hay^tithe. 
*''''Wo  pfoi^  that  the  modiis^  covered  not  merdy  lAHon 
'pjIpeH  biit  rtiel  liihd#wtl;hin  HdlUm  Gitt,  Over  and  Ne- 
'iAtr'Mwddmi,  Co9fi>ej  and  JFba^ti;?,  the  defendants  proved, 
'Att  tbe'bwiiers  of  lahdd  in  the  divisions  had  formerly  done 
MttM'ftervioe  to  tb%  manor  i£  lAUom  that  they  had  for- 
iil^ly  been  jointly  assessed  to  the  land-tax,  but  that  sub- 
M^ii^ally^thejr  bad  been  divided  by  act  of  parliament. 
i*i^i^|fpeMre'ihe  tnodHs  of  6d.  in  the  pound  on  themitient 
WmJ' tltefd^fenAants^  produced  a  rental  of  1439,  in  which 
ttte'prejiiises  were  described,  but  at  the  yearly  lent  of  7A  9#. 
tifttliid'OfW.Otf.  OMv  M  stated  by  the  answer.  To  ao- 
emnt  Hft  the  diflfetbnce,  the  defendants  proved  that  apavt 
^i|h0  iilbdeot  lands,  of  the  value  of  1/.  Oif.  0^.  had  Men 
•ittUl^  diiii  hioids  of  the  lord,  by  which  so  much  of  the  vent 
hiid  toMlbbe  extinguished. 

^'^'^Mtlrid^i  AheTcnmnhyy  and  Boteler  for  the  defendants, 
koMeaded^  that  Ae  evidence  produced  on  the  part  of  the 
dgBmiiaim;^  made  oat  the  total  exemption  as  to  Amcliffe 
^0We,«fh#  parttalexemption  as  to  Amcliffe ,  Lition,  and  the 
^dMdottfci'aiid  thd  s^feral  moduaes ;  that  as  to  tibe  modus 
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Exeh.Ck.inEq.  CD  the  gTound  rent,  the  evidence  shewed  that  the  rent 
.  ^^^^'  ^  had  never  varied,  though  the  amount,  as  between  the  to*- 
Norton  ants,  had;  that  the  only  objection  which  could  be  raised 
Hammond.  ^^»  ^^^^  P*^*  ^^  ^^^  lands  might  be  unlet,  but  that  object- 
tion  could  not  apply  to  a  large  district  inhabitied  by  Ji  great 
number  of  persons,  and  where  it  would  hot  be  in  the  jptoW"- 
er  of  any  one  person  to  defeat  the  rights  of  the  ]piirdtM» 
That  with  respect  to  the  exemption  for  AmcUffe  Cde,  it 
was  shewn  to  have  been  in  the  hands  of  a  greater  monafiiery 
at  the  dissolution,  and  the  Court,  in  the  absence  of  pit)i6f 
to  the  contrary,  would  presume  it  to  have  been  86  at  0kt 
time  of  legal  memory.  That  as  to  the  parochial  modus^', 
there  was  no  objection  in  point  of  law,  and  tliey  were  niade 
out  m  evidence.  That  with  respect  to  the  modiises  tot 
lamb  and  wool,  some  objections  might  be  made,  tfa^t  'il6- 
thing  was  payable  imder  five.  But  in  Chatfieldv.  Fryer  (a), 
not  reported  on  this  point,  a  modus  for  milk  and  calVes, 
in  which  nothing  was  stated  to  be  payable  under  seven, 
was,  after  a  great  deal  of  argument,  sent  to  law,  bb  tfie 
ground  of  what  was  stated  in  Maniett  v.  Paine  (ft).  The 
same  argument,  which  was  used  in  ManteU  v.  Paine  Widi 
respect  to  pigs,  would  apply  in  this  case  to  lambs  and  wool. 

Simpkinson  and  Norton  for  the  plaintiffs.  —  It  is  clear^ 
from  the  deed  of  composition  of  1314,  that  the  moditises  are 
not  immemorial.  It  is  evident  from  this  instrument,  tliat 
the  rector  was  in  the  habit  of  receiving  tithes  in  kind  of 
the  sheaves  and  hay  in  Arncliffe  and  AmcUffe  Cote,  and 
the  eastern  part  of  the  town  of  Litton^  and  such  pa3rnietit 
is  wholly  inconsistent  with  the  exemptions  set  up.  The 
Court  will  not  presume  that  the  lands  were  in  the  posses* 
sion  of  the  abbey  at  the  time  of  legal  memory,  merely  be- 
cause they  are  found  in  their  hands  at  the  dissolution. 
Markham  v.  Smythe  (c),  and  Williams  v.  Goodchild,  now 

(a)  1  Price,  253 ;    3  Eagle  &  Y.      3  Eagle  &  Y.  1380. 
''Or.  (c)  11  Price,  126;  3  Eagle  &  Y. 

W  Wood,   561;   GwiU.    1504.      1071. 
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befinre  the  Lord  Chancellor.   The  defendants  insistkig  on  a  Ex9k.Ch,i»Bq. 
general  exemption  cannot  have  the  benefit  of  a  partial  ex-     ,  ^^^^'  , 
emption.  Leigh  v.  Mawdaleff  (a).  The  modus  on  the  ground-       Nortok 
rent  is  shiftingy  the  rector  not  knowing  in  what  proportions     hammohdw 
he  is  to  receive  it.    In  Woolley  v.  Hatfield  (6),  a  similar 
olgection  was  taken  and  allowed.    The  modus  for  lamb 
and  wool  is  bad,  nothing  being  paid  under  five. 


replied  to  the  evidaice  produced  by  the  plain- 
tiflb»  and  observed,  that  the  doctrine  in  Markham  v. 
Smjfthes  if  carried  to  the  full  extent,  would  tend  to  de- 
stroy the  effect  of  the  statute  Hen*  8,  which  intended 
that  the  grantee  of  abbey  lands  should  hold  them  in  the 
same  manner  as  they  had  previously  been  held  by  die 
abbey. 

Lord  Chibf  Baron. — The  difficulty  which  seems  to  have 
weighed  with  the  late  Lord  Chief  Baron  in  that  case,  was 
tke  medium  of  proof  required  to  shew  that,  at  the  time  of 
kgal  memory,  the  Abbey  held  the  lands.  Now  I  wish  to 
know  whether  the  Chief  Baron  required  that  you  should 
absohitely  shew  it,  or  whether  he  would  presume  it  to  be 
shewn  by  any  other  evidence  during  that  long  period.  I 
hsve  looked  into  Dotmison  v.  EUley  (c),  and  I  find  that  I 
there  expressed  myself,,  that  though  such  had  formerly  been 
the  epinion,  I  was  inclined  to  relax  in  fitvor  of  prescription. 

The  case  stood  over  for  judgment. 

Lord  CfflEP  Baron. — ^The  first  subject  to  which  I  shall     ^ov-  i^M. 
advert,  is  the  exemption  claimed  for  Amcl\ffe  Cote,  one  of 
the  divisions  of  this  extensive  parish.    It  is  claimed  in  the 
iMoal  way,  under  the  stat.  Hen.  8,  for  the  lands  as  parcel 
of  the  possessiona  of  Fountains  Abbey ,  which  was  one  of 

(a)  Bimb.296;  2£agle  &  Y.  25.      2  Price,  171 ;  3  Eagle  &  Y.  830. 
(6)  3  Price,  210;    3  Eagle  &  Y.         (c)  1  M^Cleland  &  Y.  1. 
775.    See  also  Wtdttr  ▼.  Hokuatf 


1^  «As  w  m  i«^  tocM«t«it»^ '  *< 


^  ^^'  .     to'  fiie^  liot  thet«Rjre  awfepftWer  bf  W  g^heM  cliabh«irj{if%y l 

NfimoH'      p7esc»^ti6^il  ^  *  The  iiiiKi^ter^s  fiieeount  of '  the  883 '  Hehi/'^t,^ 

nJSimmmi.    asd^^tegMfit «di^il<ii»^^    of  th^  iMMb  Jitf^,^'  S»>IKM^ 

tbe^|K»8ie8«io^4o0  ihe  kidttti^tery  af  the  Aai^  ^f  itb  dia^di^ 
tiodl^'  Aildi'sdtffll«^4h]e>{Mh^l«vid^fiee^g^ 
€istali|bi)wdy  thM;;nd  tit^e^hhti^  ever  bera  '^ndk«d^feriti^ 

iM^^4n[d^ih^^i^ic(^(^  <M^  >lfi^»itiG»ij^^whidl'  d»rte9^# 

t<i^8ii)^p)^4hi^'d^ft«i^  k  imii«b6  6teWi);  thM'1^ 

hgA  %ildn(k^,^  Ittndlfor^hiB^p^^Mitidti^  Oii^t'&r^Mat^Jl^ 
MM*  V.  £i^/A^(dO  %^9  oiiea.  'Th^  bpkttoft  thare«lll:fbutMl 
1^  Alslkttf^fiohlChi^J^iiM  RtdharcOfi^i  tlMlhiiAetsaS^^ 
dtf  <te  MiMnin^  oniy^whef^  the  latins  auid'^MM&d  ^^AiW» 
CMUrt  tdi^teTd  ti«Mi»  thepojgaedBiM'of  >af'«MMB€eir)^)^^^%^ 
96^  il^iim^  (^le^l  'meniory.  lii  thi^  I  fiiHy  tontvm;^  k< 
8«ldMf/'hb^i'«<rerv  appean,  that  ttKs<  fadt  ean^  be>dir66^' 
pM^tiMi  ItnkiidlAeqiietitlyTes  Uploti'^i^tetHB^oa^t^ndj 
th«  L(M  CSiief  Baron^  in  that  case,  ptudeoAfi^S&d^iaoPA^ 
fine  ifbat^ftteta  sfcoutd  be  suffidient  •  to  fiBstaia  ikm  pw^^ 
siUttptioti.  It  uppearb  to  tde;  thatth^<kiil^in  diki^casA^ 
d^Mliifitalki^lhat  pt^esumptioti;  The  lAb^irstated  ta*b8f«^ 
heen^fe^inded  hi  1 180^  in  the  reign  olNm.  lU^hy  Tktu^ 
tan^  Ai^hbiehop  of  York.  There  is  a  chaartar  of  UUfAartjfi 
Sd|  in  the  9th  year  of  his  reign,  ooncedttig  Mid  ebnfiitaH 
in^Mto'the  Bftonks  lands  in  an  ahnosteiidless'  T^tfety  ef> 
placet';  lamong  others^  Atncliffe^  and  Amdiffe  CMt*  Hisw* 
^hJEiii  We  have  such  autfientic  evidencei  that  teti  yeiM'OU^ 
ly  After  the  Itioinmencement  of  legal  laemotyylbemdnk^ 
wchre 'in  possession  of  these  places,  it  is  nio  tiiljust'^d^> 
linreafi^onable  presumption,  that  they  were  in  posseefeiottl^ 
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pvior  to  that  oni|  vhen  tbat  supposition  i»  neoewary^  tp  jscei.  Ok  ii»fif.\ 
jyaitify  ^nd  legalize  the  usage  that  appears  to  have  pre-  1826.  ^ 
Tailed,  unifpiinly  in  after  times.  It  was  said,  that  this  in-;  no&toit 
stimi^ept  cpntvadicta  that  hypothesis,  because  it  imports, 
4l|Ltitb«9(f  W69e  grants  made  in  the  10th  year  of  JSu^Aanf  r 
xi^i|pVfy3d}OTi^iwting  at  thfit  pi^  If  the  instnunent. 
4^ ,  jmqpprt  Bo^it  would  be  &  strong. .  argument  in  &vour  of 
tb0  pfe|Dtifi»  But  I  think  it  does  not  import  a  new  grant. 
bfrShf^^p^QOi  but  is  pn\y|k  congelation  of  what  they  bet 
{(Sfe.jfivmfi^*.  The  wti^meut  it^oUj .  upon .  the  &ce  ip|^ 
i|ij/l#o]r4«ie^^ce  j^hatthis  wasiMs  true  9l\iect.  ,1*  begins. 
lOuf^Ty^^^^iBTiA  Qon&npms  to  tbepi  the  abW  A!toe^»^ 
4^  Itbf  lit^c^i  in^hich  it  ia  situated*  founded  by  TWfn 
AiVw>£i>rpie;i;ly  ^Ainhhishop  ,of  ForA:..  It,  iirould  be.aTion 
lfil9Ki09Ri9ct¥r0j  ihaf;  this  charter j, nearly  seventy  yefM:». 
i^^fint^dSr  cpoferred  upon  them  for  the  first  time  the  Mt9» 
qfitf^  »ynk  i^ljb^,.  BesideB  this^  the:  ye^ry.  saioe  vforda.. 
QC0opi)^iauH»wd  confirmation  are  a|>pUed  to  either  pie- 
ilfse^)^.  ^rbi^  th^il!^  title  is  described  as  derived  from 
ofSk^^'pi^Tmn^i  asifisom  Roger  de  Mowbray  ^  andin  wothw. 
]}isaag}et,$itMiexte9ded  to  whatever  they  heldi  **^vel  donor^ 
|J9f9«  pgl  pt(n4Ui^ne  vel  aliqua  aliajustu  aiquimUonef'  and 
Bwqr  persQUS'  are  named  as  donors.  It  appears  to  me») 
4ial.:tlie  JnatniBieiit  bears  no  internal  evidencp  of  its  con- 
tMong  any  new  gift  firom  the  Qionarch  whose  act  it  is,  but 
Aat  ito  whole  tenor  denotes  it  to  be  one  of  those  charters 
Iff  which,  in  that  rude  and  barbarous  agCi  when  law  and 
jufllioe  had  ao  little  influence,  men  of  all  descriptions,  ee«: 
dewBtical  as  well  as  civil,  sought  to  strengthen  their  titles 
sod  'iecitfe  their  possessions,  by  the  respect  which  migl^t 
b^  paid  to  the  authority  of  sovereign  power.  The  next 
^ojTument  produced^  is  what  is  called  the  composition :  the 
dAte  (and  aubject  bestow  great  importance  upon  it.  It  re- 
fim  ta,li!30.and  1314,  and  relates  to  the  yeiy  question 
now  under  discussion.  It  is  contended,  that  this  docu- 
ment proves  AmeUffe  CoiCf .  at  that  time « to  have  render- 
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S9ch.Ck.imBi,  ed  tkb^s  ta the  tector.  As  I  read  and  understand  it*  it 
^^^  disproves  that  fact.  The  arrangement  in  IS30,  acquits 
Uie  whole  possessions  of  the  monastery  of  tithes,  not  as 
a  concession^  but  upon  the  footing  ef  a  chdm  of  rights 
The  SOi»  is  paid  for  peace.  When  the  controverisy  was 
renewed,  previously  to  1314,  for  some  cause  now  insctntaf- 
Ue,  they  did  not  maintain  their  exemption  to  the  whole 
extent,  but  still,  as  ft  seems  to  me,  they  retained  it  as  to 
AmcUffe  Cote.  The  lands  which  are  within  the  excep- 
tion, are  the  tilled  lands  between  the  town  of  Amcliffe^ 
B^di  AmcUffe  Cote,  excluding,  according  to  all  reasonable 
eonstmction,  AmcUffe  Cote  itsdtf.  I  conceive,  therefore, 
this  docundent  to  prove,  that  AmcUffe  Cote  had  not,  at 
that  time,  rendered  tithes,  and  was  not,  in  the  undei^tand- 
itig  of  the  rector,  to  render  any  in  future.  I  find  myself 
forced  to  Consider  this  document  as  affording  very  strong 
evidence,  in  support  of  the  exemption  now  claimed  for 
this  division  of  the  parish. 

A  long  interval  elapses,  before  the  period  of  the  next 
documentary  evidence.  These  are  three  terriers,  the 
olie  of  1777,  the  next  of  1781,  and  the  last  of  1786, 
all,  certainly,  cotttparatively  of  a  modem  date.  Tlv?  entry 
in  the  terriers,  unsupported  as  it  nearly  is  by  auy  other 
saaterial  testimony,  would  not  be  of  great  avail,  were  it 
not  that,  in  every  instance,  the  signature  of  a  Robert 
foster,  is  to  the  terrier.  It  has  been  said,  that  this  is 
a  mistake,  but  I  cannot  receive  any  such  suggestion,  uii* 
less  it  were  distinctly  expluned  by  evidence  in  what  the 
mistake  consisted.  It  has  been  suggested  indeed,  that 
the  2s.  8d.  mentioned  in  these  terriers,  is  in  fact  a  propoi^ 
tion  of  the  20s.  payable  to  the  rector  by  the  arrangement 
of  1S30,  confirmed  by  that  of  1314.  I  find  no  legal  evi* 
dence  of  the  suggestion,  and  I  must  consider,  therefore, 
these  diree  terriers,  with  the  signature  to  diem  of  Foster, 
who  appears  to  have  been  a  proprietor  of  land  in  Am^ 
cUffe  Cote,  as  evidence,  opposed  to  the  evidence  on  the 


ifi€iaA«LMA^  Ttnut  r'  gMo.  iy.  ^ 

j^rf  of  tb^  d^fendtotd,  t«ftidihg  to  prov6  thil€  nothing  WM  AttriK.ei:*MJI^; 

paid  fiyr  ArHcKffe  Cote.    Ariiodiid  is  not  conBiBtetit  with 

a  defence  in  fkm  deemurttdo*    I  have  examined  the  old 

titbe  book^^  as  vateAilly  as  I  have  been  able.    They  are     h^m^^M; 

^1^  ffl'k^t  i»  to  this  subject,  and  the  entries  are  so  ieWj 

ilb'hMi^tbH^,  and  evett,  occasionally,  bo  inoonsidtefit,  that  m 

fdiiihce  can  be  plac^  upon  them.    iThey  begin  ea^ly  in  the 

tiut  centnry,  and  seem  to  have  been  kept  by  the  les^c^  tif 

tb^  thbeiB.    The  natoe  of  Poster  occasionally  appe^M 

tfiifere,  i&id  a  ilmall  suih  is  stated  as  received,  but  fbr  what 

si^dm  appears.    In  only  one  ihi^tance,  the  y^  1^65,  he 

stieiiis  to'have  paid  is.  Sd.  fbr  ^omefnodui,  biit  inliefti  of 

^Irliat  is  not  exprleafsed.    Ther^  are,  ih  soihe  few  instancetir, 

Mbtll  suins,  which  appeaih  to  have  been  received  in  the  nism^ 

l^'mbduses,  as  for  the  Cote,-  but  they  afe  so  very  few  ftl 

tttnKiber,  considering  Wh&t  a  Icttigth  of  tikne  these  bdbks 

covtt  (they  extend  nearly  over  the  whole  of  the  last  centii- 

ry),  it  is  so  uncertain  fbr  what  the  piEtyifyent  WM  received, 

imd  they  are  altogether  so  dark  and  obscure,  that  I  consider 

tfiem  ad  affording  no  evidence  worth  attention.    If  akiy 

payments  had  beeh  regularly  made  to  the  lessees  of  the 

tithes  during  the  peribd  to  which  these  books  r^fer,  it 

wbuld  havis  appeared  in  diem  hi  a  very  difi^ent  shape; 

and  it  must  hate  been  known  to  some  of  the  persons  whfo 

have  given  j^arol  evidence.    I  put  theiM,  therefbre,  vet<y 

"IMch  out  of  the  case.   It  comes,  thierefore,  t6  this  point :— ■ 

The  fbuhdatioh  of  a  non  decimando  as  to  AtncUffe  CoteiR 

strongly  laid  in  the  deed  which  is  called  a  deed  of  eompA^ 

rition.    It  is  sttongly  supported  by  parol  testfanony  of  Ht- 

hig  riieinory,  and  carried  a  great  way  back  by  means  of  t^ 

imtatiovi.    It  is  met  by  nothing  material  but  these  thv^ 

tfetriers  of  1777, 1781,  and  1786,  which  mention  a  modus 

tf  St.  Sd.  as  payable  for  AmcRffe  Coie%    Tiie  time  is  so 

receiit,  that  if  a^  such  payment  h)ftd  beat  actuafly  made, 

it  HrOiOd  eeeih  ttiat  it  migtit  have  been  proved.    I  diiink, 
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^^^-        laDdbrAmcajbGote.  ItwmbefortheplMntifftooonsidfii, 
wliedier  he  will-  desire  an  issue  upon  >the  point. 

•  Tfenexttpoint  in  debate,  toiirhidi  I  shall  refiaiv  and  wbkfli 
I  e^eet  because  of  its  eonnexion  with  the  last^.toitchesvthe 
partly  exeaipttonAldbaed  for  certain  lands  in  Xfi^oiiy  indie 
actual  oodupati(>n  of  the'owmers,  as  having  bdonged  to^he 
Mdnks  ait  thetilne^f  thedissolution;  they  being ef^the  CSsieb- 
if  m  oideiDi  tone  of  tlu>se  usiiaH  j  daUed  the  prtvileged  ordfiEiL 
-rirl  do  not  understand  feoi  exeni|iti(m  daimed  upon  die  foob- 
ing  of  the  lands  having  belonged  to  asnonastery  of  a  priirill^ 
ed  «rder^  to  sest  upon  prescriptien.  The  owner  must  shew^ 
to  the  satis^otionof  tbeCourty  doiat  theuMxlasteDry  wfasseistii 
fifths  lands  before  ihe  eouneil  oiLaiefm^  heU^^as  itisiaikid^ 
nithed?thof/J<Mka^i4heyear  121&J  DeskouU/^IsaSshMir 
that' die  nidhastBr^ivss  seised  oft&eSk  at  .die  disaohitiail 
The^first  !seemsiall  dmt  is  necessai7/tO')a{r«)l8gal'^£nilMle^ 
tibhfor  the  exeiiq>tion;  the  last  is  essential  to^co^er^u^ 
.en  die  land-iown^sthe  benefit  of  the  aet  of  the^llifisiivi^ 
^withoatwhioh. the  exemption  would  h8ve*elBpiBQd.^^iiEvii- 
denee-of  nott-paymdit,  which  is  esseiktiaitiibn c^ik^JO%<pv^ 
scriptieHy  is  net  essendsi  in  this  caaevmdekivit  islyotddTa^ 
pearihatijthe  lands  had  been  oocuiiiedtb^il^owiiers.t^lC 
in  attch>oiOTitTistanresy  tithes  had  been^Eendered^iiti  would 
lduraitbnded:'Btnongtf 'to  disoemitenanee  Aot  iinsHspty 
.daf|aed.H4-j^o  > Evidence  is; produo^d  tOAshew  'ibhat'^dle 
landA<in'*iqYitetion>Wtoe  in  the  raanuranoefaf  »dib»owa8K»; 
.on'  thef 6owSracy ,  ^so  far  as  iKtlial  menxn^f  idurri^  it^  •  thsoe 
is  evideHioe!«to'  shew  idiat  they,  havd  not  beent  so:till<YeBf 
latUy^  wheni  die- tithes  were  withheld.  •  Theol^LimtoN^D- 
emptionmufit  therefore  rest  on  the  evidence  of  the'  tide^ 
andlur  therehasbeen  no  usage  tending  to  support  diat  dtibn^ 
it  appclsrs  just  to  require  more  distinct  aiidsatisfiU:lory.pnoef 
(rfthait  title>thaniod]0Pwise  ndght  iiave  been  necessaryw-^  *^ 
^^»  I^bave^'SBidi  that  .the ^tide  de^iiends' fitst  u)poD  the:au^ 


iiaglKI7  hftvitig  bad  ikte  hnda  belbtfeftbe^xjoHricilof  liolb-  JbuskOLim^ 
fok^Bod^  aeoGodlji  upoh  tbeir  bavitig  th^m  at  th^time        1^^* 
of  the  dissolution.    Upoa'tiie  first  of  dieselfwcts^  ikb  efn- 
tledoC'SKDifl^ deaifyiwHhi  the  .drfdndantBi'n/JQhenbhfeikrter 
mt^Ritktnrd  Iv  'ih  die' ^imr'llfiSiireeites^  ismang^i»^^ 

'dtrnf^ibtn^^iLhiimdiUei^  ".'Tfaeoniodeita  ^evidenc^ileaileaiiio 
dMbd  diM  theirftok'offi<^lt(mb8Mp^(i>fijdU^^^ 
JbUttmdmle.\^  So  ifarilhetlbfoT^l  thiid^  thbdfifendatats  hsfl^ 
dobfe  vAiatrviriqiiireid  o€ttlb(em,"»  Tbky^^a^iikot^fMnkckaa^ 

Mud^  inrd*  irith'ctMldideiadble^faixnpv  foi^  Mtisfkctotydvi- 
Bnioe/'tkHt'tfae  fanda  nolriii^qiiestiob}  tiie'pro^erty  of  th^ 

^tfiiifafV>iMrelhe*^pc9ty}of  the  monastei^yatiifae'tniie  «f 
AaJdimilhiHiti,  "andi  I  liliv6>  not-  fiiond  it.^ »:  There  iareiio 
■hMirhti i/':9iicoxx0i»  used  as  ^ridetioe  ih'liie 'Oausev  ^^db 
^eTafay>infbhiiation  upoil-tiiiv'part  of  (the/Bublfacti  •'  The 
ffiBJtiMdAifBiiiade  mit  tok^eiJtsDttoBbrEkkaraG^etbam, 
»  tfie  Aidt  idocmnehtlBroai  !^ich  >  anylthingl  .is  aodght 
4D'|i^'^jcottectedidD:the'Pokit4  The  ieffect/of  the  stateiaeiit 
%•  dttit  i^articdair  38,  that  all  the  {daces  pajRticularljF  speoif 
fed  ware  parcel  of  the  manor  aS  iMUmi  and^.  beaidei^ 
fbheae  pbudsSf  it  was  the  Intentionto grant  the manotitseli^ 
tagetiiCT  wkh  eertain  appurtenances  oooim^  tifithin>  the 
deBcription ^Litton  ppoper,,  part  of  which  wals in thepobv 
jnuKm^of  free  tenants,  as^hejr  aie  called^  and  partofiten*- 
antsi  at  w3L  <  The  grant  itself  shews .  ihore  distinctly  ^.irhat 
waa  ikieant  by  this.  The  result  of  this  \if  that  tlieiNi  ^ipere 
m  UtUm  propei^y  held  of  the  manor,  various  lands»  atlthat 
tiiiie?  bdd'by  certain  individuals  and  thdhr  heirs  :Jiained 
liidla  gviait,  who  rendered  forthemamaU^bunisiasfeerftnn 
iMte.  ':  >There  were  other  lands  and  -tenements  in  dbe  pos«> 
sesstcmef  ttsumts  at  wiH.  What.pDoportionithesis  two  dlsr 
aaripriiiiisosfJands»  bore  .tQ>eaoh  .other,  w«  hateno  laefOfife  of 
ascertaining:  there  is  nothing  in  either  of  these  docu- 
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Ckte^.  ments,  the  only  doeimientB  produced^  which  give  any  lopsl 
,  ^^^*  ^     description,  by  which  the  one  can  be  distinguished  froQi 
NoETim       the  other.     So  the  matt^  stands  upon  the  documents- of 
Huaunoi.      ^^  period.    The  abstracts  of  the  defendants*  title,  which 
have  been  put  into  my  hands,  have  thrown  no  light  upQ9 
the  subject  which  I  have  been  endeavouring  to  examine. 
There  i^  no  reference  whatever  in  them  to  a  title  derivjcd 
under  the  monastery.     It  is  not,  indeed,  likely  that  any  I07 
cal  description  should  c<mnect  them  together  with  th^ 
grant  to  Sir  Richard  Greshamf  because  in  that  convey^ 
ance  itself,  there  is  no  local  description  applying  to  the 
premises  in  Litton  proper  beyond  that  of  their  being  witkr 
in  that  district.    They  are  described  by  the  names  of  the 
tenants,  who  were  at  that  time  in  possession  as  tenants  1^ 
will^  and  by  no  other  defscription.    The  case  therefprp 
stands  thus  before  me.    It  is  *  required  of  the  defendants 
to  shew  that  the  lands  now  in  their  own  m^urance  wer^ 
at  the  time  of  the  dissolution,  the  property  of  this  Cister^ 
iian  abbey^    All  that  is  discovered  from  the  documppt^ 
of  the  time  is,  that  the  abbey  had  lands  in  lAitoni  but 
what,  or  where,  we  do  not  know;  and  the  same  documei^ts 
shew  that  there  were  lands  in  lAtUm  of  undefined  extent, 
which  had  probably,  in  former  times,  belonged  to  thegBU 
but  which  did  not  belong  to  them  at  that  tim^,  having 
been  granted  in  fee  farm.     Wie  are  equally  igpox^xA  wJb^^ 
these  lands  were.     Nothing  in  this  cause  throws  any  fis^r; 
ther  light  upon  this  question.    I  have  no  right,  therejGorej 
to  say,  the  defendants  have  made  out  their  case  in  thif 
part  of  the  cause. — It  is  a  misfortune  to  the  defendantf^. 
that  they  have  no  usage  to  aid  them  in  this  difficuUyf  Th(S. 
subsequent  usage,  when  we  can  resort  to  it,  has  a  ^lightjf , 
power  in  construii^  these  antient  instrunfients.    Jt  (rfWm 
j^ves  clearness  to  what  is^  obscure,  ascertains  what,  if: 
.equivocal,  and  affords. a  precise  and  definite  apfdk^ti^tp 
loose  and  general  deacriptiqiis.    With  the  i^d  of  usa^Sj,  u|i 
cases  of  prescription,,^  title  is  oAen  held  to  be  spfpcjeate 
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supported  by  very  loose  pbrases  in  fUdcien^ instruments.  B91A.Ch.htB9> 
Here,  unfortunately  for  the  defendantSB,  they  have  not  that      ^2^^1Lj 
•id.    I  cannot,  as  it  is,  make  it  out ;  and  I  think  my^dif      Noaxon 
bound,  before  I  allow  any  exemption,  to  enable  the  plain-     hamc'ojtow 
tiff  to  know,  with  reasonable  precision,  what  it  covers. 

The  subject  to  wlrieh  I  shall  next  advert,  is  the  hay- 
tithe  for  Afndiffe,  excluding  the  Cote.  It  is  alleged,  that 
a  modus  of  ISs.  4cf.  is  payable  for  it.  In  the  year  1766, 
an  indoiure  took  place  in  that  district,  and,  by  a  provision 
in  the  act,  where  any  occupiers  of  old  inclosures  were  en- 
tUed  to  an  allotment,  the  commissioners  had  authority 
la  subtraet  so  much  land  from  their  respective  allotments, 
and  combinnxg  them  together,  to  award  them  to  the  tithe- 
owner,  in  satisfaction  of  the  tithes  of  these  old  inclosures. 
It  appears  to  me,  to  be  agreed  that  this  was  done,  and 
that  most  of  the  owners  of  the  old  inclosures,  being  entih 
tied  to  allotments,  a  pari  of  what  they  were  so  entitled  to 
was  he'c  out  accordingly,  and  their  lands  discharged  from 
dl  tidies,  whether  modus  or  in  kind,  except  the  modus  of 
I8sm  ^d.  for  tithe  hay,  which,  in  supposed  pursuance  of  the 
aet  of  parliament,  the  award  expressly  reserves.  The  ef- 
fect was  to  discharge  the  wlude  district,  except  the  closes 
called  JathFUM  and  Fish  Closer  which  seem,  at  that  time, 
to  have  been  owned  by  persons  not  entitled  to  any  allot- 
ment, and  who,  therefore,  could  not  contribute  any  recom- 
pense lor  the  extinction  of  their  tithes.  The  question  is 
as  to  these  two  closes,  and  that  question  is  confined  to 
die  tithe  of  hay,  and  to  this  modus.  The  defendant  Mei^ 
ea^f  who  is  in  possession  of  these  two  doses,  does  not 
iMBSt  upon  any  other  exemption  as  to  them.  The  evi- 
draice  in  support  of  this  modus,  are  the  terriers  of  1777, 
1781,  and  1786,  the  only  terriers  produced,  which  state 
in  ekpress  terms :  '*  The  hay-tithe  is  a  modus  of  thirteen 
MUSiDgB  mod  four-pence,  payable  yearly,  by  the  said  town- 
^tAp  id  AmcUffe.^'  Most  of  ihe  old  books  produced  eon- 
tah'diis' entry:  '^  AmeUffe  hay-tithe,  18t.  M"    It  has 
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£m*.C!I.i»^  been  alleged,  that  the  same  bodes  contun  some  cMtraty 
.    ^     .     evidence,  but  I  have  not  been  able  to  discover  to  what  eo- 
NoRtoM       tries  that  assertion  points.    The  award  recognisiiig  thb 
HAMMomi.      modus,  affords  no  inconsiderable  testimony  in  support  of 
it.    It  is  a  reservationexpressly  in&vour  of  theiectoiBi, 
or  vicar,  to  which  they  were  parties,  and  of  which  thegp 
have  had  the  advantage,  as  appears  by  aome  parol  tw* 
timony.    The  evidence  of  a  modus  is  opppaed  in  Mgi»» 
ment  by  an  observation  on  the  document^  which  I  haw 
already  had  occasion  to  mention,  and  whidh  is  called  iik0 
composition.    It  has  been  very  ingenio^sly  conteiidedt  Ibf 
the  plaintiff,  that  this  document  shews  tboi  aotliia  fit 
commutation  to  have  had  no  existence  at  a  tuna  after  th# 
time  of  memory.    The  first  arnu^giepuent,  made.,  no  4ai9bi 
after  time  of  memory^  would /»ti»cf/acJ^imppn.|0ijl4MI 
tithes  were  to  be  paid  of  the  things  and  possessigna  wj^jfljlk 
the  monastery  had  in  the  parish  otArndffte.    Th^  s#qw>d» 
in  1S14,  shews,  that  certain  lands  were  to  randier  tUhpai 
The  answer  to  the  observation,  which  eairnea  me  lothti^ 
is  the  equivocal  meaning  of  the  word  tithes.    It  U^  alasoiti 
every  day*s  experience,  that  this  word,  in  thape.  aBci|ipi^.i»r 
struments,  when  the  context  does  not  speoifioa^i]Mriptfl|tt 
the  distinction  between  tithes  in  kind»  and  n  nmwnHitVui 
for  diem,  may  mean  either  the  one  or  th«  lOthiTf  m4' 
shall  mean  either  the  one  or  the  other,  as  ib|B:W)imffPf)lii? 
usage  explains  it.  Whatever  eflfectt  thereforei  faiq^  b^PfPW: 
to  that  instrument,  I  do  not  think  that  the  use>of  4#.iW9C^' 
in  tiiat  document,  ought  to  be  considered  af  ^llilMWM)f^4Mk 
tiiis  mon^  payment  was  not  then  made.   If  it  .wfp  ttlilflnij : 
to  tithes  in  kind,  tjbe  modus  would  atiU  l^^ve  l^Wf^ff^MMlk^ 
These  two  closes,  th^efore,  are  entitled  to  the  prmliTifiiinpirf  - 
this  modus.   The  modus  ther^fcvr^,  hut  419 .  *tt**t<  fn  tyi^ifcj 
payable  for  hay,  m  the  flitfrirtqf  1rmlifffifif]^r\\^JIj^fjf^l^ 
The  next  subject  to  which  I. shall  T*'*nTlMfy\fAhth$A 
lAtton  hay-modus.    There  is  aH  the  vn^j^nm.  i$tAitmur> 
ther  more  for  this  modus,  thafi  (here  «ia%fQr.|iif  4tfidfap|ii 
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iHiVeipm  W'ArHmffe:   Th^  same  teniera  spe^'oHt "iSa^  g^  ci inE,, 
meOft'  -'The  «ndeift  books  prove  it ;  and,  ti  addittoii;  it       1526^ 
iMMf  bcNMhMgnkrly  received  f^om  1717  dowii  to  the  latest  df      Nortoii 
AeitfhOitaiiiUitattte  Entries  of  this  tnodtis  fixtLittanhiy-'    Hammond. 
tUkie^ '  IM^clteitiinony  is  sitdsfactory  as  fd  t£ji  mokusJ 
Tbb^dMiifatiionia  opposition' tb  auj  such 'inodus' Whlcfi 
wttfaaidHatb^fesi'^ase',  hi  aboiiiacleift  this ;  Iiiiean  the  bti- ' 
seWtMofr  oil  the  ahcfent  iftifttiitticto,  i^ro^eif^  'call^  th^ ' 
dmtyicdMpetfition;'  Hit^ohseri^idiiitr  ih  troth  less  strong ' 
itf^rdHifetUuiidliieUif.  i^t  itriy rat^,  it  ireceiv^s  the  same"  | 

iflmtm  tt/^hetit^'  it^  cbi4lifi^i'ki'Mi^'if^<m'mtsii ' 

idiuMiiitaMdd*' 

eilttMM-^MdkW^^EfiisV'^  tliA  '^oP'^^^Htiiiifijrf  ^Ifi/oiip  ' 
s«ii«MHftiy«MJiy-««^ikJi8M;'>ri^  ' 

lttll^lW<IMU*^>«>  tto<<A^^i^i4^f £mk^Bi>k'''  '^fi'g' ' 

i4a«iy  tifaii^  «)irw<feftitfel^  '!Ag'^hfe''tgtffe;'Stfa  tl^'' 
jiihinumwi^tMh  ^  tekoif  if  iim»»;  ^c(  <thtit'a£6%" 

tlM4Hiir«  vkll^VKtiSdtf  Mt^e^ihese'aymas^aM 

riiir^niiMi'tiMfrrrYfiiiTnii  ri%iii:'nriTi(^h'  1^       a^' 

ilHiiNflllWWiliUl\'>i%tift!bitd  iile;'tH8Sf'l4^t'SaBpfy([e^ 

VOL.1.  I 
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Exch.  chM  Eq.  ed  as  it  is  than  contradicted  by  the  more  ancient  evidence; 

^1826^     The  fact  is,  that  the  modus  has  been  paid  by  the  occupi- 
NoRTON       ers  of  ii/^on  proper;  and  it  is  but  a  poor  answer  to  this 

Hammond,  fact  to  say,  that  it  was  done  for  convenience.  This  usage 
puts  a  construction  upon  the  general  terms  used  in  the 
terriers  and  the  old  books.  It  is  no  small  support  to  this 
view  of  the  subject,  that  all  the  other  districts^  thougl^ 
they  may  be  legally  within  Litton^  and  may  be  parcel  of 
the  manor  of  Litton^  are  yet  known  in  common  parlance 
by  other  names.  They  were  conveyed  in  the  reign  of 
Hen.  8,  by  their  own  separate  names.  It  would^  as  it 
seems  to  me,  be  contrary  to  all  reason,  to  make  the  legal 
relation  between  these  separate  divisions  and  lAiian  con- 
trol the  whole  natural  meaning  of  the  evidence,  respecting 
the  modus,  it  being  distinctly  admitted  that,  for  many 
years^  the  modus  has  been  paid  by  the  occupiers  of  Litton 
proper  only,  and  there  being  no  evidence  whatever,  that, 
at  an  earlier  period,  the  occupiers  in  the  other  divisions 
contributed.  I  allow,  therefore^  this  modus  as  to  Litton 
proper,  but  disallow  it  as  to  all  the  other  divisions.  I 
think  that,  under  the  circumstances,  the  modus  being  too 
largely  pleaded,  would  not  be  a  just  reason  for  not  giving 
them  the  benefit  of  it,  in  its  more  limited  sense.  The 
plaintiff  cannot  be  misled  as  to  the  evidence. 

The  next  subject  is  the  KirhgiU  hay-modus.  It  is  admit- 
ted on  the  part  of  the  defendants,  that  they  have  not  stated 
the  amount  of  the  rent  accurately.  They  call  it  6/.  Qs.  OyL 
They  now  say,  it  should  have  been  IL  9s.  This  last  sum 
was  the  amount  of  the  old  rent  Two  of  the  &rms  bftv- 
ing  come  into  the  hands  of  the  lord,  so  much  of  the.ren^ 
has  ceased  to  be  paid.  I  will  not  consider  this  inaccura-; 
cy  as  prejudicing  the  defendants  in  their  plea«  It  is  how- 
ever an  illustration  of  the  objection  to  this  species  of  mo-, 
dus,  since  the  6cf.  in  the  pound  on  the  reduced  sum  of 
6/.  9#.  (Ad.  appears  to  be  the  amount  of  the  modus,  which, 
has  of  late.years  been  actually  paid ;  and  the  parson,  by. 
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the  extinction  of  part  of  the  rent,  lost  part  of  the  modus.  Exch.  Ch,  inEq, 
The  question  is,  whether  this,  as  it  is  pleaded,  is  not  a      ,  1826.  ^ 
shifting  modus,  and  therefore  bad  ?  It  seems  to  me  to  be       Norton 
so*     I  am  far  from  saying,  that  it  is  exactly  like  any  of  the      Hammond. 
eases  which  have  occurred ;  but  it  is  within  their  principle. 
Because  the  modus,  as  it  is  laid,  must,  or  at  least  may  be, 
perpetually  shifting,  so  that  the  clergyman  can  never  know 
by  whom  it  is  to  be  paid,  nor  what  amount  any  one  of  the 
tenants  is  to  pay.    According  to  the  constitution  of  the  mo- 
dus, the  amount  of  the  payment  by  each  individual  is  of 
ri^t  to  depend  on  an  agreement  made  between  other  par- 
tiesy  of  which  no  notice  need  be  given  to  him,  and  which 
he  has  no  visible  means  of  ascertaining. 

One  of  the  cases  cited  somewhat  approaches  to  the  pre- 
sent.    It  ia  that  o(  Wolleyy.Had/ield(ja),    There,  a  sum 
of  2/.  8i.  ld,f  payable  for  a  township,  each  of  the  occupi- 
ers contributing  his  proportion,  was  held  bad,  because  it 
did  not  appear  what  those  proportions  were.     So  in  this 
case  6d.  in  the  pound  on  7/.  9s,  is  to  be  paid,  each  oc- 
cupier contributing  his  proportion.     It  is  said,  that  the 
proportions  are  regulated  by  the  proportions  of  the  rent 
which  they  pay  to  the  lord ;  but  that  is  uncertain,  because 
it  varies  as  the  farms  are  changed,  and  lands  are  taken  from 
one  and  laid  to  another;  and  the  proportions  to  be  paid  to 
the  incumbent  depend  on  the  contract  to  be  made  between 
the  lord  and  the  several  parties  concerned  in  the  alloca- 
tion, over  which  the  clergyman  has  no  control^  and  of  which 
he  has  not  necessarily  any  notice. — It  would  have  been  a 
different  question  if,  as  in  the  other  moduses  which  I  have 
abeady  examined,  all  the  occupiers  had  been  liable  to  a 
speeific  sum,  though  that  siun  had  been  calculated  at  6d  in 
the  pound,  on  the  total  of  the  lord's  rent.     I  think  this  is 
8  bad  modus  within  the  principle  of  those  cases  which  have 
been  cited.     There  remain  two  other  hay-moduses,  Gs.  8rf. 

(a)  3  Price,  210;  3  Eagle  &Y.  7T5. 
12 
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Exch.  CL  inEq,  for  Haujcswick,  and  4vs.  8rf.  for  Old  Coates.    I  ambf  opin- 
V  ■  .  ^    '  /      ion  that  they  are  clearly  established.     It  seems  unneces- 
NoRTON       sary  to  enter  into  more  detail.     I  find  in  my  notes  that  they 
Hammond.;    were  hardly  disputed. 

I  am  of  opinion  with  the  defendants  as  to  all  those 
which  are  called  the  parochial  moduses,  e^j^cept  where 
nothing  is  paid  under  five,  I  do  not  see  how  these  last 
can  be  supported ;  as  to  the  arrangement  for  six  and  up- 
wardsy  the  irregularities  balance  each  other ;  but  where 
nothing  is  paid  under  five,  it  seems  a  pure  non  deciman" 
do,  without  compensation  to  the  incumbent.  Where 
liiiispaid,  there  is  no  such  objection;  and  such  a  mode 
of  tithing  has  been  sustained.  I  am  of  opinion,  that  the 
milk  modus  is  good :  the  mode  of  tithing  for  calres  and 
foals  is  good;  that  for  lambs  is  bad/  and  m  like  tdaniier 
that  for  fleeces,  and,  for  the  same  reason,  that  for  geese. 
I  can  see  no  objection  to  the  garth^or  garden-penny,  nor  to 
the  4d.  for  eggs  and  young  poultry.  It  will  be  understood 
by  the  plaintifi*,  that,  if  he  is  dissatisfied  with  atiy'  of  the 
opinions  I  have  stated,  it  is  in  his  option  to  bare  isrsues. 
Where  I  am  against  him,  the  only  qonsequence  'id^  tliet  I 
refuse  the  account.  Upon  the  points  on  winch- 1  ittn  for 
him^  I  have  not  sufficient  doubt  to  ofier  an  imae  to  the  oc- 
cupiers. There  is,  howfeveir,  cme  p<Mnt  in  which,  if  die 
practice  of  the  Court  in  matter  of  tithes  as  against  a  rector 
permitted  a  reference  to  the  master,  the  defendants  would, 
I  conjecture,  probably  supply  what  seems  defective  in  the 
case  as  it  stands  upon  this  record.  I  allude  to  ihb  &tt, 
that  the  new  inclosures  now  in  fiieir  own  mamnunce,  were 
parcel  of  the  possessions  of  the  monaistery  at  the  dissolu- 
tion, and  the  metes  and  bounds  of  those  inclosures.  How- 
ever, I  conceive,  that  the  established  practice,  favourable  to 
ecclesiastical  plainti£&,  requires  that  I  should  act  upon  the 
case  as  it  now  stands  upon  the  record. 
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1826. 


BEFORE  THE  LORD  CHIEF  BARON. 


Thomas  Wisbmai^  aond  John  Benley,  Plaintiffs;   John 

Westlawd,  John  Fisher,  Jeremiah   Benson,    and         2i*<. 
MARYhis  wife,  PETftR  DAvis,  and  George  Stanbridge, 
.  Defendtats. 

OY  indenture  of  demise,  by  way  of  mortgage,  dated  2d  Mortgage  by 

Mf^Uv  IS  18,  Philip^  Emmay  and  Mary  Dodsworth  de-  of  yean.    The 

Ii4se4  to  TChonkos  Thompson,  his  executors^  administrators,  nJ^'J^J^^Ae 

and  asfi^gQSi  certain  Weditaments  and  premises  at  Kirk  mortgagee  the 

•n  t  r^»  purchase  deed» 

£/ia,  near  Kingston  upon  Hull,  for  a  term  of  2000  years,  conveying  the 
subject  tQ^Tpdemption  on  payment  of  500/.  and  interest.       ^t^[^^  tut 
PhUipif  EmrnQf  and  Mary  Dodsworiht  were  entitled  to  ^*^P*  *J  ^^^* 

*^  ^  ^  •^  and  subsequent* 

the  property  comprised  in  the  mortgage  as  tenants  in  lydepositoit 
CQimnon  in  fee.   In  July^  1318,  Mary  Dodsworth  married  person  as  a  i 


secu- 


tl|^  defendant  Jeremiah  Benson.  In  1819,  the  defendant  "^^^^  *ei^„^ 
fitfii«m*purcliased  of  Philip  and  Emma  Dodsworth  their  to  Uie  mortgagor 

and  the  mort- 

reapectiye  ^tKvo-third  parts  or  shares  of  the  property,  sub-  gage  were  eze- 
jeet,Aolthe. mortgage  to  Thompson,  and  by  indentures  of  ^^y  of^ach'^  ^ 
lease:  ud  release  dated  24th  and  25th  March,  1819,  the  fl^'  «nd  w«re 

'  both  registered 

tiro-ihi|}d  parts  or  shares  of  Philip  and  Emma  Dodsworth  onthesameday; 

the  deposit  tf  as 

«f  re  conveyed  by  them,  subject  to  the  mortgage  to  Thomp-  not  made  for  a 
Mi»  to  the!  defendant  Stanbrie^e,  in  trust  for  Benson.  S^^et^iLds; 
TkefiejdadU  jivese  rwisteved  ait  Beverley  shortly  after  the  ^^^  n»  ^^^^  by 

^  ^  "^  "^  the  subsequent 

(^(^piltiim 'ihel^of*     .  .      •         •       '  incumbrancer  of 

,.  By  indeDtuire,  dated  26th  March,  1819,  Benson  ap-  ingprovedrand 
poii^ eitd demisedthe  twto-thifd  parts  conveyed  by  the  hu^nsweJlV^ 
liyitMieotiionedl  indentoree  to'  the  plaintiff  Wiseman,  for  ^a*  ^^id,  that 

-  ^  ,/>rv*>  .1  i-       ^  If  b*  ^^  entitled 

l^€iilM90^)9f!lOOp  yeart^'^th  a  proviso  ft)r  redemption  on  to  the  benefit 

,  '     I         It  .       r     .  of  the  deposit, 

m  h^M  ^Ali^  'mott^k^ :  Wd'wai  wk  bound  to  dellter  up  to  him  the  conveyance. 

The  registry  of  a  deed  is  npt^  of  i^el^  ootloe  as^agalos^  a  sub^uevt  purchaser  or  incumbrancer. 

The  common  decree  in  foreclosure  does  not  dhrect  the  delivery  up  of  the  title  deeds  by  the  mort- 
g^or  to  the  mortgagee  in  case  of  foreclosure ;  but,  merely,  that  the  mortgagee  shall  be  absolutely 
barred  and  foreclosed  of  all  right  and  equity  of  redemption.  And  it  h  only  where  there  is  a  cove-> 
nant  to  deU^er  them,  in  case  of  default  in  payment  of  the  principal  money  and  interest,  that  the 
Court  makes  such  a  decree. 
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Exch.  ch.  in  Bq.  payment  of  200/.  and  interest.    A  memorial  was  registered 
1826.  ^      Qf  ^^Q  mortgage. 

WiBBMAM  The  deeds  of  24ih  and  25th  March,  1819,  were  not,  on 

Weitland.  *^®  execution  of  the  last-mentioned  mortgage,  delivered  by 
Benson  to  Wiseman,  nor  were  they  so  delivered  at  any 
subsequent  time.  In  January,  1823,  a  commission  of 
bankrupt  issued  against  £ei»on;  and  the  defendants  West' 
land  and  Fisher  were  appointed  assignees  of  his  estate  and 
effects. 

By  mdenture,  dated  25th  November,  1825,  the  mort^ 

gage  to  ITiompson  and  the  principal  money  and  interest  due 

thereon^  then  amounting  to  546/.  I5s.  were  assigned  to 

the  plaintiff  Benley  in  trust  for  the  plaintiff  Wiseman.     On 

the  3d  March,  1823,   the  plaintiffs  filed  their  bill  of 

foreclosure  against  Westland  and  Fisher,  as  assignees  of 

Benson,    Benson  and  his  wife,  and   Peter   Davis,  and 

George  Stanbridge.    The  biU  alleged,  that  at  the  time 

of  the  execution  of  the  mortgage  of  26th  March,  1819,  the 

defendant  Benson  pretended  to  deliver   to  the  plaintiff 

Wiseman,  all  the  title  deeds  and  writings  in  his  possession 

belonging  to  the  premises ;  but  that  the  plaintiff  had  since 

discovered  that  he  had  not  delivered  the  indentures  of  the 

24th  and  25th  March,  1819 ;  and  that  he  had  subsequently 

deposited  the  same  in  the  hands  of  the  defendant  Peter 

Davis,  as  a  security  for  the  payment  of  a  sum  of  money  to 

the  defendants  Davis  and  Stanbridge,  or  one  of  them. 

The  bill  charged  the  defendants  Davis  and  Stanbridge 

with  knowledge  of  the  mortgage  at  the  time  when  the  deeds 

were  deposited.     And  also  charged  that  the  deeds  of  24ch 

and  25th  March,  1819,  and  the  mortgage  of  26th  Marckf 

1819,  were  registered  on  the  same  day,  and  that  the  deeds 

were  not  deposited  until  after  that  time.    The  bill  prayed, 

in  addition  to  the  usual  relief  in  foreclosure,  that  Davis 

and  Stanbridge  might  deliver  up  the  deeds  of  24th  and 

25th  March,  1819. 

The  defendants,  Davis  and  Stanbridge,  by  their  answer, 
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stated  that  Benson,  in  the  middle  of  the  year  18S0,  de-  Exch.ch,mBq. 
posited  the  deeds  with  Davis  as  a  collateral  security  for      v_..^_^ 
the  payment  of  the  joint  and  several  promissory  note  for      Wiseman 
100/.  of  JS^n^on  and  Stanbridge  as  his  surety,  and  that     westlamd. 
Stanbridge  afterwards  paid  the  note  in  his  own  discharge, 
and  the  deeds  were  delivered  to  him  by  Davis:  and  Stan- 
bridge churned  to  have  a  lien  on  them  for  the  100/.  and 
interest.     Both  the  defendants  denied  knowledge  or  no- 
tice of  (be  plaintiff's  mortgage  until  the  month  o{  December, 
1822,  when  they  received  such  notice  by  searching  the 
roister.    But  they  admitted  the  deeds  to  have  been  de- 
posited with  them  after  the  mortgage  had  been  registered. 
The  case  made  by  the  defendants  was  established  in 
evidence,  and  no  evidence  of  notice  on  their  part,  was  ad- 
duced by  the  plaintiffs. 

Cooper,  for  the  plaintiffs. — The  plaintiff  Wiseman  is 
entitled  to  the  deeds  of  23d  and  24th  March,  1819,  the 
same  not  having  been  wilfully  or  fraudulently  left  by  him 
with  Benson,  but  having  been  fraudulently  kept  back  and 
concealed  by  the  latter.  The  only  case  in  which  a  sub- 
sequent incumbrancer  is  preferred  to  a  prior  mortgagee,  is 
when  the  deeds  are  wilftiUy  and  fraudulently  suffered  by 
the  mortgagee  to  remain  in  the  hands  of  the  mortgagor, 
who  is  thereby  enabled  to  practise  a  fraud  on  the  subse- 
quent incumbrancer.  It  certainly  has  been  decided,  that 
the  regbtry  of  a  deed  is  not  of  itself  notice,  but  the  pro- 
priety of  thit  decision  has  been  questioned  in  a  work  of 
cmsiderable  authority  among  conveyancers  (a).  Supposing 
the  Court  to  hold  that  the  defendant  Stanbridge  had  not 
notice  of  the  plaintiff's  security,  yet,  in  the  event  of  a  fore- 
closure, the  plaintiff  would  be  entitled  to  require,  as  part 
of  the  decree,  that,  in  the  event  of  the  defendants  not  re- 

(a)  Sugden,  Vend.  p.  Of 5,  tt  seq. 
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Exeh,Ch,inEq,  deeming,  they  should  deliver  up  all  deeds  and  writings  in 
,  ^^2     s      their  possession  or  power. 

Wiseman 

WBiTLAWD.  Jervis  and  Beli,  for  the  defendant  /S'^on&rM^^^. — The 
defendant  ^S'tonimi^tf  is  aa  equitable,  mortgi^ee  £ir  a 
valuable  consideration!  without  notice  of  the  plaintiipTa  in- 
cumbrance. It  is  clear^  that  an equitable  mortgage  m^j  be 
made  without  any  writing,  or  even  a  single  word  passing 
between  the  parties*  Ex  parte  KensingU>n{d)*  Ex  parte 
Coming {b).  Stanbridge  being  an  equitable  mortgagee, 
without  notice,  who  has  obtained  possession  of  the.  title 
deeds,  the  Court  will ,  not  interfere  to  take  those  de^ds 
from  him  for  the  benefit  of  a  prioif  inci^nbrancer.  Hecui  v. 
Egerton  (c).  It;  is  clearly  established  that  the  registry  of  a 
deedis  not  of  itself  notice.  WilUamsy»Sorrel^{d),  J^edfford 
v«  Barkhame{e)»  Morecock  v.  jDipkins{/).  Bufheli  v. 
BusAeHig).  Btddulpfiy*  St.  Joh^iji).  The  usual  decree 
in  foreclosure  does  npt  decree  the  delivering  up  of  title 
deeds  in. the  mortgagor's  possession. 

Cooper^  in  reply,  shortly  contended  that  it  was  the  con- 
stant practice  in  bills  of  foreclosure,  to  pray  that,  in  default 
of  redemption^  th^  mortgagor  might  deliver  up  all  deeds 
in  his  possession  or  power. 

The  case  stood  over  for  judgment. 
Nov.  2UU  Alexander,  C.  B. — This  b  a  biU  for  a  foreclosure,^  in 

(fl)  2  Ves  &  B.  79.  (c)  3  P.  Will.  380.  In  £r  jMHe 

(6)  9  Ves.  116.    See  BmuU  v.  KwsingUm^  the  Lord  ChanoeUor 

Russell,  1  Bro.  C.C.  269 ;  where  the    .  notices  this  as  a  remarkable  case. 

point  seems  to  have  been  first  die-  ((f;  4  Ves.  389. 

cided.  See  also  Ex  parte  Montfort,  (e)  W.  Kelyn.  5. 

14  Ves. 606;    £j  parU  Combe,  17  (/)  Amb.  678. 

Ves.  369.  In  Ex  parte  Kensington,         (g)  1  Scho.  &  Lefr.  90. 

Lord  Chancellor  Eldon  states,  that         (A)  2  Scho.  &  Lefr.  521 .  See  also 

he  had  often  expressed  his  surprise  Patch  on  Mortg.  345,  et  seg. 

how  the  law  came  to  be  so  settled. 
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which  one  or  two  points  have  been  discussed.  [His  Liord-  BMth.Ch.inEq. 
ship  then  stated  the  facts  as  collected  from  the  pleadings  ^.....,^..J^ 
according  to  the  preceding  statement.]  The  only  special  Wisbman 
circumstance  in  this  suit^  is  the  equitable  mortgage  to  westland. 
StanbridgOf  which  must  depend  entirely  on  the  question  of 
notice.  Nd  actual  notice  has  beeQ  proved,  and  I  must 
therefore  assume  that  he  had  not  any  notice  of  the  plain- 
tiff's mortgage  when  the  deposit  was  made*  The  first 
question  which  suggests  itself  is,  whether  the  registry  of  the 
mbrtgage  was  constructive  notice  to  Davis ^  by  whose  acts 
Sianbridge  would  unquestionably  be  affected ;  «s  notice  to 
the  one  would  clearly  have  been  notice  to  the  other.  It 
has  been  solemnly  decided,  that  the  registry  of  a  deed  does 
not  itself  amount  to  notice,  and  no  speculative  opinions  of 
any  person,  however  enlightened  he  maybe,  would  induce 
me  to  depart  from  a  decided  case.  I  must  therefore  hold 
that  Sianbridge  had  not  notice^  and  that  he  is  entitled  to 
the  benefit  of  the  deposit  as  an  equitable  mbrtgage.  Ano- 
ther difficulty  has  been  suggested,  but  on  which  I  am 
equally  clear.  To  this  point  I  should  not  have  considered 
it  necessary  to  advert,  but  that  some  stress  has  been  laid 
upon  it  in  the  course  of  the  argument.  This  is  a  common 
bill  of  foreclosure,  and  makes  no  special  grotmd  for  the  de- 
livery up  of  title  deeds.  The  common  decree  of  foreclosure 
is  nothing  more  than  that  <lie  defendant  do  pay,  on  a  given 
day,  the  principal  money,  interest,  and  costs,  and,  in  default 
thereof,  do  stand  absolutely  barred  and  foreclosed  of  and 
firom  bU  equity  of  redemption,  of,  in,  and  to  the  mortgaged 
premises,  the  decree  contains  no  direction  whatever  with 
respect  to  the  title  deeds.  I  do  not  mean  to  say,  that  if 
there  were  a  special  contract  for  the  delivery,  after  default, 
of  the  title  deeds  to  the  mortgagee,  that  the  Court  would 
not  so  decree  on  a  proper  case  being  made  out.  But  it  is 
never  done  in  a  case  like  this,  except  under  particular 
circumstances ;  and  I  certainly  should  not  do  it  in  this  case, 
as  the  mortgagees  are  only  mortgagees  for  terms  of  years. 


l^  CASES  IN  THE  EXCHEQUER^ 

Eteh.  ciLinEq,  I  have  never  found  it  established  in  any  case^  that  a  termor 
.  ^^^^'  ^  is  entitled^  on  account  of  the  length  of  his  term^  to  the 
WuKMAN  deeds.  The  fireehdder  is  entitled  to  retain  them/to  avail 
WE8TLAin>.  himself  of  a  fbrfntore  by  die  termor.  I  never  found  any 
direction  or  decree  to  this  effect.  On  this  ground,  there- 
fore,  as  there  is  no  special  contract  stated  here  for  the  de^ 
livery  of  the  deeds,  I  am  of  opinion  that  the  plaintiff  b  not 
entitled  to  that  relief.  The  plaintiff  in  this  case  is  nothing 
more  than  a  mortgagee  for  a  term  of  years,  and  he  desires 
to  have  the  deeds  relating  to  the  freehold  delivered  up  to 
him:  this  I  cannot  decree.  The  other  objection  made  to 
the  delivery  up  of  the  deeds  by  Stanbridge,  is  also  a  valid 
one^  viz.  that  he  is  a  mortgagee  without  notice  of  the 
plaintiff's  title  and  not  bound  to  deliver  them  up.  Evans 
y.  BickneU{a)  has  settled  the  law  with  respect  to  priority  as 
among  mortgagees.  The  plaintiff  must  take  the  common 
decree  for  a  foreclosure.  The  mortgagee  Stcmbridge  must 
have  a  right  given  to  him  to  redeem  to  the  extent  of  the 
two-thirds.  Benson  and  his  wife  must  have  the  like  power 
as  to  the  on&-third. 

The  decree  declared  that  the  plaintiff  Wiseman 
was  not  entitled  to  have  the  deeds  in  Stcmbridge  s 
possession  delivered  up  to  him,  and  contained 
the  usual  directions  in  foreclosure,  as  to  the  500/. 
affecting  the  whole  estate,  and  as  to  the  200/. 
affecting  the  two-thirds.  The  defendants,  gent- 
rally,  except  Davisy  to  be  at  Uberty  to  redeem 
the  mortgage  for  5002.  and  Mary  Benson  to  be 
at  liberty  to  redeem  the  mortgage  for  200/. 

(4)  6  Ves.  174. 
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1826. 
BEFORS  THE  LORD  CHIEF  BARON. 

^  May  arf,  3d, 

The  Bishop  of  Carlisle  v.  Blain.  ^^-  2^*'- 

llIIS  was  a  bill  by  the  Bishop  of  Carlisle^  as  the  im-  BUibytheim- 
propriate  rector  of  Dalston,  in  the  county  of  Cumberland^  5f  A^for  preSli 
airainst  an  occupier  of  lands  in  the  parish,  for  an  account  tithes  of  land, 

,  ,  .  .  allotted  under 

and  satisfaction  of  the  tithes  accrued  due  since  1821 ,  of  an  indoture  act. 
barley,  oats,  and  other  com  and  grain,  upon,  and  from  an  ^ J^  tha^t'^e 
allotment  or  parcel  of  land,  formerly  parcel  of  a  common  landaUotted  wa» 

*  ^  '  ^  -^  *  awarded  in  ueu 

called  JSrooc^eJdf,  in  the  parish  of  Z)a&/ofi.  The  defendant  ofa  right  of  com- 

admitted  the  title  of  the  plaintiiBT  as  rector;  but  stated,  purtenanttoa 

that  John  Wilson,  of  Castle  Sowerby,  Esq.  had  been  for  pa'^S'^of  B?;'^*" 

many  years,  and  then  was  the  owner  of  an  ancient  freehold  "^d  that  the  te- 

-  „  .     ,  .  .  nementinB. 

fium  or  tenement,  called  Thistlewood,  otherwise  Thistle-  was  protected 
thwaitef  containing  in  the  whole  200  acres  of  arable,  mea-  a'&rm  modus  of 
dow  and  pasture;  of  which,  as  the  defendant  believed,  2?'Vector*of  R 
the  dwelling-house  on  the  said  farm,  and  about  60  acres  and  therefore 
of  the  said  lands,  were  situate  in  or  within  the  manor  and  for  the  tenement 
parish  of  Castle  Sower  by;  and  that  the  remainder  ^vas  fo7me*!lt**The' 
situate  in  or  within  the  hamlet  of  Middlesceush.  in  the  Court  howerer 

decreed  an  ac* 

said  county,  which  said  hamlet  was  reputed  to  be  in  the  count. 

parish  of  St.  Mary,  Carlisle,  in  the  county  of  Cumberland.  mon^Uw,  tad 

That  certain  lands,  comprising  many  acres,  formerly  com-  '^'^  ^^^"0*^11 

mons  and  waste  lands,  called  Castle  Sowerby  Common,  tithes  are  due  to 

the  incumbent 
of  the  parish 
where  they  arise ;  and,  therefore,  tithes  renewing  upon  «  common  are  due  to  the  incumbent  of  the 
parish  in  which  the  common  is  situate,  and  not  to  the  incumbent  of  the  parish  in  which  the  tene- 
ment, to  which  the  common  is  appurtenant,  b  situate,  if  that  same  tenement  be  in  a  dififerent  parish. 
Castam  may  howerer  vary  thu. 

When  the  tenement  is  in  one  parish,  and  the  common  in  another,  the  incumbent  of  the  farm 
ii  not  of  right,  and  by  the  common  law,  independently  of  custom  or  prescription,  entitled  to  the 
tithes  arising  upon  the  common ;  and  if  the  common  be  inclosed,  the  allotment  will  become,  by  the 
general  rule,  for  the  purpose  of  tithes,  parcel  of  the  parish  in  which  it  is  actually  situate. 
^  Anincmnbent  of  one  parish  is  capable  of  tithes  in  another,  as  a  portlonist  or  in  nature  of  a  por- 
tionist,  but  it  b  incumbent  on  him,  as  claiming  against  a  common  right,  to  prove  hb  title  strictiy, 
either  by  producing  an  actual  grant  or  evidence  of  usage,  aflfording  by  presumption  legal  evidence 
ef  a  grant. 

Evidence  of  usage  to  receive  certain  mixed  tithes  by  an  incumbent  in  another  parish,  as  a  por- 
tionist,  or  in  the  nature  of  a  portlonist,  is  not,  of  itself,  evidence  of  a  right  to  receive  the  tithes  of  all 
description,  which  the  lands  may  produce  under  any  circumstances. 
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Exch.  ch.iHBq.  but  sincc  inclosed.  which  were  situate  within  the  manor  of 

1 896 

'  *       Castle  Sawerbyf  nearly  adjoined  to  the  sdd  ancient  farm« 
^^CAK^tln^   caUed  Thistlewood,  otherwise  7%wf  feMiroif e,  on  the  south 
^'  side  thereof.    That  other  lands  comprising  also  many 

acres^  and  formerly  also  waste  or  common  lands>  called 
Brocuffield  Common,  but  since  indosed,  and  which  were 
situate  in  the  parish  oi  Dcdstorif  also  nearly  adjoined  the 
said  ancient  fanpy  called  7%i«f/hroocf J  otherwise  Thistle^ 
ihwattef  on  the  north  or  other  side  thereof.  That  the 
owners  or  occupiers  of  the  said  ancient  farm  had  im- 
memorially  had  and  isnjoyed  common  rights  upon  each 
of  the  said  wastes  or  commons,  appendant  or  appurtenant. 
That  the  Dean  and  Chapter  of  Carlisle  were  the  impro- 
priate rectors  of  Castle  Sowerby.  That,  from  time,  &c. 
there  had  been  paid  and  payable  at  Michaelmas,  in  e^h 
year,  to  the  said  Dean  and  Chapter  of  Carlisle  sls  sucfaim- 
propriate  rectors  of  Castle  Sowerby,  by  all  and  every  the 
occupiers  and  occupier  of  the  said  ancient  farm,  caOed 
Thistletvood,  otherwise  Thistlethwaite,  aforesaid,  a  modus 
or  customary  payment  of  SO^.  per  annum,  and  no  more,  in 
lieu  and  full  satisfaction  of  and  for  all  manner  of  tithes 
arising,  growing,  renewing,  or  increasing  in  or  upon  the 
said  ancient  farm,  as  also  of  the  commons  or  wastes  either 
in  Castle  Sowerby,  or  Dalston,  so  appendant  or  appur- 
tenant to  the  said  ancient  farm  or  tenement.  The  de- 
fendant then  stated  an  inclosure  act  in  1767,  by  which 
allotments  were  made  to  the  Dean  and  Chapter  of  Carlisle, 
and  the  vicar  of  Castle  Sow^by^  in  discharge  of  all  rec- 
torial  and  vicarial  tithes,  vdth  ah  express .  exception  of  a 
modus  or  prescription  .of  ^s.  f^r  Thisttewood  in,  lieif  of 
corn-tithes. 

The  defendant  contended  that  it  was  by  mistajce  stated 
in  the  act,  that  tHe  modus  was  payable  only  in .  lieu  of 
comr-tithes,  and  thai  the  lands  out  of  which  the  same  .i^ere 
described  by  the  said  act  as  issuing,  were  all  sitjiate  in  or 
within  the  satd  i^tiiisAiot  Castle  Sowerby;  for  that  the  said 


Blain. 
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modus  was  payable  in  lieu  and  full  satisfaction  of  all  tithes^  excH,  OuinEq. 
and  a  part  only  of  the  said  ancient  farm  and  lands  was      ,  ^^f^*  ^ 
situate  in  the  said  parish  of  Castle  Sowerby,  and  the  re-    The  Bishop  of 
sidue  of  such  lands  were  in  the  hamlet  of  Middlesceugh  :  v. 

and  the  defe^ndant  contended^  that  notwithstanding  some  of 
the  said  )ands  w^re  in  the  hamlet  of  Middlesceugh^  yet 
that  the  portion  of  tithes  which,  arose  from  off  such  last- 
menti<^lied  lands  originally  belonged,  and  that  the  modus 
payable  in  respect  thereof^  also  belonged  to  the  Dean  and 
Chapter  of  Carlisle^  and  not  to  the  plaintiff^  as  the  rector 
o{  Dalston.  That  no  tithe  in  kind,  nor  any  other  recom- 
pense or  satisfaction,  except  the  said  modus  so  paid  md 
payable  to  the  Dean  and  Chapter  of  Car/i^/^,  had.  been 
ever,  within  the  mefnory  of  man,  paid  by  or  on  behalf  of 
any  occupier  of  the  said  ancient  farm. 

The  defendant  then  stated  ai^  act  of  theyefur  1803,  for 
indosing  lands  in  (among  other  parishes  and  places)  the 
township  of  Mtddtesceugh  and  Srenthwaitei  in  the  pa- 
rish o£  Si.  Mary,  CartislCf  and  tihe  townships  q{Roughtqn, 
GaiisiiU,  and  leegiUy  in  the  parish  of  Dalston^  in  the 
hopour  oi  Penrith,  and  forest  of  Inglewood,  by  which  an 
aQotment  of  27  acres,  3  roods,  12  poles,  was  allotted  to 
WilsM,  in  lieu  of  his  right  of  common  in  Brpadfield,  in 
respect  of  Thistlewood  farm,  which,  and  ^ther  lands 
desciib^d  in  the  answer,  some  of  which  had  been  pur- 
chafed  by  tbe.defendant,  and  others  allotted  to  him  on  in- 
closure,  were  occupied  bythedei{endai^t  from  1821  to  1822. 
The  defendant  insisted  that  the  modus  for  the  ancient  farm 

'-  !  '  '  '  1  .         '  -  • 

covered  the  allotment.  And  he  stated  that  the  allotment 
and  some  of  the  lap^s  were  originally  barren  land,  and 
had  only  been  cultivated  within  the  last  six  years ;  and 
claimed  the  benefit  of  the  statute  Edw.  6. 

The  plaintiff  in  the  first  instance  relied  on  hi3  common 
law  right,  as  rector,  to  the  tithes  in  DcUston. 

The.  defendant  proved  the  locality  and  quantity  of  his 
lands  to  be  as  stated  in  his  answer:  and  the  several  in- 
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Exch.Ch.mEq.  closurc  acts  and  awards  stated  in  the  answer  were  read 
^  ^^^^'  ^     in  evidence.     The  defendant  also  produced  ancient  books 
The  Bishop  of    of  the  Dean  and  Chapter  of  Carlisle,  commencing  in  163S, 
Carlislb      containing  entries  of  the  receipt  of  the  modus  of  SO^.  for 
Blaik.        ThUtleikwaite,   and    produced    several    conveyances  of 
Thistlewood,  as  an  ancient  farm.    The  parol  testimony 
for  the  defendant  proved  that  no  tithes  had  ever  been 
rendered  except  the  20s.    The  exemption  under  the  sta- 
tute Eehv.  6|  was  supported  by  the  evidence  of  witnesses, 
who  deposed  to  its  having  formerly  been  barren  and  uncul- 
tivated land,  and  that  considerable  expense  had:  been  in- 
curred in  liming  and  manuring  it,  but  did  not  make  out  that 
the  soil  was  natiu*ally  unproductive,  or  required  extraordi- 
nary labour  or  expense  to  bring  it  into  cultivation. 

Martin,  H,,  and  PhiUimore,  for  the  defendant. — ^Al- 
though the  ancient  farm  is  situate  in  Castle  Sawerby, 
and  the  common  is  partly  in  DcUstan,  yet  the  allotment 
follows  the  ancient  farm,  and  is  protected  by  the  modus 
covering  the  ancient  farm.  The  Court  will  make  HO  dis- 
tinction between  the  common  and  the  estate.  Lambert  v. 
Cumming  (a).  Moncaster  v.  fPatson  (6).  Steele  v.  Mamu  (c). 
It  is  no  objection  to  the  modus,  that  it  is  payable  to  the  im- 
propriator of  Castle  Sowerby  and  not  to  the  rector  of 
Dalstan :  the  Dean  and  Chapter  of  Carlisle  may  be  por- 
tionists  of  the  latter.  We  had  no  lands  in  Dalstan,  but 
from  our  vicinage  had  right  of  common  appurtenant  to 
our  lands  in  Castle  Sowerby.  It  never  could  be  intended 
that  we  should  not  only  pay  the  SOs.  but  also  tithes.  Nor 
could  it  be  intended  by  the  Inglewood  Forest  Act  to  de- 
stroy the  modus  of  20*.  With  respect  to. the  exemption 
imder  the  statute  of  Edw,  6,  we  admit,  the  evidence  in 

(fl)Bunb.l38.  Taken  also  from  (c)  5  Bamew.&Ald.  22;  3  Ba- 

the Decree  book  in  1  Eagle  &  Y.  790.      gle  &  Y.  1063. 

(6)  3  Burr.  1375 ;  2  Eagle  &  Y. 
197. 
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fiuppdrt  of  it  is  not,  according  to  the  effect  of  the  modem  de«  Bxch.  (XinEq. 
cisions,  of  the  strongest  description.  Stockwelly.  Terry  {a).     v_^^_L> 
It  is  shewn  by  the  evidence  that  a  considerable  expense  was    ^^^^^g^g^ 
incurred  in  liming  the  lands.  In  Kingsmill  v.  BiUingley  (6),  «'• 

the  Court  held  extraordinary  liming  and  manuring  suffi- 
cient to  shew,  that  the  lands  were  not  of  good  quality.  The 
question  in  this  case  is^  whether  we  have  bestowed  extra- 
ordinary labour  and  expense  to  render  the  land  productive* 

To  rebut  the  evidence  of  the  defendant,  the  plaintiff 
produced  the  endowment  of  Ceutle  Sower  by,  dated  in 
1307,  in  which  the  tithes  of  com  and  grain  were  expressly 
excepted  and  reserved.  Terriers  of  1731, 174d,  1750,  ex- 
pressly stating  the  com  tithes  to  be  payable  to  the  Dean 
and  Chapter  of  Castle  Sowerby  or  their  lessees,  and  enu- 
merating the  several  tithes  payable  to  the  vicar,  but  contain- 
ing no  mention  of  the  HOs*  for  Thistlethwaite.  He  also  relied 
npon  the  indosure  acts,  as  shewing  that  the  modus  was 
payable  for  com  tithes  only,  and  not  for  such  tithes  as  a 
common  would  produce. 

Abererombie  and  Boteler,  for  the  plaintiff. — We  do  not 
dispute  that  there  is  a  modus  of  90s.  for  Thistlethwaite; 
the  question  is,  for  what  is  it  payable  ?  We  contend  for  the 
oom-tithes  only :  and  if  we  make  out  that,  the  next  ques- 
tion is,  whether  it  covers  land  mDalston,  formerly  part  of 
Broiidfield  Common?  The  modus,  if  we  are  right,  could 
not  protect  the  tithes  of  a  common.  A  common  could 
not  produce  cora^  but  only  tithes  of  agistment,  lambs,  wool, 
and  such  like  articles.  It  was  so  held,  in  Moncasterv.  Wat- 
son (c),  with  respect  to  the  common  in  that  case  called 
Swarland  Demesne.  There  is  no  pretext  for  saying  that 
the  statement  in  the  Sowerby  inclosure  act,  that  the  20s> 

(a)  1  Ves.115;  2Eagle&Y.118.  (c)  3  Burr.  1375;  2  Eagle  &  Y. 

(6)  3Price,465;3Eag.&Y.791.      197. 
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Exck.Ck.mBq.  was  for  com-4ithes,  was  a  mistake.    Our  evidence  delurly 
,  ^^^^'  ,      shews  this.    The  terriers  are  wholly  inconsistent  with  Ae 
The  Bidiop  of   defendant's  case :  for  if  this  estate  had  been  exempt  from 
all  tithes,  it  would  have  been  stated  in  the  terriers,  that  too 
small  tithes  were  payable  to  the  vicar  in  respect  of  die 'es- 
tate, but  that  the  same  were  covered  by  the  80s.  «J^  ^ 

The  owner  of  this  estate  is  expressly  made  a  party  tt^tile ' 
Sowerby  inclosure  act,  and  yet  the  payment  is  appii^  W 
corn-tithes  only. 

No  reliance  is  to  be  placed  on  the  parol  testimony,  nmmot 
the  witnesses  going  so  £yr  back  even  as  thedateoftheCSoilte* 
Sowerby  inclosure  act.  The  extent  of  the  evidence  is,  tfki 
the  SOs.  waa  payable  for  all  the  tithes  which  theiLafitetlKlt- 
the  land.  But  this  could  not  prejudice  the  rector*arigiill 
to  tithes  of  articles  which  the  land  did  not  then  pvodui^t 
Stoekwell  v.  Terry  {fi).  The  only  cases  in  wluoh  tiAte  oftr* ' 
common  appurtenant  have  been  held  payable  to  die  |inriiH  ' 
of  the  parish  in  which  the  house  is  situate,  and  not  to -dm^- 
parson  of  the  parish  in  which  the  common  is  situate,  ;4W:^ 
cases  upon  customs.  Mickleburgh  v.  Crispe{b\  Ethiitmgi\  f 
ton  Y.Hunt(c)f  andBishop  v.  CAichester{d),  bearidso  obIIm^ 
same  ground.  If  the  Court  be  satisfied  that  the  imdlf  mv^ 
ly  extended  to  tithes  of  com,  it  must  of  necessity  bol^thifcf 
the  modus  does  not  cover  the  tithes  of  the  allotment.  WiAkf 
respect  to. the  exemption  under  stat.  Eiho*  6,  the  evidvMe^ 
only  proves  that  the  land  required  to  be  limed  and  mnnumiiili 
The  land,  to  be  entitled  to  the  benefit  of  the  exeiiqilfo%ii 
must  be  incapable  of  producing  a  crop  without  extnot^l 
dinary  expenditure,  and  not  merely  land  which  has  boflftti 
neglected  to  be  cultivated.  Warwick  v.  ColUns(e)m  ITwigrrir 
miU  y*  Bittingsley{f).  i  $tt. 

(a)lVe8.115;2£agle&Y.118.  (d)  2Bro.C.C.161;  8.6.  h4a^ 

{b)  1  Bro.  P.  C.  378;  2  £q.  C.  a  MS.  note  of  Master  Cos,  SBigM 

Ab.  732;   9Vm.  43;   Rayn.  115,  &  Y.  1354. 

1091;  1  Wood,  517;  l£agie&Y.  (e)  2  Maule   &  Sdw.  349;    5. 

693.  Maule &Selw.  166;  2£.&T.6^.' 

(c)  4  Wood,  368.  (/)  3  Price,  465;  3  E.&Y.r91. 
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■   Mmiinf  in  reply  to  the  plaintiff'v  evidencei  observed  E*ek,Ch,iit^Eq. 
thai  the  Court  was  left  in  the  dark  with  respect  to  usage      v_3_> 
since-  the  endowment.    The  plaintiff  skipping  from  the  en-    The  BUbop  of 
dowment  in  ISOS,  to  two  terriers  in  1730  and  1750,  which  «. 
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he  produced  as  evidence  of  the  vicar's  right  to  the  small 
tidies  in  Dahton:  but  that  the  claim  of  an  occufiier  to  an 
exenptioii  could  not  be  overthrown  by  ifae  efieet  of  a  ge- 
netu  tmier* 

AuD^KDXft,  'L«  C.  B.*^Theplainliff  Bi  this  eanse  is  the 
ISAap  of  CairU$ki  as  die  impropriate  rector  of  the  parish 
of  DabUm^  The  defendant  ia  an-  occupier  of  certain  lands 
in  lllat  parishi  which  were  formerly  |Mirt  of  a  waste  called 
BnmJyUld  Cknnmtm^  inclosed  under  an  act  passibd  ill  1803. 
Tte  daim  made  by  the  bishop  is  for  the  predial  tithes 
od|y»  He  stalea  his  title  to  be  to  all  the  great  or  predial 
tiAea  arising  widiin  the  parish  of  Diib/ofy.-^Being  the 
reelor,  he  is  of  commcm  right  entitled  to  them;  and  die  de- 
fendant auin  make  out  his  exemption.  He  claims  for  one 
pareal  of-  land  an  exemption  under  very  peculiar  circum- 
lil^th  respect  to  that  parcel  of  land,  as  well  as  to 
odien,  he  claims  also  the  protection  of  the  statute  of 
4^  as  to  barren  lands.  This  part  of  the  defence  may 
bt  Mdly  disposed  of.  I  shall  in  the  first  instance  apply 
myaeiftothe  questions  which  arise  as  to  the  S7  a.  3  r.  l%p. 
iBoltodi  under  the  Inglewood  Inelosure  Act,  in  respect  of 
dir  niitiewood  &rm. '  The  defence  for  this  allotment  is 
put  tar  difs  "Wny^-^Tkisilefcood  is  an  ancient  farm.  It  is 
laotwilud^frcttn  all  tithes  whatsoever  by  the  payment  of  a 
a  SOa.  to  the  Dean  and  Chapter  of  Cartisle^  who 
rectors  of  Castle  Sower  by,  and,  for  any  thing  I  know, 
if  8L  Maty,  Carlisle,  in  which  two  parishes  Thistlewood  is 
dtMled* '.:  There  was  appurtenant  to  this  fiirm  a  right  of 
common  oveir  a  waste,  called  Broadfield  Common^  partly 

dtoateii  UxlDalstan.    Before  this  inelosure,  the  modus  for 

*-.'•■••• 
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jBatdu  ch,inEq.  Thistlewood  fiutn  protected  from  the  render  of  tithes  in  kind, 
,__^_1j      not  only  the  farm  itself,  but  all  rights  of  common  appurtenant 

The  Bkhop of  to  it,  wherever  the  commons  were  situated;  and,  amongst 
y^  others,  the  right  of  conunon  over  Broadfield  Cavummu 

B&Auv.  Xhis  common  having  been  inclosed  soon  after  1803,  the 
land  in  question  was  allotted  to  the  owner  of  Thi$tlewoQ4 
£urm,  in  right  of  that  farm*  Therefore,  it  is  said,  thai  as 
the  modus  protected  the  farm  and  the  common  right  ap* 
purtenant  to  it,  it  must  also  protect  the  allotment  which 
now  stands  m  the  place  of  these  6ommon  rights.  It  is 
upon  this  reasoning  that  the  defence  rests.  The  proof,  that 
Thistlewood  is  an  ancient  farm,  is,  in  my  opinion,  quke 
sufficient.  It  is  also  sufficiently  established,  that  there  is 
a  prescriptive  payment  of  90s.  to  the  Dean  and  Chaptor, 
for  tithes  of  the  farm.  It  has  been  brought  into  contra^ 
versy,  whether  the  S0«.  was  a  commutation  for  all  the  tithes 
of  the  farm,  or  only  for  the  corn-tithes.  I  should  have  no 
difficulty  in  disposing  of  this  question,  if  I  thought  it  ma- 
terial to  the  decision  of  the  cause ;  but  in  the  view  which  I 
have  taken  of  the  case,  it  appears  to  me  that  I  must  come 
to  the  same  conclusion,  whether  the  modus  covered  the 
corn-tithes  only,  or  all  the  tithes  of  Thistlewood  farm.  I 
shall  not,  therefore,  give  any  opinion  upon  it,  but  will  as- 
sume all  the  defendant  contends  for,  viz,  that  the  modus 
covered  the  whole  tithes  of  what  I  may  call  the  dominaiU 
tenement.  It  certainly  covers  the  corn-tithes,  the  most  im- 
portant of  those  now  in  dispute.  I  will  also  take  it  as  sa- 
tis&ctorily  proved,  that,  for  some  reason  or  othdr,  no  tithes 
were  paid  to  the  incumbent  of  Dalston,  for  any  tithaUe 
matter  arising  upon  the  common  belonging  to  the  ooca- 
pier  of  Thistlewood  farm.  As  the  witnesses  seem  to  hare 
attributed  this  non-payment  to  the  incumbent  of  Dateon  to 
the  modus  paid  for  Thistlewood  to  the  Dean  and  Chapter, 
and  as  no  other  reason  whatever  is  suggested,  I  think  I 
ought  to  assume  that  also  in  favour  of  the  defepdanU-^It 
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k  emacededf  tfaeFeforei  to  the  defendant^  that  Thistlewood  SMch.  (XinSq, 
k  an  ancient  fann ;  that  a  payment  of  20*.  to  the  Dean       Jlf^^l^ 
and  Chapter  protects  it  from  the  render  of  any  tithe&  in    The  Bishop  of 
kind  whatever,  and  also  protects  the  occupier  f5potn  the     ^^^"^'^ 
lender  of  the  tithes  of  wodi  and  Iamb  arising  upon  Broad-       Biaiit. 
/M  CammoHf  though  out  of  their  parish. — I  have  then  to 
mqpdvey  whether  it  equally  covers  the  predial  tithes  of  the 
41otnient»    The  first  difficulty  opposed  to  the  affirmative 
of  Ihispropositioni  arises  from  the  drcomstanCej  that  the  al- 
lotment m  question  is  situated  in  one  parish,  and  the  modus 
is  payable  ik>  the  rector  of  another.    At  common  kw,  I 
apprehend,  and  by  the  general  jHresumption^  all  tithes  are 
imt  to  the  meuaibeiit  of  tiie  parish  where  they  accrue. 
Jk  kf'  I  beKeve,  no  where  to  be  found,  that,  primd  Jh^ 
ffe,  and  ifidi^peiidently  of  a  title  established  by  usage, 
tithes  Anewing  ttpon  a  common  are  due  to  the  incumbent 
rf  file  drnmiruM  tenement,  situated  in  a  different  pa- 
riah.    Custom-  may  establish  such  a  claim;  but  without 
sileh  a  custom,  ated  by  the  general  law,  the  tithes  would  be 
payable  to  the  parson  of  the  parish  where  they  arise.     If 
the  tithes  were  payable  to  the  parson  of  the  parish  where 
they  arise,  the^  modus  paid  in  commutation  for  them  must 
be  so  ISkewtse,  otherwise  k  would  be  void.    From  this  it 
woidd  follow,  that  if  the  tithes  in  kind  were  due  to  the  rec- 
tor of  2><iMof»i  the  modus,  being  paid  to  another  person, 
woM^  be  necessarily  bad.     It  seems  to  me,  therefore,  that 
kktb  simple  and  accurate  way  of  examining  t^s  question, 
f6  conmder  whetfier  the  evidence  which  was  given  in  this 
cause  would  entitle  the  incumbents  of  either  or  both  of  ~ 
the  parishes  in  which  TMstlewood  is  situated,  to  the 
tiriiea  in  kind  of  the  description  now  in  question  of  this 
AjibBOtnt,  if  such  tithes  in  kind  were  payable  for  it. — 
Laymg  out  of  consideration,  then,  for  the  present,  that 
tlkia  is  a  question  of  modus,  I  conceive  it  to  be  clear, 
Aatirtierethe  domimmi  tenement  is  in  one  parish,  and 
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Egeh.  OLinEq^  the  common  in  another,  the  incumbent  of  the  dominani 
^  logft.        tenement  is  not,  as  of  right  and  by  the  common  law,  inde- 

The  BidKypof   pcndcntly  of  custom  or  prescription,  entitled  to  the  tithes 
y^    ^      arising  upon  the  common;  and  that,  if  the  common  is  in^ 
91.AIH.        closed,  the  allotment  would  become,  by  the  general  rulCf: 
for  the  purpose  of  tithes,  parcel  of  the  parish  in  which  it 
is  really  situated.     I  know  of  no  case,  nor  any  dictum,. 
which  would  warrant  the  opposite  proposition.     None, 
such,  certainly,  has  been  cited;  and  as  the  case  I  have  sup- 
posed is  of  no  unfrequent  occurrence,  if  the  law  were  so,  it 
would  be  found.    I  presume,  therefore,  that  under  the  cir- 
cumstances which  I  have  put,  the  right  to  the  tithes  wouldj 
primdjacie,  dependupon  the  locaUty  of  the  lands,  and  be- 
long to  the  incumbent  of  the  parish  where  they  arise. — I 
do  not,  however,  dispute,  that  an  incumbent  of  one  p^ 
rish  is  capable  of  tithes  in  another  as  a  portionist,  or  in  na-^ 
ture  of  a  portionist.     But  it  is  thrown  upon  him  as  upon 
every  person  claiming  against  common  right,  to  prove,  his 
title  strictly.     Such  a  title  is  always  founded  in  grant: 
if  that  does  not  appear,   then  usage  will  supply  the  de- 
ficiency, affording  by  presumption  legal  evidence  of  the 
grant.     But  as  the  words  of  the  grant,  if  it  were  produced, 
w;ould,  while  they  confer  the  right,  limit  and  define  its  extent; 
so  must  the  usage,  which  in  the  absence  of  the  supposed  grant 
supplies  its  place,  in  like  manner  define  and  limit  the  extent 
of  that  title  which  it  proves  and  establishes.     If  this,  there- 
fore, were  a  claim  to  the  predial  tithes  in  kind  by  the  in- 
cumbent of  Castle  Sowerhyy  or  St.  Mary,  Carlisle^  how. 
could  it  be  sustained  without  shewing  any  receipt  of  such 
tithes,  and  where  the  impossibility  is  apparent?    He  might 
be  considered  as  shewing  a  usage  to  receive  the  tithes  of 
lamb  and  wool.     The  evidence  goes  that  length,  but  no 
farther.     How  could  a  grant  of  the  tithes  of  com  be  in- 
ferred from  the  usage  of  receiving  the  tithes  of  wool  and 
lamb  only?     Upon  what  principle  are  we  to  infer,  because 
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such  tithes  were  given  as  the  land  would  produce  in  a  Exch.€h.iHEq. 
state  of  common,  that,  therefore,  the  gift  extended  to  all     ,  ^^^^'  , 
tithes  which  the  land  could  produce  when  converted  to  ara«    The  Bishop  of 
ble.     The  difference  between  these  two  things  is  too  great,  «. 

the  distinction  between  them  too  marked  to  consider  the        Blaiii* 
evidence  of  one  to  be  sufficient  evidence  to  sustain  the 
other*     If  the  controversy,  therefore,  were  between  the  in- 
cumbent of  Castle  Sotoerby,  or  St.  Mary,  Carlisle^  or 
both,  and  the  incumbent  of  Dalston,  I  should  feel  myself 
obliged  to  determine  against  the  claim  of  the  stranger,  and 
in  favoui^  of  the  rector  of  the  parish,  entitled  by  the  com- 
mon rule,  in  consequence  of  the  locality  of  the  lands.     I 
have  put  the  case  in  this  way,  because  I  think  it  brings  it 
to  the  real  point,  strips  it  of  what  is  perplexing,  and  leads 
directly  to  the  decision  of  this  part  of  the  cause.     It  was 
said,  that  the  evidence  shews  the  title  of  the  Dean  and 
Chapter  to  all  the  tithes  which  the  land  did  or  could,  in  tbp 
state  of  common,  produce;  and  therefore  it  was  to  be  pre- 
sumed that  they  had  an  universal  title  to  every  thing  which 
it  could  produce.     This  is,  in  truth,  the  point  of  the  cause, 
and  the  strongest  way  in  which  it  can  be  put  for  the  de- 
fendant.    But  I  cannot  agree  that  the  usage  of  receiving 
certain  mixed  tithes  in  another  parish  as  a  portionist,  or  in 
the  nature  of  a  portionist,  ought  to  be  considered,  without 
more,  as  evidence  of  a  right  to  receive  the  tithes  of  all  de- 
scriptions, which  the  lands  might  afford  under  any  cir- 
cumstances.    It  would  be  an  inference,  as  it  seems  to  me, 
contrary  to  good  sense,  as  well  as  unsupported  by  any  au- 
thority which  has  been  cited,  or  with  which  I  am  acquaint- 
ed.    I  have  stated  the  fact  very  favourably  for  the  defi^d- 
ant,  when  I  have  assumed,  that  the  persons  to  whom  the 
modus  is  paid,  have  received  the  tithes  of  wool  and  lamb. 
The  real  truth  is  no  more  than  this,  that  the  parson  of  the 
parish  where  the  lands  lie,  has  not  received  them,  and  that 
upon  one  occasion,  having  made  the  claim,  he  gave  it  up. 


IM 


CASES  IN  THE  BXCHEQUERi 


E9ck.cih,i»Ei.  If  the  lambs  were  dropped^  and  the  sheep  diom  upon 
t  '  i  the  farm  itself,  as  was  stated  in  the  argument,  which  is 
iheBidiopof  no  impossible  case,  the  non-receipt  would  be  accounted 

Carlisle  , 

V.  for.    But  I  give  the  defendant  the  benefit  of  all  his  pro- 

Elaui .  positions,  and  yet  it  appears  to  me  that  his  defence  cannot 
be  sustained;  because  I  ought  not  to  presume,  that  what 
never  has  covered  more  than  mixed  tithes,  covers  the  pra- 
dial  tithes,  the  tithes  now  in  question*  The  odier  de- 
fence, which  extends  almost  to  the  whole  oi  the  allot- 
ments mentioned  in  the  bill  and  answer,  is  under  the  ata^ 
tute  of  Edward  8,  respecting  barren  land.  I  sbidl  eosr 
tent  myself  upon  this  subject  with  saying,  that  there  is 
none  of  the  usual  evidence  in  this  cause,  by  which  this  de* 
fence  is  usually  established ;  no  evidence  of  that  degree  of 
expense  being  requisite  to  bring  the  land  into  cultivation, 
which,  according  to  the  construction  the  statute  haa  receive 
ed,  is  necessary  to  bring  a  case  within  it. 

I  must  therefore  decree  an  account  of  tithes,  aceording 
to  the  prayer  of  the  bill. 


MICHAELMAS  TERM,  7  GEO.  IV.  I8S 

Btch,aLmBq, 
1826. 
BEFORE  THte  LORD  CHIEF  BARON. 


Pritchett  V.  HoNEYBORNE  and  Eight  Others. 

J.  HIS  was  a  bill  by  the  rector  of  Ckeadle^  in  the  county  Evidence  of  re- 
idSu^brd,  against  nine  diflferent  occupiers  of  lands  in  the  ^^^"^T 
parish  and  rectory,  for  an  account  and  satisfaction  of  the  support  of  a 

•  ,  fium  modus. 

tithes,  great  and  small,  of  all  titheable  matters  had  by  the     The  eiridenoe 
defendants  since  June,  1817,  SSST'.  l^ 

The  defendants  set  up  several  distinct  fiurm  modusea  J^Xm  identi- 
for  fourteen  different  ancient  farms,  some  of  them  as  be-  ty  of  the  farm 
ing  payable  in  lieu  of  all  tithes,  others  as  payabfe  in  lieu  of  hounds;  2diy, 
the  tithes  of  hay,  grass,  and  agistment,  except  the  agist-  ^^thlTfiurof 
ment  for  barren  cows,  for  which  a  modus  of  Id.  was  paya*  "»d»  ^^y*  ^' 

"■    "^        memorial  pay- 
able, ment  of  the 

They  also  set  up  the  several  parochial  moduses,  or  cus-  cannot  be  ez- 
tomary  moduses  of  tithing  following,  w«.  Id.  for  the  agist-  ^J^^^*  *°^ 
ment  of  every  barren  cow:  2d.  for  every  house  and  irar-  •'"wW  be  ad- 

''  J  ^         duced,  that  the 

lands  oompris- 
VD%  the  fium  were  cultivated  together  before  the  year  1189,  and  that  the  payment  was  then  made. 
It  would  be  as  reasonable  to  require  the  actual  production  of  the  deed  of  composition. 

There  seems  to  be  no  reason  why  the  same  evidence  which  establishes  a  parochial  modus,  oia. 
usage,  as  far  back  as  can  be  reasonably  traced,  of  the  payment  being  made  on  onS  side,  and  tithes 
ia  kind  not  having  been  demanded  on  the  other,  should  not  be  good  evidence  of  a  fiurm  modus: 
and  such  seems  to  be  the  result  of  the  authorities. 

Where  a  nan  decimando  was  set  up  for  lands,  as  part  of  the  possessions  of  a  monastery,  which 
WW  dissolved  by  or  came  into  the  hands  of  king  Hen,  8,  and  the  answer  alleged,  that  such  lands 
were,  at  the  dissolution,  in  the  hands  or  occupation  of  tfie  abbot,  discharged  of  all  tithes,  without 
stating  in  what  manner  they  were  discharged,  whether  by  bull,  order,  or  prescription,  the  Court, 
upon  the  effect  of  the  whole  answer,  considered  it  might  understand  it  to  mean  prescription. 

Where  there  are  no  ancient  documents  to  support  the  presumption  of  a  preaciiption  in  rum  deei- 
mimdOf  the  modem  evidence  of  usage  must  be  carried  back  a  great  way,  to  satisfy  the  Court  that  it 
is  acting  upon  a  presumption  supported  by  usage  of  considerable  antiquity. 

A  modus  of  li<^  for  every  milch  cow,  if  under  seven,  kepttind  fed  on  the  lands,  in  lien  of  the 
tithe  of  milk  and  calves  of  such  cows;  2«.  4d,,  if  the  milch  cows  and  calves  shall  amount  to  seven, 
and  not  seventeen;  and  the  like  sum  of  2s.  id,  for  every  ten  milch  cows  after  the  first  seven,  in  lieu 
of  the  tithe  of  the  milk  and  calves  of  such  cows,  considered  good. 

A  modus  of  2d,  for  every  house  and  garden,  in  lieu  of  garden  stuff,  considered  good ;  but  held 
to  cover  only  gardens  annexed  to  houses  for  the  use  of  the  houses,  ^d  not  to  market-gardens,  or 
the  like. 

A  custom  to  pay  the  icfventh  Iamb,  pig,  fleece,  or  gosling,  if  there  be  seven,  instead  of  a  tenth 
only  of  the  value  of  the  lambs,  pigs,  fleeces,  or  goslings,  in  lieu  of  the  tithes  o^such  lambs,  &c., 
aad  if  there  be  seventeen,  then  a  lamb,  pig,  fleece,  or  gosling,  and  so  an  additional  lamb,  &c.  for 
every  successive  ten,  held  a  void  custom. 
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An*.  ciL.4mBq.  ^ea^  1^«  for  every  milch  cow  under  seven  kept  and  fed  on 
.  *^^'  .     their  Jfespective  farms  and  lands^in  lieu  of  the  tithes  of 
iFBODaufT     ttiBc  ^d  calves,  if  seven,  2s.  id.  and  nothing  more  tf^ 
HowiTaonffi.   seventeen,  and  then  2s.  4d.y  and  so  2s.  M.  for  every  aiiba^ 
qjiient  tenth  calf;  4fd.  for  every  colt :  and  the  foUpw^^ 
djstom  for  titfaing  Iambs,  pigs,  geese,  and  wool  (that  \b  to 
say),  '  the  seventh  Iamb,  pig,  fleece,  or  gosling,  be^Q^;^ 
jlOithe  sector,  if  there  be  seven,  instead  of  a  tenth  only  of 
Ihe^vidue  of  such  lambs,  pigs,  fleeces,  or  goslings,. in  liiW 
of  the  tithes  of  such  Iambs,  pigs,  fleeces,  or  goslings.  An^ 
if  there  be  seventeen  Iambs,  pigs,  fleeces,  or  g08^^gBJ  a, 
lainhy  pig,  fleece,  or  gosling,  and  so  an  additional  lamJ^i 
rpig,tfleeceyO^  gosling,  for  every  successive  ten.'  , 

(The  defendant  Honeybome  also  set  up  a  general  e^^mp- 
dioafiroiatitbes  for  certain  wood-lands,  cdled  Gyiftf ycfflii^ 
i^opi^N^u^HaywQoit  MonVsfFoodfhuAMarshalFs  IFpf^d^ 
as  being  part  of  th^  possessions  of  th^e  monastery  of  Cn^xf^ 
miCrokendeitiYihioh,  was  dissolved  by,  or  came  iqto  the 
hatads  of  king  Hen.  8;  and  that  the  said  wood-lands  we^j^ 
at)  the jdissoliktian,  in  the  hands  or  occupation  of  the  abb9t 
and  monaatery,  and  were  held  by  them  discharged  of  ^SL 
tithes,  and  were  afterwards  granted  by  the  Crown  to  per- 
sons under  whom  the  defendant  derived  title,  with  all  privi- 
leges, &c.,  to  be  held  in  the  same  manner  as  the  Crown  or 
the  monastery  held  them. 

Some  of  the  defendants  also  claimed  the  benefit  of  the 
likemodusea  or  exemptions  set  up  by  them  for  their  ancient 
ftrms,  in  respect  of  lands  allotted  to  them  by  agreement 
juhbng  theinselves  and  other  owners  of  lands,  and  not  by 
any  inclosure  acts  in  respect  of  rights  of  common  appur- 
tenant to  their  ancient  farms. 

BoteleTf  Rolfe,  and  Mirehouse,  for  the  plaintifi;  in  the 
first  instance,  relied  on  the  plaintifi*'s  common  law  right  as 
rector. 
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(a)  ^e  editors  ere  .ttudotu  to 
adopt  the  utmost  possible  bievi- 
tff  '^p  lome  tithe  caaes^  from  the 
number  of  defendants,  the  Tarious 
defences,  and  the  numerous  subdi- 
'tdfiioift  of  those  defencesi  the  vohi- 
/liiftooB  iB/nianoe  in  support  of  them^ 
ff^jiibfd  different  application  of  such 
eridence  to  each  defendant,  it  is  al- 
most impossible  to  be  concise,  hav- 
ii^  regard  to  perspicuity ;  and  the 
fld&IDn  have  no  other  course  than 
to  ;|^ve  the  general  effect,  with  the 
more  important  points  raised,  and 
the  opinion  of  the  CourL  In  the 
present    instance,    to   have    gone 


through  the  case  of  eadi  defend- 
ant, which  was  the  course  adopted 
in  the  argument,  and  also  in  the 
judgment,  virould  have  extended 
this  report  to  a  most  immoderate 
length.  The  editors  have  therefore 
contented  themselves  with  stating 
the  general  effect  of  the  case.  At 
the  same  time  it  seems  necessary 
to  observe,  di^t  all  the  defendants 
did  not  succeed  in  identifying  their 
ferms  as  anciept  fimns,  or  in  prov- 
ing the  payment  of  the  rooduses: 
and,  as  to  those  defendants,  jdie 
Court  decreed  an  account. 


'  The  defendants  (a)  proved  the  metes  and  boundaries  of  B9dLCk.iH 

their  sevei^l  farms.  They  also  produced  from  the  bishop's        l^^» 

Wristty  terriers  of  the  date  of  1711, 1762, 1778,  1781j 

I79S',  athd  1791,  in  which  their  several  farms  weie  eno- 

iiifeif^fed  by  name ;  and  the  several  sums  alleged  by  thoo 

tbl>^  fkrm  moduses  were  placed  against  the  names  of  the 

ncrms. 

'    fii'the  terriers,  the  moduses  alleged  by  the  answers  to 

h^^  pflyable  for  hay,  grass,  and  agistment^  were  stated  gener 

The  defendants  also  proved,  by  the  testimony  of  col- 
liders of  the  tithes,  and  other  persons,  that  the  moduses 
had  been  Collected  and  paid  for  many  years  past,  and  that 
iiB^flih^^  HiEtd  been  paid  for  the  articles  which  the  moduses 
^^^eged  to  cover,  within  living  memory.  There  was  al- 
so much  evidence  of  reputation,  that  no  tithes  were  paya- 
'"^  for  such  articles.  The  defendants  likewise  proved  by  the 
mr^TBf  and  by  parol  testimony,  the  existence  of  the  paro- 
^dal  moduses,  and  customary  modes  of  tithing,  and,  as 
^&r  ka  Cving  inieinory  extended,  the  payment  of  the  mo- 
'duses  and  the  render  of  tithes  according  to  such  cus- 
toifas. 
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CASIt  IN  THS  EXCBSQVJat^ 

To  support  the  exemption  set  up  by  the  defendant 
Honejfborme  for  the  Woods,  aa  having  belonged  to  CroxUm 
Abbey i  the  defendant  Honeybome  produced  the  surren- 
der of  the  Abbey,  dated  17th  September,  \5S&,  30  Bern. 
8;  from  whidi  k  appeared,  that  the  abbot  and  convent  were 
possessed  of  divers  woods,  but  the  woods  were  not  desccib^ 
ed.  ,He  also  produced  a  mmister's  account  of  the  3lHe$^ 
8,  coBtauiing  an  entry  of  the  receipt  of  lid*  for  the  her-- 
bage  of  a  mood  coiled  GyWerydynge  Wood.  A  particular 
of  about  the  same  date  for  a  grant  to  Jjevesoth  which 

mentioned  Gylberydynge  and  a  jprove  called  *  Momke^s 
Woode,  to  which  was  subjoined  a  memorandum  to  the 
following  effect:  *  The  King's  Majesty  hath  no  more  lamd^ 
or  tenements  in  Hinds  Cheadle  aforesaid  belonging  to  th^ 
said  late  monastery  of  Croxton,  that  J  Imo¥f  i^i  *  after  this 
Newhey  Copp  is  mentioned. 

The  modus  for  agistment  of  barren  cows  wa^.  sub-* 
milled  to  by  the  plaintiff,  as  was  also  the  modus  of  4(2.  fat 
colts.  And  the  defendants  on  their  part  abandoned  the 
modus  for  eggs  and  poultry. 

Jervis,  Martin,  H.,  and  Roupell,  for  the  defendants. — 
Moduses  for  gardens  in  similar  terms  with  the  present, 
have  been  established  in  £o«catc7^v./ioAeH«  (a),  Thomp- 
son  V.  Holt  (6),  Phillips  v.  Symes  (c),  Prevost  v.  Bet^ 
nett  (4)*  There  can  be  no  difficulty  in  the  case.  Sup- 
pose a  house  to  be  without  a  garden,  can  it  be  con- 
tended, that  a  modus,  which  covers  a  house  and  garden, 
will  not  cover  either  the  one  or  the  other?  Suppose  a 

(a)  3  Wood,  174;  2  Eagle  &Y.  7S6.    In  this  case  it  was  held,  that 

3^8-  a  modus  may  be  pleaded  for  a 

(h)  2  Wood,  269 ;  1  Eagle  &  Y.  garden,  without  stating  it  to  be 

B26.  ancient,  and  the  Jury  will  be  di- 

(c)  Bunb.  171 ;  2  Wood,  228;  rectedto  take  the  fact  into  consider- 

1  Eagle  &  Y.  800.  ation. 

(rf)  2  Price,  272 ;  3  Eagle  &  Y. 
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hovise  to  liaTe  two  gardens,  die  modts  wiH  apply  to  eaolu  &ek^.i«4iiik 

As  to  the  modna  for  milk  and  calves,  if  a  cow  has  not     ^ 

calred  in  the  parish,  diere  cannot  be  a  modus  expiessly     ifmncmvt 

Sot  &e  calf,  but  the  same  modus  will  be  payable,  whether  H#RST9«a«»* 

•he  has  a  calf  or  calves  withhi  the  year,  or  have  continifed 

a  mSch  cow  for  two  or  more  years.    A  fike  modus  wva 

cstaMished  in  HolweU  v.  Blake  (a).  Short  v.  Lee  (6),  Bo^ 

cawen  ▼.  Roberts  (c),  PhilUps  r.  Symee  {d),  Prenoit  v. 

Bemmeti  {e).    The  custom  for  tithing  lambs  is  more  bene* 

ficial  to  the  rector  than  the  common  law  mode,  he  gets 

two  out  of  seventeen  instead  of  two  out  of  twenty*    But 

he  is  not  to  take  tithes  of  those  under  seven  or  eeventeenu 

There  is  no  objection  to  such  a  custom.    Askew  ▼•  Green^ 

kow(/),Mantellr»  Paine  (g).   The  Court  established  such 

a  custom  when  it  was  evidentiy  for  the  benefit  of  the  par^ 

sou  as  with  respect  to  pigs.    There  might  be  some  doubt 

whether  such  a  custom  as  to  foals,  where  more  tlian 

one  is  sddom  produced  at  a  time,  would  be  good.    The 

moduis  for  6dL  m  fieu  of  tidie  grass,  except  where  eaten  by 

barren  cows,  for  which  Id.  is  paid  in  lieu  of  tithe  of  agist- 

ment,  is  well  laid.     It  was  not  necessary  to  lay  it  for  tithes 

of  hay«-grass  and  agistment,  except  barren  ebws.    It  is 

included  ex  vi  termmi.    It  is  in  lieu  of  all  tithes  of  gniss; 

which  can  only  be  taken  in  two  ways,  either  by  the  hands 

c^man,  or  by  the  mouths  of  cattle*    Assuming  k  to  be 

weQ  laid,  it  is  sufficiently  established  in  evidence.    So  the 

modus  for  gardens  is  laid  with  sufficient  certainty. 

Bateler,  Rolfe  and  Mirehause^  for  the  pIainti£-^The 

(a)  MH^Ieland,  559 ;  3  Eagle  &  Eagle  &  Y.  800. 

Y.  1174.  (c)  2  Price,  272 ;  3  Eagle  &  Y. 

(()  3  Jac.  h  W.  464;  3  Eagle  &  726. 

Y.  1013.  (/)  2  Price,  314 ;  2  Eagle  &  Y. 

(c)  3  Wood,  174 ;  2  Eagle  &  Y.  552. 

228.  (g)  4  Wood,  561;  3  Eagle  &  Y. 

(d )  Bunb.  1 71 ;  2  Wood,  228;  1       1 380. 
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MwdLOk^Ef.  modus  for  hay  and  grass  cannot  be  good  according  to  the 
V  ^^'  ■  decision  in  Driffield  v.  Orrell  (a) ;  the  evidence  proving  that 
Peitcvbtt     the  modus  extends  to  hay  only^  and  not  to  grass  and  agist- 

HouBnoEFB.  >i^^i^^9  only  one  witness  speaks  to  it  in  the  terms  in  which 
it  is  laid.  In  the  terriers^  the  lands  are  enumerated  as 
lands  apd  meadows,  which  pay  a  modus  for  tithe-hay^ 
and  no  motion  is  made  of  agistment;  and  only  one  witnesa 
alludes  to  ^e  exception  with  respect  to  the  liarren  cow. 
It  U  ameir^  attempt  to  extend  a  payment  which. covers  hay 
only,  to  jbay  axid  agistment.  The  modus  with  respect  to 
milch  cows  is  objectionable^  inasmuch  as  it  does  not  app^r 
what  is  to  be  paid  for  a  cow  bought  with  a  calf  by  her  sid^«  o^ 
bought  of  the  butcher^  instead  of  tithe  milk.  There  must' 
b^  ^yen  calves  as  well  as  cows.  No  modus  is  stated  as  pay^ 
able  between  seventeen  and  twenty-four.  This  objection  pre* 
vailed  in  Layng  v.  Yarborough  {b).  The  chief  objection 
19^  however  J  the  uncertainty  of  the  modus  and  the  sfaiftiiig 
YjMii^  of  it»  The  terriers  shew  that  t^e  reckoning  was  by 
the  (^If  and  not  by  the  cow.  Suppose  there  were  sevep 
cows  and  six  calves,  one  having  been  bought  in  milk,  orwitb 
a, calf  by  its  side:  or  suppose  seventeen  cows  and  sixteen 
calyeSji  thirty  cows  and  seventeen  calves,  what  would  be 
payable  in  these  cases?  if  a  person  had  seventeen  calves, 
I^e  would  pay  twice  2«.  4df.  and  then  fifty  or  any  number 
of  cows  might  be  introduced.  There  is  no  evidence  to 
shew  that  the  payment  was  calculated  by  the  cows  and 
not  by  the  calves,  and  the  modus  does  not  shew  what  is 
paid  for  cows  without  calves.  With  respect  to  the  custom 
as  to  lambs,  wool,  pigs,  and  geese,  all  the  cases  which 
have  been  cited,  apply  to  pigs  and  geese  only,  with  re- 
spect to  which,  from  their  great  fecundity,  it  is  evident 
ly  for  the  benefit  of  the  parson,  but  not  so  with  respect 

(a)  6  Price,  334 ;  3  Eagle  &  Y.  934. 
(6)  4  Price,  383 ;  3  Eagle  &  Y.  853. 
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to  Iambs,  where  the  occupier  might  chuse  what  number^  ExdLOLinBq. 
he  would  have.     It  is  evident,  that  a  seventh  or  a  sc-     ,  ^^f^  »  " 
venteenth,  without  any  thing  for  intermediate  numbers,     Peitohit¥ 
is  nqt  so  beneficial  as  every  tenth,  with  a  compensation   HoNEytowiB. 
for  the   intermediate   numbers.      With   respect  to  the 
fimn  moduses :  to  support  them  the  farms  must  be  an*^ 
dent  farms,  and  the  abuttals  must  be  shewn.    Scott  v. 
AUgood  (a).     There  are  farms  to  which  the  right  of  com- 
monis  appurtenant.    We  do  not  dispute  the  principle^ 
that  a  modus   covering   an  antient  farm,   will   cover  a 
right  of  common  appurtenant ;  but  we  say,  there  is  a  great 
difference  between  an  inclosiu'e  under  the  authority  of 
Parliament,  to  which  the  rector  is  a  party,'  and  an  inclostire 
under  a  private  agreement.    The  parties  in  this  case  by  the 
private  inclosure  have  destroyed  the  immemoriality  of  the 
fiurm,  by  altering  the  boundaries.     In  Price  v.  Litton^  not 
reported,  a  modus  of  26/.  was  stated  as  payable  for  the 
bidk  of  an  estate.     The  defendants  satisfactorily  siKewed, 
that  some  fields  were  covered  by  a  modus,  biit  others 
they  were  unable  to  identify.    An  objection  was  taken  be- 
fore Sir  WiUiam  Gran/,  aiid  he  decrieed  an  account. '  Th^ 
defendant  appealed,  and  the  Lord  Chancellor  confirmed 
the  decree.    The  defendant  in  that  case  would  have  given 
up  the  claim  as  to  three  or  foiir  fields  which  had  been 'al- 
lotted to  him,  had  he  been  allowed  to  do  so.     The  estate 
here  is  not  in  its  original  state. 

iThe  exemption  for  the  Gybrydding^s  FFocitf  is  not  pro- 
perly pleaded ;  the  defendant  Honeyborne  ought  to  have 
stated  that  the  lands  came  to  the  Crown  after  the  4th  Pe- 
hruaryi  ST  Hen*  8.  The  abbey  o{  Croxden  is  not  stated 
to  have  been  one  of  the  great  monasteries,  and  the  defence 
as  laid  is  quite  as  applicable  to  one  of  the  lesser  as  to  onq 
of  the  greater  monasteries.     The  defendants  have  not  pro- 

(a)  Anstr.  X6 ;  3  Eagle  &  Y.  1372. 
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SadLCkfoBf.  dueed  any  gvant  from  die  Crowny  or  any  siAlEwqueirt  (So»- 

*  ^     veyaoee ;  and  if  it  be  allowed  in  thia  case,  it  will  be  unne- 

Peitchbtt     oesaary  for  the  future  for  a  defendant  to  go  into  aHy 

HoMETBOBHB.   cvidence  of  hia  title  under  die  statute  37  Hen.  8. 

The  modus  for  milk  and  ealviss  ia  bad,  nothing  being  paid 
between  aeven  andseYenteen^  aDdaerenteen  and  tweaty^ae* 
ven.  JMjfug  ▼•  Yarhwnmgk  (a).     In  Gibhs  v.  QoodmoM  [fi^ 
a  modus  (^6#.  8<JL  for  every  tenth  <^ was  found  by  tiie  jmy : 
but  oAanobjecdony  that  nothing  was  found  to  be  payaUe  for 
less  than  ten,  an  account  was  decreed.    Aa  to  the  modiu 
for  hay  9  grass,  and  agistment  in  Scott  v.  Penmek  {c\  on  a«M* 
due  for  hay  and  agistment  of  enclosed  lands,  formerly 
eommons,  the  Court  thought  the  modus  bad  on  aaadier 
gioimd,  but  aeemed  to  consider  that  the  modua  eouU  not 
bo  supported^  sis  the  customary  payments  anteeedent  to 
the  andosure  ooidd  not  haVe  been  for  hay,  the  commoDS, 
&om  theirnature,  not  producing  it.   The  abbey  of  Oroaitm 
was. not  one  of  the  larger  monasteries,  and  therefore  not 
OKemptfrom  tithes.    Bishop  JSumei,  in  hiaHUiorypfihe 
R^armatiomi  publbhed  a  list  of  the  monaateiiea,  but 
Cr  extern  ia  not  to  be  found  in  that  liat.^ 

Jetvis  in  reply. — We  admit  that  the  modus  for  garden* 
stuff  extends  only  to  a  garden  occupied  with  or  belonging 
to  a  house,  in  lieu  of  the  tithe  of  the  gardenrstuff  pio- 
duoed  in  such  garden,  and  not  to  gardens  not  occupied 
with  or  belonging  to  a  house.  It  is  not  necessary  to  state 
the  garden  to  be  an  aatient  garden.  In  Prevost  ▼•  BetmM 
the  modus  was  laid  for  gardens  generally,  without  statiog 
them  to  be  ancient  gardens^    Layng  v.Yarborougk  (^I)  is 


(fl)  4  Price,  383;   8  Eagle  &Y.  (c)  Wood,  246;  GwiU.  1«50; 

853.  3  E^e  &  Y.  1318. 

.   (h)  Bunb.  328 ;  2  Wood,  346 ;  (rf)  4  Price,  383 ;  3  Eagle  &  Y- 

2  Eagle  &  Y.  51.  855. 
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abo  sn  authority  to  the  same  effect:   there  a  modus  of  *"^^i"*' 
4rf.  for  a  messuage  and  garth  was  held  good.    In  Scott  v.     ^ — ^ — ' 
ABgaod  (o)  Chief  Baron  Eyre  said^  it  was  unnecessary  to     J?"if^iiwf 
set  out  the  quantities  or  boundaries  of  an  orchard;  for   HoxmiQMh 
that  the  name  of  an  orchard  is  in  the  nature  of  the  descrip- 
tion of  the  thing,  and  mere  inspecticm  will  help  to  ascer- 
tain what  is  an  andentwchard.    The  sanie  reasoning  nmgr 
be  applied  to  an  ancient  garden* 

[Lard  Ckief  Baron* — Siqypose  a^  man  to  take  a  house, 
without  a  garden,  and  afterwards  to  mid^e  a  gaiden,  would 
the  modus  cover  it?] 

It  is  apprehended  it  would.  Thare  ia  no  reasonable 
objection  to  the  modus  fer  milk  and  ealtea)  for  if  a  cow 
were  brought  into  the  parish,  and  bad  no  calf,  or  lost  her 
calf,  still  the  modus  would  be  payable^  The  parson  would 
not  lose  any  thing,  as  he  would  have  the  modus  m  lieu  of 
milk  and  calves,  and  would  receive  it  whether  there  was 
any  calf  or  not.  There  is  no  weight  in  the  oli^tion,  thajt 
no Aing  is  stated  to  be  payable  £ot  any  intermediate  num- 
bers; forddl  is  clearly  payable  for  any  number  short  of 
seven*  If  the  modus  had  been  calculated  by  units,  he 
would  only  be  entitled  to  7i,  so  for  ten  he  would  be  en- 
titled to  Stf.  4dL,  which,  calculated  by  units,  would  be 
Is.  Sd.  only,  so  at  twenty-seven  he  would  have  4^.  Sd.  m- 
stead  of  8s.  Hd»  The  parson  is  benefited  in  every  one  of 
these  cases.  It  is  true,  at  twenty,  and  some  other  numbers, 
he  would  not  have  so  much,  but  he  is  benefited  by  the 
earlier  increase.  The  sum  payable  clearly  increases  by 
S»«i  4d.  annuaUy.  Gibbs  v.  Goodman  is  distinguishable 
from  the  present  case,  because  there  nothing  was  payable 
to  the  parson  under  ten,  which  is  the  precise  number  at 
which  the  parson  would  have  become  entitled  to  the  tithe, 

• 

(a)  Anstr.  16;  GwiU.  1369;  3  Eagle  &  Y.  1372. 
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18ik6.        '^^  dierefbre  he  had  no  greater  benefit.    As  to  the  moK 
^ — '^—^     dus  for  hay,  it  is  well  laid,  and  applies  to  the  tithe  of  agist- 
^.  ment,  as  well  as  the  tithe  of  hay.     In  Honeybome^s  case 

HoMVTBORin.  Ae  modus  is  stated  as  6rf.,  in  Ueu  of  the  tithe  of  all  auM 
and  hay,  except  for  grass  eaten  by  barren  cows,  for  wnich 
Id.  is  payable.  Grass  and  hay  are  used  here  as  two  se* 
parate  things,  that  is,  for  so  much  of  the  grass  not  made 
into  hay  as  is  eaten  by  barren  cattle,  not  being  barren  cows; 
It  is  true,  that  some  of  the  defendants  have  stated  the 
modus  wiih  more  precision  than  the  others,  but  there  is 
no  ambiguity.  Driffield  ▼.  Orrett,  which  has  been  cited  as 
an  aildiorify  against  this  modus,  did  not  contain  any  ex- 
ception ^e  the  present  case.  There  is  no  mention  in  the 
terriers  of  any  other  agistment  than  that  of  barren  cows. 
Most  of  the  witnesses,  it  must  be  admitted,  speak  of  this 
Bk  H  modus  for  tithe-hay,  but  this  must  be  looked  at  with 
reference  to  the  preceding  testimony  of  the  witnesses  as  to 
the  agistment  of  the  barren  cow.  With  respect  to  the  ob- 
jeetion  that  Croxton  Abbey  is  not  stated  to  have  beei(i  one 
of  die  glreater  monasteries,  there'  is  very  great  doubt 
whether  several  of  the  lesser  abbies  were  not  dissolved  af- 
ter the  4th  February,  27  H^.  8.  Taie  v.  Skelitm  (a). 
It  appears  firom  Walktate  v.  Wikhaw,  cited  in  a  note  to 
that  case — and  which  is  aLsp  to  be  found  in  Degge,  that 
Croxden  Abbey  was  onoeweaby  letters  patent,  and  Was 
not  dissolved  till  the  31  Hen.  8;  and  in  that  case  the  lands 
were  held  discharged  of  tithes. 

As  to  the  allotments  under  the  private  inclosure,  the 
cases  cited  do  not  apply.  InWhieldan  v.  Harvey  (fi),  the 
point  discussed  was,  whether  barren  lands  were  discharged 
ttnder  the  statute.  It  is  submitted,  that  as  to  part  of  this 
biB  it  will  be  dismissed  with  costs,  as  to  the  other  an 

(a)  4  Wood,  550 ;  3  Eagle  &  Y.  1 379. 
(h)  2  Eagle  &  Y.  60. 
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aopoimt  of  the  moduses^  and  that  no  decree  could  be  Buk.(XikSq. 
vmde  without  issues*  ^  *  ^ 

The  cause  stood  over  for  judgment*  ParrcMw 

.  «  Ho<ETsom«a.' 

LoED  Cmp;  Babon.  [After  stating  the  pleadhigs,  and     *^'  *^ 
€|pfHeipatuig  the  sereral  modyses  set  D^i^j-rWhen-Iftet 
Jhi^  Jengih.  of  dispofting  of  these  aeyerolpoiiits  andUnutmy 
■ttqitian  to  them  ipi  succasaionji.I  inlL Retail  mcyre  pa9ticu!<> 
larif.  the  natu^  and  extent  gf  ea^.of  tbei  m^dusea  rdKo^ 
pi^    I  .will,  sajr,  I^>wjsyer^  g^n^^Slj^  M9^  the-^jbjeo)^  of 
tfa^  fiffip  moduiieft.that  numj  witneisea  iqppak  to  i^fmt^r 
ticp. ,  bm .  X  .9;)iMfeii|e,,,nar|elf  ^  ^ .  pne^Hflf d,  0qmi-tfi^ 
ceipng  tesatiinaiur.  p^.  tbiub .  c^^a^t^t  ^  U$iB,  l^oiviavef i^rat- 
just  that  the  case  qf  the  d^endants  should  not  ^^f^  t^MHf 
the.  want:  of  it^  becwse  the  !deQden^48.  ncf^faifir  thip^>}#Mdt 
nor  that  of  thc^  .o^se,  but  arises  from  the  rule  of  layii^  <  i  r 
.  It  appears  that  a  defendant  whoaeeks  to  estaUiriiMwii 
modus  mnstJGunst  describe  with  sufficient  partic^ahprifyllie, 
flietes  and  bounds  of  the  ferm^  so  that  the  iaaHp»ben(  UpajF 
know,  on  what  laqds  the  pecuniary  pajrment  is.  chaiged;» 
&cafH%,  he  must  satisfy  the  .Court  that  die  iiimi.is  an. 
sndent  iami;  and  kuihf,  he  must  prove  the  immemcarial^ 
jBjmoat  of  the  modus.  .  I  have  not  found  in  my  resaarehi; 
es  any  eicact  description  or  definition  of  what  shall  beeuf'V 
fieieDt  evidence  on  the  two  last  points,  to.  support  the  idis^t , 
charge.    It  cannot  be  expected  that  any  testimongrshouU 
be  produced  that  the  landsi  to  which  the  appellation  xrf'im 
ancient  fiurm  is\given,  were  cultivated  together  atvfxnfaefcBr 
die  year  .1 189,  nor  that  the  paynmits  insisted  upons'vtasar^ 
then  made.    It  would  be  nearly  as  reasonable  to  .ntqfabm:^ 
the  actual  production  of  that  which  every  such  caae  mp^ 
poseSf  the  deed  of  composition  executed  between  the  land- 
owner and  the  parson,  patron,  and  ordinary,    From  the 
nature  of  the  fact  it  can  be  established  by  presumptive 
evidence  only,  and  I  see  no  reason  why  the  same  evidence 

VOL.  I.  L 
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*^A9fi*^  which  estaMishes  a  parochial  modus,  should  not  estabMt 

^^ — ,,-J->      a  farm  modus ;  that  is^  the  usage,  as  Sen  back  as  ean  be 

PaiTCHETT     reasonably  traced,  of  the  payment  being  made  on  one  side, 

HoNBYBoaNE,   and  of  tithes  in  kind  not  being  demanded  on  the  other. 

This^  as  £Btf  as  I  can  find  authority,  appears  to  have  been 

the  understanding  of  the  Court.    It  is  the  fiur  result  of 

what  is  said  and  done  in  Ijord  StaweU  ▼.  AtUm  (a),  tbai 

the  antiquity  of  the  farm  is  to  be  inferred  item  Ae  anti>^ 

quity  of  the  payment  for  the  same  lands;  and  in  OjOh 

brand  v.  SeoUon  (i),  that  the  fiurt  cyf  the  payment  of  the 

modus,  and  the  non-payment  of  the  tithes,  is  all  that  is  re* 

quired  to  sustain  the  defence  of  a  fium  modus.    I  shall 

adopt  this  prindple,  and  will  now  proceed  to  each  indin^ 

dual  modus. 

[His Lordship  then  proceeded  to  consider  the  ftffmmo^ 
duses  set  up  for  WoodAead  farm  and  Woodhomse  fimoBi 
(two  of  the  ancient  &rms)  the  modus  for  the  foriner  of 
which  was  6dL  and  the  latter  SdL,  in  lieu  of  tithe  of  hay, 
grass,  and  agistment,  except  the  agistment  of  barren  cows, 
and  went  through  the  CTidence  in  detail ;  concluding  tlMi;t 
the  moduses  were  made  out,  but  that  it  was  open  to  tlie 
rector  to  require  issues  if  he  thought  fit] 

His  Lordship  then  proceeded. — ^Upon  the  ^riiole,.it 
seems  to  me  that  it  would  be  extremely  captious  and  in* 
just  to  decree  an  aocount  of  tithes  for  the  disputed  articles* 
It  has  been  said  that  the  evidenoe  does  not  establish  ^le 
modus  to  have  covered  grass  and  agistment.  The  terriersi 
certainly  are,  I  thinks  to  be  understood  as  speaking  of  hay- 
only,  and  some  of  the  witnesses  also  speak  of  hay  oidy^ 
but  others  of  them  expressly  swear  that  they  consideKed 
it  as  for  grass  and  agistment.  There  is  no  evidence  wlmt^ 
ever  that  tithe  of  grass  was  rendered  or  agistment  paid,  txA 
there  is  no  ground  whatever  to  conjeotuve  that  in  ftct  any 

(o)  8  Aastr.  564;  %  Eftgle  &  Y.  {h)  4  Price,  267;  1  Wils.  113; 
419.  1  Dan.  27;  3  Eagle  &  Y.  830. 
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inch  distinction  wasmade,  the  usage  seems  sufficient  to  put  Exch.  Ck,  inBq. 
upon  the  terriers  the  enlarged  construction  contended  for.      v.^^,^...!^ 
I  must  support,  therefore,  these  farm  moduses  [the  moduses     PRiTCHErr 
for  kay,  grass,  and  agistmenf]  as  they  are  pleaded.    I  shall    HoNETBoamk 
not  think  it  necessary  to  go  through,  in  the  same  detail, 
the  evidence  in  support  of  such  other  of  these  farm  mo« 
duses,  as  it  appears  to  me  ought  to  be  allowed;  it  would 
be  a  imre  waste  of  time,  because  in  general  the  evidence 
is  precisely  the  tame.     It  is  the  testimony  of  the  same 
witnesses,  with  the  same  means  of  knowledge,  and  depos* 
ing  to  similar  facts.    In  some  cases  the  proof  is  stronger. 
I  think  that  upon  the  whole  the  two  cases  into  which  I 
have  entered  are  among  the  weakest.     In  several,  the  wit- 
nesses are  more  numerous,  and  lived  upon  the  farms  very 
many  years  ago,  and  speak  distinctly  to  the  payment  of 
die  fiirm  mbdus^s  pleaded,  and  to  the  non-payment  of 
any  tithes  of  hay,  grass,  or  agistment.    I  shall  content 
myself  with  enumerating  the  farms  in  respect  of  which  I 
dunk  the  defence  ought  to  be  sustained,  and  will  make 
upon  each  such  particular  observations  as  arise.    [His 
Lordship  proceeded  to  consider  at  considerable  length 
each  modus,  in  the  manner  suggested  by  him.]     His  Lord* 
ship  then  adverting  to  the  total  exemption  claimed  by  the 
defendant  Honeybame,  under  the  statute  Hen.  8,  said, 
dus  exemption  applies  to  certain  lands  in  the  possession 
of  tibe  defendant  Honeybome.    They  are  Gybbrydding 
Wood  J  Neithay  Wood,  Monks  Wood,  and  Marshall's 
Wood,  and  are  said  to  be  part  of  Croxden  Abbey,  and  aa 
such  entitled  to  the  benefit  of  the  stat.  81  Hen.  8.    The 
defence  is  pleaded  in  the  answer  otHoneybome:  he  says, 
he  has  undentood  and  believes  that  all  the  said  woodlands 
are  part  of  the  possessions  of  the  late  dissolved  monastery 
(^i  Croxden  or  Crohenden  Abbey,  which  was  dissolved  by 
or  came  into  the  hands  of  his .  late  Majesty  Hen.  8,  and 
that  such  woodlands  were  then  in  the  hands  or  occupation 

l2 
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Etch.  (XimSq.  of  the  abbot  and  monastery^  and  were  held  by  the  abbot  dis- 
,  ^^^^*  ,  charged  of  all  tithes^  and  were  afterwards  granteid  by 
l*MTGHBTT     thc  CrowH  ko  persons  under  whom  the  defendant  claims 

HoHBTBOENB.   ^^^  ^^  ^^  samc^  wlth  all  the  privileges  and  UDomunities, 

and  to  be  held  in  as  ample  a  manner  as  the  Crown  or  the 
said  late  dissolved  monastery  held  or  enjoyed  the  same. 
He  then  goes  on  to  say^  that  he  believes  that  no  tithe  in 
kind,  or  composition  for  tithe,  has  ever,  within  the  memo- 
ry of  man,  been  paid  by  any  of  the  owners  or  occupiers  of 
the  said  woodland,  to  any  rector  of  the  said  parish^  in  satis- 
faction of  the  tithes  of  any  of  the  titheable  matters  arising  on 
the  said  woodlands.    The  first  objection  on  the  part  of  the 
plaintiff  to  this  defence  is,  that  it  is  not  properly  pleaded*  It 
certainly  is  not  pleaded  in  the  usual  terms.  It  is  said,  that  the 
woodlands  were,  at  the  time  of  the  dissolution,  in  the  hands 
of  the  abbot,  and  were  held  by  him  discharged  of  all  tithes. 
It  is  not  said  how  discharged,  whether  by  particular 
buU,  by  order,  or  prescription.      However,  it  seems  to 
me,  upon  the  whole,  putting  a  liberal  construction  upon  the 
langliage  of  the  answer,  and  taking  the  whole  of  it  into 
consideration,  that  I  may  understand  it  to  mean  that  it  was 
discharged  in  the  hands  of  the  abbot  by  prescription* 
It  is  next  contended,  that  this  not  being  one  of  the  great- 
er abbies  it  is  not  entitled  to  the  protectioh  of  the  31  Hem, 
8k    The  circumstances  which  would  entitle  it  to  that  pro- 
tection are  not  detailed  in  this  answer,  as  they  ought  to 
have  been;  but  as  it  appears  the  very  question  arose  in  a 
former  case,  which  has  been  referred  to  in  the  argument, 
and  as  it  was  decided  in  favour  of  the  exemption,  I  am  un- 
willing to  let  it  turn  upon  this  deficiency.    The  case  I  al- 
lude to  is  that  of  WcUkUUe  v.  Wilshaw.    What  appear  to 
me  to  be  the  objections  least  likely  to  be  hereafter  surmount- 
ed, arise  firom  the  defective  evidence  that  the  lands  are  de-^ 
rived  from  the  monastery,  and  entitled  to  the  benefit  of  thia. 
exemption.    The  surrender  of  the  abbey,  30  Hen.  8,  1538, 
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shews  nothing  material,  only  that  they  had  woods.    The  jbm*.  c».  in  JB9. 
minister's  account  produced  shews  that  he  accounts  for  rent     v_15^_^ 
of  \9d.  for  the  herbage  of  a  certain  wood  called  Gylbery-     Pbrcrett 
djfnge,  with  the  appurtenances  in  Cheadle.    The  particu-  HoirarBoairi. 
lar  produced  with  the  view  to  a  supposed  grant  to  a  Mr. 
Levesan,  mentions  Gybberyddingef  and  a  grove  called 
Months  Woode.    It  b  not  very  intelligible,  at  least  I  do  not 
understand  it;  however,  here  the  evidence  stops.    Whe- 
tfier  any  such  grant  was  ever  made  I  know  not,  and  there 
is  not,  either  in  my  notes  or  memory,  any  trace  of  any 
grant,  or  any  deduction  of  title  from  it.    Then,  when  I 
proceed  to  examine  what  I  consider  most,  important,  the 
evidence  of  usage,  I  find  the  deficiency  equfdly  great.    It 
is  necessary  to  shew,  not  only  that  the  lands  were  in  the 
hands  of  the  monastery  at  the  time  of  the  dissolution,  but 
that  they  had  been  in  their  hands  discharged  by  the  pre- 
scription.   Where  there  are  no  ancient  documents  to  sup- 
port this  presumption,  one  expects  the  modem  evidence 
to  carry  it  back  a  considerable  way,  and  to  be  so  clear  and 
uniform  as  to  satisfy  the  Court,  that,  in  acting  upon  the 
presumption,  they  are  supporting  a  usage  of  considerable 
antiquity.    This  is  the  least  burthen  which  a  defendant 
in  a  tithe  suit,  insisting  upon  a  turn  decimando,  can  be  re- 
quired to  carry.    How  is  it  carried  here?   I  can  find  no 
witness  upon  the  point  but  one  BenjanUn  Weston^  who 
teDs  us,  that  within  the  last  thirteen  years  there  have  been 
several  £dls  of  wood  and  underwood  for  sale,  but  that  no 
tithes  were  demanded.  *  It  seems  to  me  to  be  impossible,' 
according  to  any  rules,  to  support  this  plea,  not  very  well 
laid  and  still  worse  sustained.     I  must  decree  an  account 
therefore  as  to  these  woods.    There  remain  still  to  be  dis- 
posed of  the  parochial  moduses.    Of  what  are  60  called 
there  are  six  in  number :  one  for  milk  and  calves,  one  for 
oolts,  one  for  the  agistment  of  barren  cows,  one  for  lambs,, 
pigs,  fleeces,  and  goslings,  one  for  poultry  and  eggs,  and 
one  for  a  house  and  garden.    I  believe  I  may  take  it,. 
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Etch,  Ch,inBq.  that  the  moduses  of  4d,  for  a  colt,  and  of  1  d.  for  the  agiat- 
,  ^^^^\  ment  of  a  barren  cow,  are  admitted  on  behalf  of  the  pkin- 
PaiTciisTT  tiff.  In  this  he  gives  up  nothing  which  he  could  by  any 
HQMTQoaHs,  possibility  maintain.  No  defence  of  the  kind  waa  eyex 
better  entitled  to  be  allowed.  On  the  other  hand,  the  de- 
fendants seem  to  give  up  the  xoode  of  tithing  for  poultry 
and  eggs,  in  which  it  appears  to  me  that  their  candour  is 
just  as  little  prejudicial  to  their  interests  as  the  admisaiona 
of  the  pbuntiff  are  to  his  interest*  The  questions  be- 
tween the  parties  are  reduced  to  three,  one  respecting 
milk  and  calves,  another  respecting  house  and  gfurden, 
and  a  third  respecting  lambs,  pigs,  fleeces,  and  godinga. 
The  modus  set  up  for  milk  and  calves  is  of  this  nature : 
They  say,  that  if  the  cows  are  imder  seven,  thai  ia,  aie 
six,  or  less  than  six,  lid.  is  paid  for  each  cow,  as  a  aatiafiic- 
tion  for  the  tithes  of  the  milk  and  calf  of  such  cow : — that  if 
the  cow  and  calves  amount  to  seven,  and  are  under  seventyscDy 
ihesumo{2s,4fd.  is  paid  in  lieu  of  the  tithe  of  milk  and  calves 
of  such  cows  :-*that  if  they  amount  to  seventeen,  and  are  un- 
der tw&[ity-seven,  then  a  further  sum  of  2tf.4cf.  is  paidfor  such 
cowsandcalves,inlieuof  the  tithesof  milk  andealves,  andao 
on,  an  additional  28, 4c/.  for  every  ten  cows  [and  calves  (a)]  in 
lieu  of  the  milk  and  calves  of  such  cows.  Sudi  is  the  obvi- 
ous meaning  of  the  defendants  in  what  they  aver,  although 
their  language  is  not  so  entirely  accurate  as  to  escape  cri- 
ticism. The  evidence  establishes  this  usage.  The  diffi- 
culty which  the  language  of  most  of  the  answers  has  in- 
troduced is,  that  the  payment  of  1(€{.,  where  the  cows  and 
calves  are  under  seven,  is  so  stated  that  it  would  seem  to  Ibe 
payable  for  the  cows,  and  according  to  the  number  of  cowb, 
even  if  they  had  no  calves,  provided  they  produced  milk; 
whereas,  the  fair  construction  of  the  evidence  is,  that  it  ia 
applicable  only  to  such  cows  as  have  had  calves,  and  milk, 
as  the  natural  consequence.     I  think  the  language  of  the 

(a)  The  words  [and  calves]  were  not  in  iie  answer. 
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nuijpn  is  open  to  this  observation,  and  if  I  thought  it  iisaLCk.kiEq. 

had  had  any  material  effect  upon  the  evidence,  or  could     .  i326.  ^ 

by  possibility  have  misled  the  plaintiff  as  to  the  case  he     PuTCHsn 

was  to  meet,  I  should  have  doubted  whether  the  defence   HoMSYBoaas. 

ooght  not  to  have  been  overruled,  on  aooovmt  of  the  dis- 

eiepancy  between  the  modus  laid  and  the  modus  proved. 

But  I  think  it  could  not,  for  ail  the  higher  branches  of  diis 

coBtemy  as  laid  in  tiie  answers,  clearly  import  Aat  the  oow 

having  a  calf  was  a  necessary  ingredient  to  bring  the  castt 

within  the  oastom.    The  whole  is  in  these  words:—''  \kd. 

tot  every  milch  cow,  if  under  seven,  kept  and  fed  on  the 

nspecdve  fiums  and  land,  (except  as  therein  moitioned), 

in  lieu  of  titlie  milk,  and  calves  of  such  cows,  and  another 

BMMlas  of  Ss.  4id.f  if  the  said  milch  cows  and  calves  shall 

amount  to  seven  and  not  seventeen  in  number,  and  the 

tike  sum  o£  9s.4kL  for  every  ten  milch  cows  and  calves 

after  the  first  seven,  in  lieu  of  the  tithe  of  the  milk  and 

calves  of  such  cows." 

The  witnesses  generally  speak  to  this  effect:  ''The 
lector  received,  when  the  number  of  cows  was  less  than 
seven,  the  sum  of  UdL  for  each  cow  producing  a  calf,  in 
lieu  of  die  tithes  of  miUc  and  calves  of  such  cow.**  He  re- 
ceives 2f.  4rf.  for  the  seventh  calf,  and  2s.  4fd.  for  the 
seventeenth.  So  the  usage  appears  to  be.  It  is  then  ob- 
jected diat  this  modus  is  void,  because  nothing  is  paid  for 
any  numbers  intervening  between  seven  and  seventeen, 
and  between  seventeen  and  twenty-seven,  and  so  on.  The 
fiict  would  be  represented  more  accurately  if  it  were  stated 
duit  the  same  sum  is  paid  for  seven,  and  for  all  the  follow- 
iiig  numbers  up  to  seventeen,  and  so  on.  I  do  not  feel  that 
I  am  bound  by  any  authority  to  hold  that  this  is  a  bad 
modus.  The  weight  of  authority  is  in  its  iavoujr ;  and  as 
I  aee  nothing  unreasonable  in  such  a  contract,  and  no  evi- 
dence to  prove  that  none  such  coidd  i^giiMf*fiten  made, 
I  cannot  reject  it  upon  that  groilnd.''  I  shall  take  that 
course,  therefore,  upon  this  subject,  wluch  seems  the  most 
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JbteA.ci.teEf.  just  and  reasonable,  Uiat  b,  to  make  no  decree  in  oppoeitioift 
1826.        ^  1^  usage  so  proved.    It  is  of  course  that  the  phintiff 
should  have  an  issue  upon  it  if  he  pleases.    It  is  also  a  con- 

UnmnoMn.   ^^^^^^^  ^^  ^^  opinion  I  have  intimated,  that  the  modus 

will  not  cover  the  milk  of  cows  brought  into  the  paridi,^ 
which  have  dropped  theit  calves,  or  of  such  cows  as  have 
milk  without  calves,  if  that  ever  happens. 

.  I.  diall  take  next  the  modus  of  2<f.  pleaded  for  a  house  and 
garden.  The  manner  in  which  it  is  pleaded  is,  jML  for  every: 
house  and  garden,  in  lieu  of  garden-stuff.  It  is  thus  stated  in 
the  terrier  of  1711,  under  the  head  of  Etuier  Roll,  <'  For 
house,  and  garden  Sci.;*^  in  1762,  under  the  head  o(  Easier 
Dues,  **  For  house  and  garden  ScL;**  and  all  the  subsequoit 
terriers  are  exactly  in  the  same  terms.  There  is  abuiH 
daiice  of  living  evidence,  that  no  tithes  of  garden-stuff  have 
ever  been  pud  in  their  memory,  but  that  it  has  always  beeo 
compensated  by  a  payment  o(2d,  I  can  discover  no  legal 
objection  to  this  modus;  and  therefore  I  must  suatam  it. 
Both  from  the  pleading  and  the  evidence,  it  is  a  malenal 
condition  that  the  garden,  to  be  protected,  should  be  a 
garden  annexed  to  a  house.  The  modus  will  not  there- 
fore protect  any  such  as  are  not  annexed  to  the  houiae,  for 
the  use  of  the  house ;  and  therefore  will  not  protect  market 
gardens,  if  there  are  any  such  in  the  parish. 

I  shall  next  ad  vert  to  the  custom  alleged  for  tithing  lainbay 
pigs,  geese,  and  wool.  It  is  thus  alleged  :-*''  There  is  an  im- 
memorial usage  of  tithing  lambs,  pigs,  wool,  and  geese  in  die 
said  rectory  or  parish,  that  is  to  say,  the  seventh  lamb,  pig, 
fleece,  or  gosling,  belongs  to  the  rector  of  the  parish,  if 
there  be  seven,  instead  of  a  tenth  only  of  the  value  of  such 
hunhSf  pig*9  fleeces,  or  goslings,  in  lieu  of  the  tithes  of  such 
lambs,  pigs,  fleeces,  or  goslings;  and  that  ifthere.be  se^ 
venteen,  and  so  on,  an  additional  lamb,  pig,  fleece,  or  gos^ 
ling  for  every  successive  ten;  but  that  he  should  not  take 
any  tithe,  if  there  be  less  than  seven  lambs,  pigs,  fleeoes» 
or  goslings,  nor  any  tithe  for  intermediate  numbers  be- 
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tween  seven  and  seventeen,  seventeen  and  twenty-seven,  £M*;C7A.teJEr. 
and  so  on  progressively.  ,  ^^^^*  > 

This  is,  in  my  opinion,  contrary  to  the  usual  principle  TtLttenrtr 
of  tithing,  inasmuch  as  nothing  is  rendered  under  seven;  Honmoaiia. 
and  it  is  evident  that  as  to  several  of  the  articles  comprised 
in  this  custom,  the  render  of  one  at  seven,  eight,  or  nine, 
does  not  compensate  for  the  entire  non-render  up  to  seven, 
and  the  render  of  one  only  for  all  the  numbers  between 
ten  and  seventeen.  It  appears  to  me,  that  wherever  this* 
is  mixed  idth  money  payments,  it  would  be  rash  to  hold 
that  such  a  custom  could  not  have  a  reasonable  oom- 
mencement,  because,  as  we  do  not  kno#  when  the  custom 
commenced,  we  cannoi  judge  of  the  relative  value  of  the 
ocmunutation  for  the  tithe  in  kind.  But  in  this  case,  where 
tithe  in  kind  is  alone  payable,  it  must  have  been  obvious, 
at  all  times,  that  receiving  something  more  from  seven  to 
ten,  could  be  no  adequate  compensation  for  receiving 
nothing  under  seven,  and  from  tiience  up  to  sixteen.  A 
custom  of  this  kind  has  been  supported  in  one  instance  as 
to  pigs.  The  reason  given  was,  that  the  bargain  was  fa- 
vorable to  the  parson,  from  the  natural  fecundity  of  the  ani- 
mal, it  happening  but  seldom  that  they  produced  under  the 
number  at  which  they  were  to  pay.  I  will  not  stop  now  to 
consider  whether  tiiat  case  ought  to  be  followed,  in  oppo- 
sition to  the  general  principle,  and  to  some  authorities ;  but 
I  will  content  myself  with  stating  tiiat  here  it  is  alleged  as 
one  custom  applicable  to  a  variety  of  different  animals,  to 
several  of  which  that  reasoning  does  not  apply.  I  am^ 
therefore,  of  opinion  tiiat  I  must  overrule  this  defence. 

There  is  one  point  upon  this  record,  which  I  have  not  yet 
noticed.  Some  of  the  defendants  are  in  possession  of  certain 
lands  which  were  formerly  common,  but  which  have  been  al- 
lotted, as  it  is  said,  to  them  in  respect  of  tiieir  ancient  fiirms, 
and  they  claim  the  same  exemption  for  these  allotments 
as  for  the  ancient  forms  themselves.  This  is  a  subject  to 
which  I  had  occasion  to  turn  my  attention  in  the  cause  of 
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StdL  CKmBq.  the  Bishop  of  Carlisle  v.  Blam  (a),  although  there  the  com- 
1826.  ^     mon  ^as  in  a  different  parish.     This  case  is  rather  more  fii- 
Pbitcbbtt     vorable  to  the  occupier.    Still,  it  appears  to  me,  that  I  de- 
cide most  agreeably  both  to  principle  and  to  authority,  to 
hold  that  the  occupier  ought  to  shew,  that  the  parochial  mo» 
duses  had  covered  the  tithes  of  the  common  out  of  which 

the  allotment  was  made.    If  there  be  any  such  evidence 

♦ 

ip  this  case,  it  has  not  been  pointed  out  to  me,  and  I  have 
not  discovered  it  by  my  own  researches.  It  should  also  be 
fi^ewn  that  the  allotment  was  made  in  respect  of  the  fans 
entitled  to  the  exemption*  I  do  not  find  sufficient  evi« 
dence  of  this  fiu^. 

(a)  AnUfpskge  123. 


Ghat's  Imn 

«.J?^^>  BEFORE  ALEXANDER,  LORD  CdlEf^  BARON;    AND  GRAHAM,  B. 

Iten 


€ftn* 


^^'  ^^'*'  CoMPTON  V.  Earl  Grey. 

nroniiA^  rac^'  BiLL  by  an  impropriate  rector,  against  occupiers  of 
w^gaimt  oocupi- '  lands,  for  an  account  and  satisfaction  of  tithes.  To  this  bill 
Mconnt^Uthet;  ^^  Grey,  who  was  a  portionist  of  the  tithes,  was  made  a 
^^^^J^  '  defendant.  The  bill  charged  that  Earl  Grey  was  entitled 
quiring  a  disco-  to  a  portion  of  the  tithes  which  were  not  demanded  by  the 
ter  of  the  deeds  ^iU*   The  bill  also  charged  that  the  tithes  demanded  by  the 

Stoerto^***  ^^  ^^  ^^^  ^^^  severed  from  the  rectory,  and  that  Lord 

entitled  to  the  Grey  had  in  hb  custody,  possession,  or  power,  divers 

to  which  the  biu  deeds  and  writings,  from  which,  if  produced,  it  would  so 

be  entitled;  ai*  appear,  and  would  prove  the  title  of  the  plaintiff  to  the 

d^  wtUd**"*  tithes  demanded  by  him  of  the  occupiers.     The  bill  pray- 

■hew  not  only  ed  an  account  and  satisfaction  of  the  tithes  by  the  oc- 

the  title  of  the  "^ 

portionist  to 

the  tithes  dmimed  liy  him,  but  also  the  tide  of  die  plslntiff  to  the  dthes  demanded  by  hin  of 
the  occopien.    Demurrer  by  t^  pordonist  to  the  discovery  allowed. 
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cupiersi  and  a  discovery  of  tlie  deeds  or  grant  under  which  EqwU.  Aedb. 
Lord  Grey  claimed:  and  by  the  bill,  the  plaintiff  offered  ^J^^ 
to  confirm  such  title  as  Lord  Grey  might,  on  production 
of  his  deeds,  appear  to  have.  Earl  Grey  demurred  to 
«>  much  of  the  bill  as  sought  a  discovery  or  production 
of  the  deeds ;  and  answered  to  the  remainder :  and  by  his 
answer  denied  the  plaintiff's  title  as  rector,  and  stated,  that 
the  parish  consisted  of  several  townships,  which  were 
earned  in  the  answer;  and  that  at  an  early  period,  and  be- 
fore the  statute  of  dissolutions,  portions  of  the  tithes  had 
been  severed  and  granted  from  the  rectory.  The  de- 
fendant then  stated,  that  he  claimed  to  be  entitled  under 
a  grant  to  the  tithes  of  the  township  oi  Learmouth. 

Titmey,  for  the  plaintiff. — ^This  may  be  compared  to  the 
case  of  a  bill  by  an  heir  against  a  jointress  for  a  discovery 
of  the  deed  under  which  she  claims  jointure.  Such  a  bill 
haa  been  held  to  lie,  provided  the  heir  ofEst  to  confirm  the 
jointure  (a).  So  here,  though  we  seek  a  discovery  of  Lord 
Greys  title,  it  is  not  in  order  to  impeach  it,  for  we  offisr 
to  confirm  such  title  as  he  may  appear  to  have.  In  this 
ease  the  occupiers  allege  Lord  Grey  to  be  ehtided  to 
die  tithe  of  hay^  and  intend  to  pay  it  to  him.  The  plain- 
tiff believes  Lord  Grey  to  be  entitled  to  the  tithes  cyf 
com  and  grain,  but  not  to  the  tithe  of  hay ;  and  he 
therefore  desires  the  production  of  those  deeds,  which^ 
though  they  establish  Lord  Greys  title  to  some  articles, 
will  evince  the  rector's  right  to  the  remainder.  The  title 
of  Lord  Grey  is  the  title  of  the  plaintiff.  If  Lord  Grey 
had  fflmply  pleaded,  that  he  was  entitled  to  all  the  tithes 
of  Learmouthf  he  would  have  been  bound  to  state,  that 
the  tithes  claimed  by  him  had  been  severed  from  the  rec- 
tory: he  would  have  pleaded  the  grant  of  the  portion  as  a 
bar  to  the  discovery  sought  by  the  bill.  It  is  apprehend- 
ed, that  the  tithes  of  com  and  grain  were  granted  to  an  an* 

(a)  Lord  Redesd.  p.  162. 
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cestbr  of  Lord  Grey  when  the  lands  were  arable,  and  though 
they  are  now  all  m  pasture,  he  continues  to  receive  the  tithes 
without  any  title.  If  Lord  Grey  had  only  pleaded  that  he 
had  a  title,  it  would  have  been  sufficient;  but  he  pxoleeli 
himself  from  the  discovery ,  without  setting  up  a  title.  The 
demurrer  is  also  over-ruled  by  the  answer.  In  the  answer 
he  states,  that  he  claims  to  be  entitled  to  all  the  tidies  id 
Lemmumih:  first  demurring  generally  to  the  djsoeverjr; 
and  then  aOeging  tl^at  he  is  entitled  to  the  tithes,  without 
stating  whether  underthe  grant,  or  in  what  manner.  Lcxd 
Grey  alleges  also,  that  he  has  not  any  deeds  in  his  pos- 
session  which  will  make  out  the  plaintifi^s  title,  because 
he  denies  that  the  plaintiff  is  rector.  But^  by  the  de- 
murrer, he  admits  the  plaintiff  to  be  rector;  and  there- 
fore, by  inference,  that,  if  rector,  the  deeds. are  mate- 
rin« 


JertiM  and  Aimi ,  in  support  of  the  demurrer. — ^The 
case  of  the  jointress  does  not  apply :  to  support  that  case, 
there  must  have  been  an  admission  of  the  plaintiff's  title. 
In  Wing  y.  Murrelia),  the  Court  held  the  plaintiff  to  striet 
proof  of  his  title.  We  deny  that  we  are  bound  to  make 
the  discovery  sought  by  the  plaintiff's  bill,  but  state  by 
our  answer,  as  we  were  bound  to  do,  that  these  tithes 
were  severed  at  a  time  prior  to  the  commencement  of.  the 
plaintiff's  title. 

Tinney,  in  reply. — The  Court  certainly  will  not  compdL 
a  defendant  to  produce  a  deed,  where  the  plaintiff  quarrels 
witii  that  deed,  and  seeks  to  pick  a  hole  in  the  title;  but 
where  he  merely  seeks  a  discovery  of  a  deed  to  establish  a 
collateral  title,  there  can  be  no  objection  to  its  doing  so. 

Lord  Chief  Baron. — This  case  involves  a  very  im- 
portant principle.     In  all  the  cases  in  which  advanti^e 


(a)  M' del.  Ii  Yosng^  ^20. 
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has  been  sou^t  to  be  taken  of  forfeitures,  and  cages  of    s^.  Bxdk. 
that  description,  the  general  principle  has  been,  that  im-     ,  1326.  ^ 
less  the  party  can  shew  an  interest  in  the  realty,  he  is  not      comftom 
entitled  to  any  discovery  of  the  deeds  relating  to  the  es-     EadOEir. 
tate.     It  is  by  a  similar  mode,  that  the  defendant  endea- 
Tours  to  protect  himself  in  this  case:  he  contends,  that 
the  plaintiff  has  not  any  title  or  interest  in  these  tithes, 
and  that  thefrfore  he  is  not  entitled  to  any  discovery  of 
the  deeds  relating  to  those  tithes.    It  has  been  said,  that 
he  should  have  protected  himself  from  this  discovery  by  a 
plea;  and,  perhaps,  he  might  have  done  so:  but  I  see  no 
leasoQ  why,  if  the  objection  appears  on  the  Ull,  a  party 
may  not  avail  himself  of  a  defence  which  might  be  the 
subject  of  a  plea,  in  the  shape  of  a  demurrer.    It  does  ap- 
pear to  me,  in  this  case,  that  the  objection  is  apparent  on 
die  face  of  the  bill,  and,  therefore,  that  a  demurrer  was  a 
good  mode  of  defence. 

It  has  been  ingeniously  said,  that  the  plaintiff  has  an 
intereft  in  the  deeds,  but  the  same  observation  might  be 
ippKed  to  almost  every  case.  The  effect  of  the  argument 
is  this — ^the  plaintiff  says,  if  you  will  produce  your  deeds, 
it  will  appear  that  you  have  no  title,  and  as  you  have  no 
^ftle,  I,  of  necessity,  must  have.  This  is  carrying  the  argu- 
Bient  very  fiir ;  but  it  is  put  wholly  out  of  question  by  the 
answer  in  support  of  the  demurrer.  The  plaintiff  says,I  am 
die  impropriate  rector,  and,  if  you  have  not  a  grant,  I  am 
entitled,  by  the  common  law,  to  the  tithes  of  these  lands. — 
The  answer,  however,  puts  this  in  issue;  for  it  deniea 
that  the  {daintiff  is  rector,  and  therefore  in  effect  says, 
that  if  the  defendant  is  not  entitled  to  the  tithes,  still  the 
plaintiff  is  not^titled  to  them. 

It  has  been  said,  that  the  demurrer  is  over-ruled  by  the 
answer.  This  frequently  happens,  from  the  draftsman 
incautiously  answering  the  case  cchrered  by  the  demurrer; 
and  the  question  is,  whether  that  has  occurred  in  thia 
case?  The  demurrer  is  to  the  discovery  of  the  deeds  iin-^ 
der  wUch  the  defendant  xkims  title  to  the  portiqii  q| 
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^R^^^     tithes.    It  is  not  dear  to  me^  that  an  admission  that  graiitd 
^ — V — '      had  in  former  times  been  made  o(  these  tithes,  amountt 
CoMPTOH      ^  im  admission  of  title.     The  defendant  admits  generally, 
EariGRET.     that  diere  have  been  grants,  but  says,  I  will  not  disclose 
to  you  my  title  under  those  grants.     It  does  not  appear 
to  me  to  touch  the  principle  of  those  cases  in  which  it  hai^ 
been  decided,  that  an  answer  to  a  fact  previously  demur*^ 
red  to,  over-ndes  the  demurrer.    The  defendant  then  de- 
nies, that  he  has  any  deeds  in  his  hands  which  will  shew 
the  plaintiff's  title. 

I  really  am  not  able  to  see  how  this  can  be  construed 
into  an  adnussion  of  the  plaintiff's  title,  or  as  over-ruling 
the  demurrer  to  the  discovery.  I  think,  therefore^  that 
diis  defence  is  precisely  within  the  rule,  that  a  party  not 
having  an  interest  in  the  realty,  is  not  entitled  to  the  pro^ 
duction  of  the  deeds. 

Graham,  B. — I  entirely  concur  in  the  judgment  of  the 
Lord  Chief  Baron.  It  is  a  very  general  principle  in  a 
Court  of  Equity,  that  a  person  shall  not  be  compeUed  to 
produce  his  title  deeds,  to  gratify  the  curiosity  of  a  person 
having  no  estate  or  interest  in  the  property  to  which  they 
relate.  In  this  case  there  is  no  privity  between  the  parties : 
their  titles  are  perfectly  independent  of  each  other ;  they 
may  be  coeval,  perhaps  paramount  even.  It  is  clear,  that 
a  portion  of  tithes  may  have  had  its  origin  before  the  sta- 
tute of  dissolutions.  On  the  dissolution  of  monasteries/ 
their  possession  became  vested  in  the  Crown,  as  a  lay  fee, 
aAd  the  Crown  subsequently  granted  them  out  in  parcels. 
It  was  so,  probably,  in  this  case.  Lord  Grey  has  not 
told  us  how  he  claims  to  be  entitled  to  these  tithes,  but  it 
is  most  likely  imder  such  a  grant  as  I  have  adverted  to. 
Lord  Grey  says,  I  claim  tithes  of  a  particular  description, 
of  certain  lands,  but  what  particular  interest,  or  under 
what  particular  deeds,  I  claim,  you,  as  a  stranger,  are  not 
entitled  to  ask,  and  I  am  not  bound  to  discover. 

It  seens  to  me  material  in  this  ease,  that  the  discovery 
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sought  by  the  plaintiff's  bill  is  not  confined  to  one  parti-     Egmt.  Exeh. 
cular  deed,  but  extends  to  all  the  defendant's  title  deeds.      .  *°^     , 
If  the  plaintiff  had  specified  one  particular  grant,  by  which      Compton 
some  portion  of  tithes  had  been  granted  or  reserved  to     ^^^i  qh^y. 
him,  there  might  have  been  some  difficulty,  for  he  would 
have  shewn  some  sort  of  interest.     But  a  man's  title  may 
depend  on  deeds  for  generations,  and  if  one  deed  wer^ 
produced,  the  plaintiff  might  say,  another  deed  would  ex- 
plain that,  and  shew  his  title,  and  so  on;  and  there  would 
be  no  end  to  the  discovery.     Under  these  circumstances 
it  appears  to  me,  that  the  plaintiff  has  not  sustained  his 
case*    With  respect  to  the  suggestion,  that  the  demurrer 
is  oyer-ruled  by  the  answer,  I  think  there  is  no  foundation 
for  the  olgection.    It  appears  to  me,  that  the  plaintiff  has 
clearly  no  right  to  the  discovery  sought  by  his  bill. 

Demurrer  0¥eg  mlod  (a). 

(«)  Stti^lar  demurren,  in  a  suit  suit  by- him,  against  CoUingwood 
by  the  same  plaintiff,  against  Lord  and  others ;  were  over^roled,  witb- 
TvUunilU  and  others;  and  in  a     out  argument 
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Nov.  tlth. 

Powell  and  Others  v.  The  Earl  of  Powis  and  Others.     Dec-  i^th. 
TlIE  bin  stated,  that  the  plaintiffs  were  seised  in  fee  of  Freehold  te- 

.*  nants  of  a  lord- 

several  ancient  freehold  messuages  or  tenements,  with  the  ship,  having 
appurtenances,  situate  within,  and  holden  of,  the  honor  ^\^  S^ 
or  lordship  of  Clun,  in  the  county  of  Salop ;  and  then  **^!J^2SL 
were,  and  for  several  years  had  been,  in  the  occupation  of  and  common  of 

turbary  and  ef- 
toyert,  the  knrd 
tywed  parts  of  the  common,  and  granted  them  to  other  persons:  the  tenants  prostrated  the 
woes;  upon  which  actions  of  trespass  were  brought  against  them,  and  they  filed  a  bill,  in  the 
Mtare  of  a  bill  of  peace,  against  die  lord  and  his  grantees,  to  be  quieted  in  the  enjoyment  of  their 
toanoaable  rl^ts.  A  general  demurrer  was  over-ruled,  the  Court  considerfaig  it  no  objection 
ts  the  bdl,  that  each  ^fendant  had  a  right  to  make  a  separate  defence,  proTided  that  right 
Via  a  gmndoMi  and  that  die  Court  could  not,  before  answer,  judge  of  the  nature  of  the 
Hght 
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JBf«<r.&Mi.  such  messuages  or  tenements;  and  that  they^  and  those 
^^*  M  ^ose  estate  th^  respectively  had,  as  suchv  tenants  as 
aforesudj  had  fix>m  time  whereof,  &c.  had,  and  of 
right  ought  to  have,  common  of  pasture  for  all  their  com- 
monable cattle  leva$U  and  couchani^  common  of  turbary, 
and  also  conmion  of  estovers,  in,  upon,  and  tbrougb- 
out  a  certain  forest  or  waste,  parcel  of  the  said  ho- 
nor or  lordship  of  Clun,  called  the  forest  of  Chm: 
that  the  several  other  tenants  of  the  honor  or  lordship 
were  entitled  to  the  same  rights.  That  the  Earl  of 
Pawis  was,  and  had  been  for  many  years,  seised  of  the  ho- 
nor  or  lordship,  and  had  lately  taken  upon  himsdf  to  ior 
dose,  or  to  permit  to  be  inclosed,  certain  large  portions  or 
tracts  of  the  forest,  to  the  detriment  of  the  plaintifiii  and 
the  other  persons  entitled  to  commonable  rights;  and  that 
the  Earl  of  Pawis  had  granted  the  parts  so  inclosed  to  tiie 
other  defendants,  except  the  defendant  Edye^  who  were 
in  possession  of  them.  That  the  right  of  the  several  ten- 
ants of  the  honor  or  lordship  to  common  of  pasture  with- 
out stint,  and  to  common  of  estovers  upon  the  said  forest 
or  waste,  was  established  by  a  decree  of  this  Court,  HSL 
T.  ZifEliM.  her  said  Majesty  being  then  seised  in  right  of 
the  Crown  of  the  said  honor  or  lordship.  That  the  plain- 
tiffs, a  short  time  before  the  filing  of  the  bill,  had  broken 
down  parts  of  the  fences  of  the  parts  so  inclosed,  for  the 
purpose  of  exercising  their  commonable  rights.  The  bill 
charged,  that  the  several  defendants,  except  the  Earl  of 
Pawis,  had,  at  the  instigation  of  the  Earl,  or  with  his  con- 
currence, and  on  some  understanding  that  he  would  defiray 
the  expense,  commenced  actions  of  trespass  against  Ae 
plaintiffs.  The  bill  also  charged,  that  the  defendant  E€fye 
was  steward  of  the  lordship,  and,  as  such  steward,  had  in 
his  custody  the  books  and  muniments  relating  to  the  cus- 
toms of  the  lordship  and  the  rights  of  the  tenants,  but 
that  he  colluded  with  the  other  defendants  and  rrfoaed 
to  produce  them.     The  bill  further  charged  that  Efurl 
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Pawis  and  Edye  had  divers  booksi  writingSi  &c«  from     Eqmt.Exa, 
which  the  fiacts  stated  in  the  bill  would  appear.    The     x2^^1Lj 
bill  prayed,  that  the  rights  of  common  of  the  plaintiffs      ^Powell 
and  the  other  freehold  tenants  might    be  established;        pown. 
and  that  the  plaintiffs  and  the  other  tenants  might  be 
quieted  in  such  rights;    that  the  Earl   of  Pawis  might 
be  restrained  from  inclosing  any  part  of  the  forest,  to  the 
prejudice  of  the  plaintiffs  and  the  other  tenants,  and  from 
obBtructing  or  molesting  them  in  their  commonable  rights: 
and  for  an  injunction  against  the  actions  of  trespass  brought 
by  the  other  defendants. 
To  this  bill  the  defendants  put  in  a  general  demurrer. 

Temple  and  Richards,  R.  V.,  in  support  of  the  demur- 
rer.— The  best  argument  against  the  present  suit  is  the 
bill  itself.  Such  a  bill  was  never  before  filed.  There  are 
certainly  some  few  instances  of  bills  of  peace,  in  cases 
where  there  have  been  a  great  many  persons  having  the  same 
light,  and  that  right  has  been  tried  at  law  and  established, 
to  prevent  multipUcity  of  suits.  In  this  case  there  has 
been  no  trial  of  the  right.  In  Queen  Elizabeth's  time,  it 
was  not  the  practice  of  the  Court  to  direct  issues.  Com- 
mon of  pasture  without  stint  is  illegal. 

[Hullockf  B. — Ex  vi  termini  J  common  of  pasture  with« 
ont  stint,  means  at  this  day  common  of  pasture  for  cattle 
kpaini  and  coucharU\* 

The  plaintiffs  do  not  allege  that  the  decree  established 
die  right  to  common  of  turbary.  In  MeUor  v.  Spate- 
mam  (a),  the  point  was  determined.  The  right  to  approve 
cumot  be  concluded  by  a  decree. 

SmpHnsofh  in  support  of  the  bill. — There  are  many  in- 
stances in  which  Courts  of  Equity  have  interfere  in  si- 
milar cases.     The  Court  will  always  interfere  to  avoid  mul- 

(a)  1  Saund.  339. 
VOL.  I.  M 
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tipficity  of  woks,  by  a  bill  in  the  nature  of  a  bill  of  _ 
^s§f^  *  ,     On  the  &ce  of  this  bin,  no  less  dian  eight  actions  kave 
B»wBu.       been  brought  to  try  the  same  right*    There  are  mamf 
cases  in  which  bills  have  been  filed  by  a  lord  against  te- 
nants of  the  manor,  to  be  quieted  in  the  posaesBkni  of  a 
common  inclosed :  How  v.The  Tenants  of  Broanugrave  (a) ; 
IfewElmeHagpiialv.AnioPerib);    Weeks  r.  Siaiele); 
Afihingtom  t.  FiMofot  (d);  and  the  authority  of  these  cases 
was  vecognised  by  the  present  Lord  Chancellor  in  Htm- 
aSM  T.  Gitrdimer  {e).    If  the  bill  stood  on  priodple  oor 
ly,  it  would  beSsingular  if  a  Court  of  Eqnty,  ponnitting  a 
biH  by  the  lord,  would  not  entertain  one  by  die  tenants. 
But  it  does  not  rest  on  principle,  for  there  are  many  cases 
in  which  bills  have  been  filed  by  tenantB.    In  ToMITs 
Mtep&ris,  title  **  Common,**  many  cases  are  cited,  in  whiok 
the  Court  has  interfered.    Another  authority  is,  HUtaM 
y.  Searborough  (/*),  which  was  recognised  as  good  hnr 
by  Lord  Hardwicke  in  the  Mayor  of  York  y.  PUkimf 
Um(g).    A  similar  principle  was  acted  upon  by  himin  aiioi^ 
ther  case,  Poore  y.  Clarke  {h)^  though  that  case  was  npett 
a  different  subject.     [HmUock,  B. — In  the  cases  cited  by 
you,  had  not  the  right  been  established  by  law?]    No,  on 
the  contrary,  it  appears,  from  the  judgment  of  the  Lord 
Chancellor  in  the  Mayor  of  Ycrk  y.  PtUdngioHf  that  this 
was  the  ground  of  the  demurrer,  and  that  he  was  in  the 
first  instance  inclined  to  allow  the  demurrer,  but  he  nSbat^ 
wards  over-ruled  it. 

The  law  is  clearly  laid  down  in  Lord  llenham  t«  Her>i 
beri  (t).  There  the  Lord  Qiancellor  said,  "  where  a  man  sets 
up  a  general  exclurive  right,  and  where  the  persons  wiio 

(«)  1  Vem.  J2.  (/)  4  Vin  Ab.  425,  pi.  35. 

{k)  1  Vem.  3S6.  {g)  1  Atk.  883. 

(c)  2  Vem.  300.  (A)  2  Atk.  515. 

{d)  2  Vera.  356.  (i)  2  Atk.  483. 
(e)  rVes.  305. 
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ODBtrovert  it  with  kiiii  are  very  nunerous,  and  lie  cannol    Efu».  Sxwk, 
by  one  or  two  actions  at  law  quiet  that  right,  be  may  come     ,  t8^^* 
into  a  Court  of  Equity  first,  which  is  eaUedabill  of  peace, 
and  the  Court  will  direct  an  issue  to  determine  the  right, 
n  in  disputes  between  lords  of  manors  and  their  tenants, 
and  between  tenants  of  one  manor  and  another;  for  in 
^Kse  cases  Acre  would  be  no  end  of  bringing  actioDs  of 
tMspass,  since  such  action  woidd  detenmne  only  the  par^ 
tisular  right  in  question  between  the  plaintiff  and  defend- 
ant.*'   The  principle  laid  down  in  this  case  has  been  act- 
ed upon  in  a  great  many  cases,  which  are  collected  by  Mr* 
S&mmders,  in  his  note  ta  Lord  Tenkam  v.  Herbert.    The 
fcds  in  the  present  bill  are  admitted  by  the  demurrer,  and 
Aerefiinre  the  fact,  that  if  the  eommon  be  indosed  there 
vS  not  be  sufficient  common  left,  is  adnutted  by  the  de- 
amrrer.    The  first  ebjeetion  taken  to  the  bill  is,  that  it 
not  pray  an  issue;  but  the  bill  prays  the  establisli* 
of  the  right.    The  Court,  in  oyer-ri&ag  the  demiir- 
ler^  witt  not  make  any  decree  affecting  the  right,  but  will 
meniy  decide,  that  the  defendant  ought  to  answer. — 
There  aie  nuuiy  cases  much  stronger  than  the  present,  in 
vhicb  the  Court  has  said,  that  though  the  plaintiff  may, 
and  probably  will,  eventually  fiul  in  making  out  ^s  caee^ 
yet  he  is  entitled  ta  an  answer.     On  a  biU  the  Court  is  in 
the  habit  of  making  intendments  in  favour  of  the  pleader. 
AB  the  cases  seem  to  have  determineds  that  where  the 
nght  cannot  be  determined  by  one  or  more  actkoos,  the 
Court  win  interfere  oa  a  bill  in  the  nature  of  a  biU  of 
leeee.   Artkimgt&n  v.  Faiwl^a^d).    If,,  with  a  view  to  pce- 
Tcat  nmltiplieity  of  suits^  the  Court  would  allow  the  lord 
to  briii^  his  IhII,  it  would,  afortiorif  allow  the  tenants.    In 
Artkington  v.  FawkeSf  the  Court  assumed  jurisdiction,  on 
the  gsouiid  of  approvement.    Suppose  two  different  ap- 

(a)  2  Vera.  356. 


E§irif^j^i^     woyw^en^t.  tt  different  periods  of  ti^ae,  the  one 

-  *  ao^cieat.commo^^  the  other  not,  there  may  be  a  right  to 
take  jdown.  the  fences  of  the  one> .  and  not  of  the  other, 
j^o  objection  arises  to  this  bill  because  aU  the  tenants  are 
'  not.p^rtieaftoitA  the.generalrule,  that  all  persons  interest- 
ed must  be  Jnade  parties,  is  dispensed  with  where  it  is  im- 
prao^ioable  or  inconvenient,  as  in  suits  by  or  against  te- 
n4pte..c|f  .^.ipanojc^  ^fpr^uit  to  a  mill,  or  against  par 
rishioners  for  tithes :  this  principle  was  recognised  by  the 
Lord  Chancellor  in  Cockbum  v.  Thamson{a).  It  is  un- 
necessary to  enter  into  the  question  of  approvement  of 
tiirbairy  ,qr  ^stpyierp,:  they  are  not  within  the  Statute  of 
Merton.:.  and  that  there  can  be  no  approvement  against 
theni^  yras  decided  ^  in  Fawcet  v. .  Strickland  (6).  As  to  the 
c^^endaPt.  Edycy  he  is  the  steward,  and  has  the  custody 
^  the.n^l  iwd  deeds  of  the  lordship,  of  which  the  plaintiflb 
are  not  merely  copyholders,  but  freehold  tenants,  and 
tb^y  .cb^ge  him  with  having  in  his  possession,  not  merely 
the  irqll^  of  the  manor  or  lordship,  but  the  munimasts 
relating  to  .the  right  which  they  claim.  A  mandamui 
would  not  lie  to  compel  their  production;  and  Edye  ad- 
mits* y^ .  th^  demurrer,  that  he  does  collude  mth  the 
other  defendants.  There  is  therefore  clear  ground  ftur 
making  him  a  party.     Fenwick  v.  Reed^c). 

-' : 
.  J 

Tfmple^  in  reply. — ^Taking  the  right  to  be  as  laid,  k  is 
had  i»  laiw;  and  allowing  them  to  confine  their  right  to  the 
terms  levant  et  couchant,  they  then  establish  a  distinct 
right  in  each  individual,  which  they  would  bind  by  a  deci- 
sion on  a  common  right.  Arthington  v.  Fawkes  was  not  a 
case  of  separate  rights :  the  lord  had  inclosed  one  part 

(a)  IGVes.  321.  (c)  1  Merivale,  114.    See  dso 

(6)  2  Corny.  578;  WiUes,  57.  Lord  Redesdale,  Eq.  PL  page  132. 
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of  the  common;  and  therefore,  when  he  had  brought  one  SqtdLEgeki 
action,  he  must  have  gone  over  the  same  groimd  agam 
precisely.  The  lord  would  not  in  this  case  be  bound  as 
against  other  tenants^  who  are  not  parties  to  this  suit.  It 
has  been  said,  that  they  have  a  right  to  the  discovery  of 
the  deeds ;  and  that,  if  they  have  a  right  to  part  of  the  dis- 
covery, a  general  demurrer  will  not  do.  If  they  have  a 
right  as  tenants  of  the  manor,  they  can  obtain  the  produc- 
tion by  mandamus. 

Cur.  adv.  vuU. 

Lord  Chief  Baron.— This  is  a  demurrer  to  a  bill, 
commonly  called  a  Bill  of  Peace.  The  cases  establish 
that  a  bill  may  be  brought  by  a  lord  against  his  tenants, 
and  by  tenants  against  the  lord^  in  respect  to  rights  of  com- 
mon. It  is  a  bin  of  peace,  and  to  prevent  multiplicity  of 
actions. 

The  dicta  and  cases  shew,  that  it  is  no  objection 
to  ibis  bill^  that  the  defendants  may  each  have  a  right  to 
make  a  separate  defence,  provided  there  be  only  one  ge- 
neral question  to  be  settled,  which  pervades  the  whole. — 
It  would  be  against  all  the  cases  to  allow  this  demurrer: 
it  would  put  the  bill  out  of  Court.  It  is  not  to  be  infer- 
led  from  this,  that  the  Court  will  assume  jurisdiction  to  de- 
cide any  legal  question  without  referring  it  to  law.  But 
until  the  defendant  Bas  answered,  the  Court  cannot  know 
what  the  question  may  be.  In  all  probability  there  may 
be  one  general  question,  as  between  the  lord  and  all  the 
tenants. 

It  may  certainly  be  a  question  whether  the  lord  will  approve 
at  alL  It  may  also  be  a  question,  if  he  does,  whether  he  has 
left  su£Scient  common  for  the  commoners.  In  the  case  of 
Weeies  v.  Slake ^  issues  were  directed.  We  are  therefore 
of  opinion,  that  the  Court  must  hear  more  of  the  case  be- 
fore it  can  ascertain  what  course  ought  to  be  taken.    This 
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euinot  be  kaown  until  the  answer  comes  in.    This  pledges 

the  Coort  to  nothing. 

Demurrer  over-ruled  (a). 


(a)  In  the  coune  of  the  judgment 
the  Lord  Chief  Baron  referred  to 
the  following  casesy  viz.  Bow  ▼.  The 
tenants  of  BrooffMj^rovfy  1  Vera.  23. 
Ntw  Ebn  m^itdvJhidmer,  Ihid. 
266.  iredkeffT..S2diEe,2Vem.301. 
Arthington  v.  FawkUy  Ibid.  356. 
Hilton  V.  Lord  Scarborough,  4  Vin. 
Ab.  425^  pi.  35.  Fines  t.  CM, 
2  Vcm.  116.  Anon.  Oib.  Rep.  in 


Eq.  183.  Baker  t.  Bogen,  1729, 
cor.  Lord  £mg.  Conj^ers  v.  Loid 
Abergavenny,  1  Atk.  285.  Duke  of 
Zeedi  T.  Corporation  of  New  Rod' 
nor,  2  Bio.  C.  C.  338.  LofdT«»- 
ham  V.  Herbert,  2  Alk.  483.— 
CockbumY.  2^lomsofi,  16 Vcs. 328. 
Mayor  of  JR^udtn^  v.  Wmkwortk, 
5  Price,  473. 


GsaVs  Inn 
Hall, 

Aertn* 


BEFORE  THE  LORD  CHIEF  BAROM,  AND  OARROW,  B. 


JDte.12M. 


Jacobs  v.  Badger. 


^^^  CHING»ove*  that  tb.a«wer  in  *«.««• -ght be 
J^^J^j;^  taken  off  the  fife,  for  irregnkrity.  The  irvegulaiity  comh 
one  sUn  of        plained  of  was,  that  the  answer  was  emnprised  m  two  akoos 

pardunentf  ere- 

ry  ddnimiftbe  of  pardment,  and  that  the  last  skin  oidy,  and  not  bodi 
'S^danL  And  skins,  had  been  signed  by  the  deflhsdant;  and  Fimkt^s 
A«refore^here  Practice  (a),  was  relied  on  in  support  of  the  objedioik 

an  answer  wu 

two  skini,  and  Bicherstcth,  for  the  defendant,  contended,  that  b»  mis 
dimed!^^^'^  of  the  Court  required  that  each  skin  of  an  answer  sheuld 
Court  directed    \^  signed  by  the  defendant :  that  there  was  no  order>  pri«r 

niat  an  officer  * 

alioald  take  the 

auwer  into  the  conatry,  and  procure  the  denature  of  the  defendant  to  the  other  akin,  nnlcaa  tlw 
defendant  should  previously  come  to  town  and  ngn  it 


(a)  Vol.  1,  page  366. 
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to  1790,  yecuixring  an  answer  to  be  even  signed;  and  thatj     EiuU.Exdk 
in  the  Court  of  Chancery^  the  firlkt  order  requiring  an  an-        ^<>^^- 
•wer  to  be  signed,  was  of  the  date  of  1748.     But  that,  in 
the  htter  Court,  the  constant  practice  was,  for  the  defend- 
ant only  to  sign  the  answer  once* 

Chingf  in  reply,  relied  on  the  practice  in  this  Court,  re* 
quirmg  each  skin  to  be  signed.  He  admitted,  however, 
that  he  could  not  find  any  order  of  the  Court  expressly  re- 
qoiring  it. 

The  practice,  as  stated  by  CSking,  was  confirmed  by  the 
officer  of  the  Court. 

Lord  Chief  Baron. — Unless  some  rule  or  order  can  foe 
produced,  requiring  that  every  skin  of  an  answer,  where  it 
consists  of  more  Aan  one  skin,  should  be  signed,  I  should 
not  consider  it  necessary,  whether  the  answer  be  taken  by 
commission,  or  be  sworn  before  one  of  the  Barons ;  for,  in 
dther  case,  the  answer,  after  it  is  sworn,  is  never  out  of 
the  custody  of  the  Court,  and  no  alteration  can  possibly 
be  made  in  it  by  the  defendant.  The  practice  to  si^  eac|i 
akin  appears  to  me  to  be,  therefore,  unnecessary;  to  hav^ 
no  rule  or  order  for  its  foundation ;  and  to  have  arisen  en- 
tirely ex  fnajore  cautela.  As  it  appears,  however,  to  have 
been  the  uniform  practice  for  some  length  of  time,  I  think 
ihe  practice  should  be  adhered  to:  at  the  same  time,  as  the 
mistake  seems  to  have  arisen  through  inadvertence,  some 
mode,  which  will  be  attended  with  as  little  delay  and  ex- 
pense as  possible,  for  enabling  the  defendant  to  sign  the 
other  skin  of  the  answer,  without  the  delay  or  expense  of 
t  new  commiBsion,  ought  to  be  adopted. 

Oarrow,  B. — The  only  possible  objection  which  can 
be  suggested,  in  consequence  of  each  skin  of  the  answer 
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EqwU.  BxdL  not  being  signed  is,  that  in  case  an  indictment  for  peijuiy 
J:  *  ,  were  preferred  against  the  defendant^  in  respect  to  matter 
contained  in  that  skin  of  the  answer  which  is  not  signed 
by  him,  some  diflSculty  might  arise  in  proving  that  the  skin 
in  question  formed  part  of  the  answer  signed  by  him.— 
But  it  appears  to  me^  that  there  is  no  weight  in  such  an 
objection;  for  each  skin  of  the  answer  is  connected  toge- 
ther before  the  answer  is  sworn:  and  from  the  moment  it 
is  sworn,  it  \k  never  out  of  the  custody  of  the  Court*  The 
uttnost  that  could  be  necessary,  would  be  to  examine  the 
Commissioners  by  whom  the  answer  was  taken,  to  prove 
that  the  answer  was  in  the  same  state  as  when  it  was 
sworn. 

I  concur,  however,  with  the  Lord  Chief  Baron,  that 
what  appears  to  have  been  for  some  time  the  uniform 
practice,  should  be  adhered  to :  but  that  the  party  sjiould 
have  the  opportunity  of  correcting  so  unimportant  a  vm* 
take,  without  costs* 


The  defendants  having  obtained  the  usual  order  nui,  for 
dissolving  the  injunction  granted  in  tl\is  cause,  against 
which  cause  was  to  have  been  shewn,  on  the  merits,  this 
day»  it  was  arranged  between  the  parties,  that  the  order 
MM'should  stand;  that  the  time  should  be  enlarged  until 
the  first  day  of  the  following  Term;  and  that  an  officer  of 
the  Court  should  take  the  answer  into  the  country,  and 
procure  the  signature  of  the  defendants  to  the  respective 
skins  not  signed  by  them,  unless  the  defendants  should 
previously  come  to  London  for  that  purpose  (a). 

(a)  See  Carter  v.  Boianquetf  and  there  the  Court  also  pemiitted 
MK^^leUnd,  456,  in  which  the  same  the  defendants  to  re-sign  and  re- 
question  of  practice  was  discussed:      swear  their  answer. 
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1826. 

BEFORE  THE  WHOLE  COURT.  Grat's  Inn 

HALLy 

Sitting  after 

Term. 

Rex  v.  PETo(a).  Dec.  12M. 

Patterson,  (with  whom  was   Wright\  moved  for  An  action  was 

'    ^  «     /'  brought,  at  the 

an  order  to  stay  proceedings  on  the  judgment  entered  instaoceofthe 

for  the  Crown  in  this  case,  until  the  first  day  of  the  next  «  contractor  for 

Term,  on  the  ground,  that  the  defendant  was  advised  ee^^uWif 

that  he  had  mistaken  his  case,  his  defence  not  being  works,ooabond 

at  law,  but  in  equity,   where  it  was  apprehended  he  performance  of 

had  good  ground  of  relief;  and  that  he  was  about  to  file  a  actioiTwas^de^ 

Un  against  the  law  ofiicers  of  the  Crown;  but,  from  the  fended,  and  a 

^*  ,        '  ,        '.  verdict  and 

nature  of  the  case,  there  was  not  sufficient  time  to  prepare  judgment  ob- 

the  bill  before  an  extent  would  be  issued.  Crown.  ^The 

The  application  was  supported  by  an  affidavit  of  merits ;   pJ^^^'^^JJ" 

particularly,  that  the  deviations  in  the  contract  had  not  Court  to  stay 

proceedings  on 

only  been  made  by  the  direction  of  Laing  the  surveyor,  the  judgment 

but  that  the  works  had  from  time  to  time  been  inspected  (^,|iiatheid{H^t 

by  the  Lords  of  the  Treasury,  and  other  official  persons,  ***  ?  ^^-^  ^^ 

and  variations  had  been  directed  and  approved  by  them,  the  Court,  aiieg- 

The  affidavit  expressed  the  belief  of  the  defendant  that  be  mistaken  his 

diould  be  able  to  establish  this,  and  that  instructions  were  fen<Sng^e%c- 

laid  before  counsel  to  prepare  the  necessary  bill.     The  ^^'^  **  **^»  *"* 

,  being  advised 

fiiif  V.  The  Inhabitants  of  fTaitcisfror/A  (6),  was  cited  in  thathe  had  good 
support  of  the  application.  SbieTreiwnie" 

was  about  to  file 
a  bill  against  the 

The  Attomey-Generctly  Clarke^  Walton^  and  Parke,  for  i*w  officers  of 

the  Crown,  objected,  that  such  a  motion  was  without  pre-  Court  rejected 

cedent ;  that  it  was  in  the  nature  of  an  application  for  an  in-  ^n'thf^un'cS 

junction,  without  a  suit  being  instituted.    That,  if  granted  ---That,  taking 

the  application 
as  made  in  the 
ink  It  law,  the  pottea  could  not  be  stayed;  that,  treating  it  as  an  application  in  equity,  there  was 
^  Ivit  depending;  and  that  the  defendant  had  not  shewn  sufficient  grounds  for  equitable  relief;  and 
*niWe,  that  his  grounds  of  equity  might  have  been  used  by  him  at  law.     (HuHickf  Baron,  dUum* 

(a)  See  antt^  p.  37.  (6)  1  Barn.  &  Aid.  63. 

TOL.  I.  » 
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Equit.  Exch.     in  this  case,  there  would  be  no  end  to  experimental  applica- 
*^     tions  on  the  mere  allegation,  that  parties  intended  to  file  bills ; 
Rex  and  the  consequences  would  be  most  mischievous.     They 

P£To.  admitted,  that  if  the  defendant  had  mistaken  his  course,  and 
considered  he  had  a  case  at  law,  whilst  his  defence,  if  any, 
was  in  equity,  this  Court  would  interfere  to  assist  him;  but 
it  must  be  in  a  suit  properly  instituted.  That,  if  the  de- 
fendant had  any  equity,  he  must  have  known  it  before  the 
trial  of  the  action  at  law.  That  the  motion  must  be  taken 
as  made  in  the  suit  at  law,  there  being  no  suit  in  equity. 
That  if  the  Lords  of  the  Treasury  had  examined  the  piling 
and  spandrils,  which  could  not  be  credited,  it  could  have 
been  pleaded  at  law ;  as  could  also  the  fact,  that  they  had 
given  orders  upon  the  subject :  And  that  the  affidavit  ought 
to  have  been  more  specific,  and  have  shewn,  that  those 
persons  saw  and  knew  that  the  piling  had  been  construct- 
ed, and  spandrils  so  filled  up,  as  stated  in  the  affidavit. 

Patterson^  in  reply,  urged,  that  this  was  not  to  be  con- 
sidered as  a  case  between  subject  and  subject,  but  as  an 
application  to  the  Court  on  the  stat.  Hen,  8  (a).  And,  as  an 
authority  for  granting  an  injunction  before  bill  filed,  he 
cited  M^Namara  y^  Arthur  {b). 

Lord  Chief  Baron. — This  is  an  application  with  a 
view  to  a  proceeding  in  equity,  and  not  an  appUcation  in 
any  suit  now  depending.  Between  party  and  party,  the 
short  answer  to  the  application  would  be,  that  no  bill  has 
been  filed.     There  are  circumstances  in  this  ^se  which 


(a)  33  Hen.  8,  c.  39.  dismissal,  an  injunction,  to  restrain 

{h)  2  Ba]l&  B.  349.    In  mPNa-  him  from  proceeding  on  the  agree- 

mara  v.  Arthur,  a  bill  bad  been  men!  at  law,  was  granted  on  motkn; 

filed  for  a  specific  performance  of  the  defendant  undertaking  forthwith 

an  agreement :  that  bill  was  dismiss^  to  file  a  bill. — ^Tbe  Court  of  Ezche- 

ed,  the  plaintiff  being  unable  to  quer,  in  the  present  case,  seemed  to 

make  a  good  title ;  and  after  the  doubt  the  accuracy  of  that  repoit. 
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take  it  out  of  the  general  rule.  I  should  have  thought,  I  Equu.  Exch. 
fipeak  doubtinglyy  not  having  sufficient  experience  on  the 
subject,  that  all  the  matters  now  addressed  to  this  Court, 
as  grounds  for  relief,  might  have  been  used  at  law : — that 
the  defendant  might  have  said  he  had  been  misled  in  the 
nature  of  his  case^  and  have  obtained  leave  to  plead  all 
these  matters  of  equity,  in  the  same  manner  as  he  origi- 
nally might  have  done.  It  is,  however,  unnecessary  for 
me  to  consider  this;  and  it  does  not  now  influence  my  opin- 
ion. We  have^  unquestionably,  authority  under  the  act 
of  Parliament,  if  we  shall  think  it  fit,  to  interfere;  but  as 
this  application  is  made  with  a  view  to  an  equity  proceed- 
ing in  this  Court,  it  appears  tome,  that,  although  as  a 
Court  of  revenue  we  have  the  record  in  this  Court,  we 
oii^t  to  decide  as  if  we  had  it  not,  but  merely  on  the 
equity  of  the  case.  As  to  the  equity  of  the  case,  I  will 
not  dissemble  the  feeling  which  I  have  had  throughout ; 
that  although  Mr.  Peto  may  have  no  case  at  law  or  in 
equity,  still  he  may  be  entitled  to  the  leniency  of  the  Crown. 
We  all  know,  that  it  is  not  necessary  for  the  Crown  to  as- 
sign  breaches  under  the  statute  (a),  and  that  if  any  one 
breach  b  proved,  the  Crown  is  entitled  to  judgment. 

In  an  ordinary  suit  in  equity,  an  injunction  is  granted,  as  of 
course,  if  an  answer  is  not  filed  in  due  time :  if  the  answer 
be  put  in,  then  it  is  granted  only  on  merits  disclosed  in  the 
answer;  and^  according  to  the  established  practice,  no  af- 
fidavits can  be  received  in  opposition  to  an  answer.  This 
question  was  much  discussed  in  IscMcv.Humpage[b)y 
but  is  now  considered  to  be  settled.  Suppose  ^n  answer 
to  be  filed  in  the  present  case,  stating  that  one  of  the 

(a)  8  &  9  W.  3,  c.  11 .  injunction  on  the  merits.   That  cage 

(6)  3  Bro.  C.  C.  463.  1  Ves.  Jun.  was  however  questioned,  and  a  dif- 

4^7.    In   haac  v.   Humpage,  the  ferent  course  pursued,  in  Hanson  v. 

Court  pennitted  an  affidavit  to  be  Gardiner,  7  Ves.  305,  and  Berkeley 

tead  in  contradictioa  to  an  answer,  v.  Brymery  9  Ves.  355. 

in  sapport  of  an  application  for  an 

N  2 
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Eqtdu  JBffdb.  breaches  was  the  not  filling  up  of  the  spandrilsi  and  that 
^^^^*  although  the  spandrils  were  not  filled  up  according  to 
the  specification^  yet  they  were  charged  for  as  if  they 
had  been :  suppose  this  simple  fact  to  be  stated,  would  it 
not  be  said,  here  is  a  clear  breach ;  and  would  not  this 
single  fact  put  the  plaintiff  out  of  Court,  and  throw  him 
on  the  mercy  of  the  Crown? 

Without  questioning  the  power  of  the  Court,  I  think 
the  defendant  has  not  shewn  suflScient  equity  for  us  to 
listen  to  this  extraordinary  appUcation.  He  might,  in  the 
first  instance,  have  availed  himself  at  law  of  the  circum- 
stances which  he  now  states  as  grounds  for  equitable  re- 
lief; but  having  neglected  so  to  do,  he  now,  after  great 
length  of  time,  makes  the  present  application,  without  first 
placing  himself  in  that  situation,  by  filing  a  biD,  which 
could  alone  induce  the  Court  to  interfere. 

Graham,  B. — The  present  motion  must  be  considered 
as  if  it  were  made  in  the  original  cause  ofThe  Kingy.  PetOf 
without  reference  to  any  question  on  the  ground  of  hard- 
ship, cr  on  the  claim  to  equitable  reUef.  I  can  find  no 
ground  on  which  this  Court  can  interfere  in  the  old  cause. 
The  case  has  undergone  great  discussion,  and  the  Crown 
is  in  possession  of  the  judgment  of  the  Court,  and  of 
the  verdict  at  law.  The  Crown*s  suit  at  law  is  com- 
plete, and  the  Crown  is  entitled  to  the  full  benefit  of 
the  judgment  in  its  favour,  unless  some  matter  be  suggest- 
ed on  the  record,  or  a  bill  be  filed,  and  equitable  grounds 
be  shewn.  No  objection  is  made  to  the  record:  no  biH 
has  been  filed.  At  law,  the  postea  could  not  be  stayed. 
If  execution  were  to  be  stayed,  it  must  be  on  equitable 
matter  shewn  on  the  record,  with  opportunity  given 
for  answering  it.  I  have  been  many  years  in  this  Court, 
and  do  not  recollect  a  similar  application.  No  statute  can 
give  this  Court  the  power  to  lay  a  restriction  upon  the 
Crown,  which  it  could  not  do  between  subject  and  subject, 
either  at  law  or  in  equity. 
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Garrow,  B.~Sitting  as  judges,  we  cannot  be  so  well     Eqmt.  Bxeh. 
able  to  ascertain  the  merits  of  this  case,  as  the  proper  offi-      . 
cers.    I,  for  one,  should  have  been  glad  if  this  case  could  rbx 

have  been  arranged  out  of  Court.  Supposing  us  to  be  sit-  p^fo. 
ting  in  a  Court  of  law,  we  have  no  authority  to  stay  the 
past'ea.  But  we  are  placed  in  a  different  situation  by  the 
statute. — Admitting  that  the  Court  has  power,  on  the 
statute  of  equity,  to  grant  the  defendant  relief,  has  he 
placed  himself  in  a  situation  which  entitles  him  to  that  re- 
lief? No  precedent  is  shewn,  nor  is  there  believed  to  be 
any,  for  an  application  like  the  present.  The  party  has 
not  shewn  in  the  ordinary  mode,  that  is,  by  the  proceed- 
ings, why  in  justice  or  reason  the  Crown  should  not  have 
judgment.  It  is  difficult  to  imagine,  that  the  view  now 
taken  on  the  part  of  the  defendant  of  his  case,  should  not 
have  previously  suggested  itself.  I  am  of  opinion,  that 
sufficient  equity  is  not  shewn  for  the  extraordinary  inter- 
ference of  the  Court. 

HuLLOCK,  B. — I  have  not  satisfied  my  mind  that  this  mo- 
tion ought  to  be  granted ;  but  I  cannot,  without  further  con- 
sideration, say  it  ought  to  be  rejected.  The  act.  Hen.  8  (a), 
would  be  a  dead  letter,  if  the  Court  could  not  interfere 
when  a  sufficient  ground  is  shewn.  The  only  question  is, 
therefore,  whether  sufficient  ground  is  shewn  in  this  case. 
If  there  were^  I  should  feel  no  apprehension  in  the  Court's 
making  this  a  precedent.  I  admit,  that  when  parties  ap- 
ply to  a  Court  for  relief,  they  must  bring  their  case  within 
the  rules  of  the  Court,  or  fail  in  their  application:  but  this 
appears  to  me  to  be  a  case  not  falling  within  the  general 
roles  of  the  Court,  as  a  Court  of  Equity;  but  to  be  an 
application  to  the  Court  on  the  statute  of  equity,  for  its 
interposition  with  the  Crown.  It  has  been  said,  that  the 
defendant  is  not  entitled  to  indulgence,  having  occasioned 

(a)  33  Hen.  8,  c.  39. 
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Equit.  Exch,  the  Crown  so  much  expense.  I  think  the  Crown  has  oc- 
casioned  the  expense,  by  taking  issues,  which  led  the  de^ 
fendant  to  suppose,  that  if  the  issues  were  found  for  him, 
it  would  be  sufficient:  but,  when  the  issues  are  found  for 
him,  the  Crown  turns  round,  and  says,  they  are  of  no 
effect.  It  has  been  urged,  that  the  defendant  might 
have  pleaded  this  equitable  case  at  law,  under  the  statute; 
and  so,  perhaps,  he  might,  but  I  do  not  consider  it  abso- 
lutely necessary  that  he  should  do  so.  I  think  the  Court 
is  not  now  trying  the  question,  whether  the  spandrils  were 
properly  or  improperly  filled  or  charged  for;  it  would  be 
quite  premature  to  decide  that  point  now.  The  simple 
question,  in  my  opinion,  is,  whether  the  defendant  has 
shewn  any  ground  for  a  short  indulgence.  There  may  be 
some  difficulty  in  the  case;  for  though  the  record  shewi 
that  he  acted  under  the  direction  of  a  surveyor,  yet  th^ 
surveyor  had  no  authority  to  vary  the  contract.  Anodier 
difficulty  is,  that  a  great  portion  of  the  spandrild  referred 
to  have  been  inspected  by  different  persons,  but  they  seem 
to  have  done  nothing  with  respect  to  them.  The  defend- 
ant ought  certainly  to  have  stated  by  whom,  and  in  what 
manner  the  spandrils  were  inspected.  I  feel  no  difficulty 
as  to  the  right  of  the  Court  to  interfere,  but  only  as  to  the 
grounds  taken  by  the  defendant.  I  apprehend  that  aU 
that  has  been  done  by  the  defendant,  must  be  taken  as 
done  by  him  at  his  own  risk;  but  looking  at  the  record,  I 
cannot  help  feeling  that  he  may,  in  the  words  of  the 
statute, '  be  able  to  ellege,  plead,  declare,  or  shew  good, 
perfect  and  sufficient  cause  and  matter,  in  law,  reason,  or 
good  conscience,'  for  the  interference  of  this  Court*  I  can- 
not concur  in  opinion  with  the  rest  of  the  Court. 

Motion  refused. 
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BEFORE  ALEXANDER,  C.  B.,  AND  GARROW,  B.  * ■' ' 

Gray's  Inn 
Hall, 
^  Sittings  after 

ACfTn, 

Preston,  Esq.  v,  Carr,  Knt.  Dec  12M. 

X  xl£  bill  in  this  case  was  for  a  specific  performance  of  a  Under  the  gene- 
contract  for  the  sale  of  an  estate  by  the  defendant  to  the  biu,*^thafuie"dc- 
plaintiff;  and  for  an  injunction  to  restrain  the  defendant  fendanthas 

•  •*  divers  papers, 

from  further  proceeding  in  an  action  of  ejectment,  com-  writings,  &c.  in 
menced  by  him  for  recovering  possession  of  the  estate.  The  power,  relating 
biU  charged  that  the  defendant  had  in  his  custody  or  power  [^^^^iii'^^na^^^^ 
divers  letters,  memorandums,  evidences  and  writings,  state-  ed,  the  plaintiff 

'  .1       is  entitled  to  the 

ments  of  cases,  and  opinions  relating  to  the  matters  m  the  production  of 
bill  mentioned ;  and  required  a  discovery  and  production  fo^e^o^^on  ** 

of  them  in  the  usual  terms.  of  counsel,  ad- 

mitted by  the 

The  defendant,  by  his  answer,  stated  that  he  had  in  the  answer  of  the 
schedule  thereto  annexed,  set  forth  a  list  of  all  letters,  inhispossession, 
memorandums,  evidences,  writings,  statements  of  cases,  ^"5  ."***  *?  ^* 

'  '  o  '  .  '   opinions  given 

and  opinions  relating  to  the  matters  in  the  bill  mentioned,  upon  those 

...  .  cases. 

which  were  in  his  possession  or  power;  but  submitted      Though  a 
that  he  ought  not  to  be  compelled  to  produce  the  state-  Siy^peSSgr 
ments  of  cases,  and  opinions  therein  mentioned,  the  same  «nti]*«i.«o  the 

*  /  production  and 

being  cases  submitted  to  a  counsel  for  his  opinion  and  ad-  discovery  of  au 

...  11-  .I       papers  relating 

Vice  touching  the  contract,  and  the  circumstances  m  the  to  the  matters  in 
bill  mentioned^  and  the  opinion  of  counsel,  under  which  ^^^^^f  i^^^e 
he  had  acted,  in  resisting  the  plaintiff's  claim  to  a  per-  defendant's  pos- 

-•  /,,  1  1x1  session  or  power; 

lormance  oi  the  agreement;  or  at  least  that  he  was  not  yet,  it  seems, 
bound  to  produce  or  discover  such  opinion :  that  one  of  tided  to'the  pro" 
the  cases  was  a  case  for  the  second  opinion  of  the  same  duction  of  letters 

.  ,  *  stated  by  the  an- 

counsel,  recitmg  his  opinion  upon  the  first  case,  and  ap-  swer  of  the  de- 
plying  the  facts  therein  stated  to  his  opinion  upon  the  been  received*by 
different  parts  of  the  said  case,  in  order  to  have  such  ^ "Tui^bU 

in  answer  to  en- 
quiries made  by 
Ittm  in  respect  to  some  of  the  matters  in  question,  with  a  view  to  his  proofs  in  the  cause;  nor  to  any 
ptrticulars  respecting  such  letters,  which  would  disclose  the  names  of  the  witnesses,  or  the  (ads 
likdy  to  be  proved  by  them. 
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EquU,  Exch.  ,  second  opinion ;  that  in  as  much  as  a  discovery  of  such 

V second  case  would  disclose  the  opinion  of  counsel  upon 

Pheston       the  first  case,  the  defendant  submitted  that  he  ought  not 
Caeh.         to  be  compelled  to  produce  the  same.     The  answer  then 
stated,   that  all  the  letters  mentioned  in  the  schedule 
(most  of  which  were  letters  between  the  defendant  and 
his  solicitors,)  were  material  to  the  defendant's  case,  and 
contained  information  which  the  defendant  sought  for  after 
the  commencement  of  the  action  of  ejectment,  as  to  the  evi-> 
dence  which  the  defendant  could  adduce  at  the  hearing^  of 
that  cause,  and  as  to  the  evidence  which  could  be  given  by 
the  writers  of  the  said  letters,  in  the  particulars  therein  re- 
spectively mentioned;  and  did  not,  nor  did  any  of  them, 
in  any  manner,  make  out  or  support,  or  tend  to  support, 
the  case  made  by  the  said  plaintiff's  bill;  but,  that  the 
evidence  therein  stated  would  be  material,  as  the  defendant 
was  advised  and  believed,  for  the  defendant  to  adduce  on 
his  behalf  at  the  hearing  of  the  cause ;  and  he  submitted 
that  the  plaintiff  was  not  entitled  to  see  or  inspect  the  said 
letters,  or  to  come  to  a  knowledge  of  the  defendant's 
proofs  in  the  cause:    wherefore,  the  defendant  insisted 
that  he  ought  not  to  be  ordered  to  produce  or  leave  the 
same  in  the  hands  of  his  clerk  in  court;  and  further,  that 
other  letters  mentioned  or  referred  to  in  the  said  schedule, 
were  letters  which  the  defendant  had  received  since  the 
filing  of  the  bill,  in  answer  to  enquiries  which  he  had  made 
respecting  some  of  the  matters  in  question,  with  a  view  to 
his  proofs  at  the  hearing  of  the  cause :  And  tbat,  inasmuch 
as  to  particularize  such  letters  would  disclose  the  names  of 
his  witnesses,  and  to  some  extent  the  nature  of  his  proofs; 
and  inasmuch  as  the  said  letters  did  not,  nor  did  any  of 
them,  contain  any  information  which  would  support  the 
plaintiff's  bill,  so  far  as  the  same  was  opposed  by  the  de- 
fendant's answer,  he  submitted  that  he  was  not  bound  to 
produce  them. 

Bictersteth  now  moved,  pursuant  to  notice,  that  the  de- 
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fendant  might  produce  and  leave  in  the  hands  of  his  clerk 
in  court  for  the  usual  purposes^  the  several  cases,  drafts, 
statements,  letters,  printed  particular  of  estate,  copies  of 
letters,  memorandums,  papers,  evidences,  and  writings,  men- 
tioned and  referred  to  in  the  answer  and  schedule ;  and 
that  the  plaintiff  might  be  at  liberty  to  take  copies  and 
extracts,  in  the  usual  terms.  In  support  of  the  applica- 
tion for  production  of  the  cases  submitted  for  the  opinion 
of  counsel,  he  cited  Radcliffey.  Fursman{a)y  where  an  or- 
der of  Lord  Chancellor  King,  overruling  a  demurrer  to  a 
bill  for  the  production  of  a  case,  was  affirmed.  But  he 
admitted,  on  the  authority  of  the  same  case,  that  he  was 
not  entitled  to  the  production  of  the  opinion.  With  re- 
spect to  the  letters  and  other  documents,  he  rested  on  the 
general  right  of  the  plaintiff  to  a  discovery  of  all  docu- 
ments in  the  hands  of  the  defendant,  relating  to  the  mat- 
ters in  question :  and  contended,  that,'being  referred  to  in 
the.  answer  and  in  the  schedule,  they  formed  part  of  the 
answer,  in  the  same  manner  as  if  they  had  actually  been 
incorporated  with  it  (A).  He  also  urged  that  the  objection, 
that  the  production  of  the  letters  would  disclose  the 
names  of  the  defendant's  witnesses,  and  the  facts  they 
were  likely  to  prove,  had  no  foundation,  inasmuch  as  the 
defendant  would  be  bound,  previously  to  examining  his 
witnesses,  to  give  their  names  to  the  plaintiff  for  the  pur* 
pose  of  cross-examination. 


EquU.ExeK 
1826. 


Teed^  for  the  defendant,  opposed  the  motion  on  two 


(a)  2  Bio.  P.C.  Toml.  edit  514. 

(i)  This  is  the  principle  on  which 
a  court  of  equity  acts  in  compelling 
&e  production  of  papers  referred  to 
m  an  answer,  as  stated  by  Lord 
Chancellor  Eldan^  in  Evatu  v. 
Ekhard,  1  Swanst.  8.  The  fol- 
lowing cases  are  referred  to  by 
Mr.  SwanstoD,  in  a  note  to  that 
caie,  far  the  practice  with  reference 


to  such  production :  viz.  Gardiner 
V.  Masouy  4firo.C.  C.  479;  Dar^ 
win  V.  Clarke,  8  Ves.  158;  Tajflor 
V.  MilneTf  11  Ves.  41 ;  Atkyns  v, 
Wright,  14  Ves.  211 ;  Beckford  v. 
WUdmariy  17  Ves.  438;  Marsh  y. 
Sibbaldy  2  Ves.  &  Beam.  375;  and 
The  Princoi  of  Wales  v.  The  Earl 
Liverpool,  1  Swamton,  121. 
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grounds : — First,  That,  to  entitle  the  plaintiff  to  the  pro- 
duction of  the  documents  required^  it  should  appear,  thaX 
they  would  tend  to  make  out  or  support  his  bill,  which,  in 
the  present  instance,  the  defendant  not  only  swore  theji 
would  not,  but  that  they  would  actually  tend  to  defeat  the 
plaintiff*s  case.  And  secondly ,  That  the  production  of  the 
papers  would  disclose  to  the  plaintiff  the  defendant's  case^ 
and  the  evidence  by  which  he  meant  to  support  it,  which 
was  contrary  to  every  principle  of  a  Court  of  Equity;  and 
he  cited  Gardiner  v.  Mcison  (a),  as  a  case  in  which  such  d^ 
production  had  been  refused.  That  it  had  repeatedly 
been  held,  that  the  doctrine  in  Radcliffe  v.  Fursnum 
ought  not  to  be  carried  farther.  He  also  reUed  uopn  tb^ 
fact,  that  most  of  the  letters  referred  to  in  the  answ^r^ 
were  letters  which  had  passed  between  the  defeodai^t  and 
his  solicitors,  and  were  in  the  natiu^e  of  professional  com- 
munications, which  the  soUcitor,  if  examined  as  a  witness, 
would  be  entitled  to  refuse  to  disclose,  as  being  privileged 
communications :  and  he  urged,  that  as  the  privilege  of 
the  solicitor  was  in  fact  the  privilege  of  the  client,  the 
defendant  was  entitled  to  the  same  protection  from  dis-^ 
covery  as  if  the  soUcitor  himself  had  been  examined. 

Lord  Chief  Baron. — I  am  of  opinion  that  the  first 
case  must  be  produced,  and  I  think  the  plaintiff  should 
also  be  furnished  with  the  facts  contained  in  the  second 
case,  but  not  the  opinion  given  on  the  first  case;  and  if 
that  opinion  be  embodied  in  the  second  case,  so  much  of 
it  ought  to  be  omitted.  As  to  the  other  papers,  I  am 
very  unwilling  to  express  an  opinion,  or  to  lay  down,  with- 
out further  consideration,  a  precedent  on  a  question  of  the 
utmost  importance,  as  connected  with  the  jurisdiction  of  «i 
Court  of  Equity.  But  I  cannot  accede  to  the  proposition 
which  has  been  contended  for,  that  the  privilege  of  an  at- 
torney is  the  privilege  of  the  client,  to  the  extent  that  die 

(a)  4  Bro.  C.  C.  479. 
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client  himself  may  avail  himself  of  that  privilege,  to  avoid  E^.  Ex<Ai 
discovering  communications  which  have  passed  between 
him  and  his  solicitor.  In  a  Court  of  Equity,  as  against 
the  party  himself,  many  things  may  be  taken  into  consider- 
ation, and  used  as  evidence,  which  possibly  could  not  be  us- 
ed as  against  his  attorney  in  the  witness  box.  The  question 
is  one  of  very  great  importance.  I  have  not  time  to  con- 
sider it  now,  and  will  not  pledge  myself  to  any  precise  rule 
on  the  subject.  I  will  content  myself  by  saying,  that  in 
this  case  I  consider  the  parties  are  ^ot  entitled  to  a  pro- 
duction of  the  letters  from  the  witnesses,  or  their  state- 
ments; and  I  think  they  are  not  now  entitled  to  be  fur- 
nished with  the  names  of  those  witnesses;  it  will  be 
sufficient  that  they  should  be  informed  of  them  in  time 
for  cross-examination.  All  the  rules  with  respect  'to  the 
publication  of  depositions,  are  decidedly  in  opposition 
to  the  production  to  the  plaintiff,  of  what  are  probably 
the  statements  of  the  facts  which  the  witnesses  will  be  able 
to  prove ;  and  they  would  not  be  any  evidence  if  produced. 
I  think  also,  that  the  plaintiff  is  not  entitled  to  the  pro- 
duction of  any  docimients  relating  to  facts  or  circumstances 
occurring  since  the  institution  of  the  suit. 

Garrow,  B. — I  concur  with  the  Lord  Chief  Baron,  on 
the  authority  of  the  cascf  in  the  House  of  Lords,  that  the 
plaintiff  is  entitled  to  the  production  of  the  first  case,  and 
to  the  facts  of  the  second.  I  say,  on  the  authority  of  that 
case ;  for  I  should  certainly  feel  inclined  to  go  with  those 
who  have  expressed  an  opinion,  that  that  case  ought  not 
to  be  carried  any  farther.  I  think  the  fiirther  disclosure 
shotdd  be  limited  in  the  way  suggested  by  the  Lord  Chief 
Baron.  The  plaintiff  cannot  have  a  right,  at  this  time,  to 
know  who  are  the  defendant's  witnesses.  It  is  a  very  com- 
mon thing,  at  nisi  prius,  to  ask  if  such  a  witness  is  here? 
The  answer  given  on  the  other  side  is — you  will  know  in 
good  time,  when  he  is  called.  I  admit,  that  the  plaintiff 
is  clearly  entitled  to  a  disclosure  of  all  the  facts  of  the  de- 
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Egmt.  ExdL     fendant's  case^  bufc  not  of  the  evidence  by  which  he  in- 
, ^_i^     tends  to  support  that  case. 

Preston 

Qj^  By  the  Order,  the  defendant  was  directed  to  pro- 

duce the  printed  particular,  a  letter  firom  Mr. 
Shepherd,  and  the  case  first  stated  for  the 
opinion  of  counsel:  and  also  to  produce  a 
copy  of  the  whole  of  the  second  case,  as  laid 
before  counsel,  but  omitting  every  thing  with 
respect  to  the  opinion  of  counsel. 


Gray's  Inn  EXCHEQUER  CHAMBER  IN  EQUITY, 

Hall, 
^PSJr^  BEFORE  THE  LORD  CHIEF  BARON. 


-Dec.  13M.  Gale  r.  Luttrell  and  Others. 

A.beiiigindebt-  M.  HE  bill  in  this  case  was  filed  by  Mary  Gale,  widow, 

inmof  looo^ex-  ^^  behalf  of  herself  and  all  other  the  specialty  creditors  of 

ecatedabondto  j^f^f^  Foumes  Luttrett,  against  the  executors  of  his  will, — 

him  for  aecunng  '     ° 

that  amount  and  The  bill  stated,  that  John  Fownes  Luttrell  was,  in  1783, 

tequently  died,  indebted   to  William  Hawkes  in  1000/.  for  money   lent 

wuii^d^i^**"  and  advanced  to  him,    or  to  his  late  father,  whom  he 

pointed  c.  &  D.  then  represented,  or  for  some  other  account:  and  beinc  so 

his  executors  and   .,\y,  -.  ,  , 

residuary  lega-  indebted,  John  Foumes  Luttrell  executed  a  bond,  dated 

tionment  of  B/s  ^^^  May^  1783,  in  the  penal  sum  of  2000/.  conditioned  to 

b^Tnud^^  be  void  on  payment  by  John  Foumes  Luttrell,  his  heirs,  exe- 

bond  is  allotted  cutors,  or  administrators,  to  William  Hawkes,  his  heirs,  exe- 

to  C.  as  part  of 

his  share:  c.be-  cutors,  administrators,  or  assigns,  of  1000/.  with  interest,  at 

ing  the  steward 
of  A.,  and  haT- 

ing  a  running  account  with  liim,  enters  the  bond  in  that  account.  C.  dies  intestate,  leaTing  a  wi- 
dow, wlio  takes  out  administration  to  his  estate,  and  also  administration  de  bonis  non  to  B. ;  and  aa 
such  last  mentioned  administratrix,  she  files  a  bill  as  a  specialty  creditor  against  the  representi^ 
tiTes  of  A. — Held,  that,  in  this  suit,  the  representatiTes  of  A.  could  not  make  a  set  off  against  the 
demand,  in  respect  of  sums  which  they  alleged  to  have  been  omitted,  or  improperly  charged  in  die 
aeoonnt  of  C,  but  must  file  a  cross  bilL 

Thcve  can  be  no  set  off,  cither  at  law  or  in  equity,  where  either  of  the  debts  is  a  debt  in  tmier 
dniL 
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die  rate  of  41. per  cent,  on  a  given  day.  That  Wm.  Hawkes  SxdL  ciuinBt. 
made  his  will,  dated  I6th  September y  1792,  and  bequeath-  ^J^^ 
ed  the  residue  of  his  personal  estate,  mortgages,  and  se^ 
curities  for  money>  to  Samuel  Feltham  and  WiUiam  Gale, 
to  and  for  their  own  use  and  benefit,  to  be  equally  divid- 
ed between  themi  share  and  share  alike,  and  appointed 
them  executors.  That  William  Hawkes  departed  this 
life  without  having  altered  or  revoked  his  said  will, 
which  was  duly  proved  by  his  executors,  on  the  19th 
January,  1793.  That  Samuel  Feltham  and  WiUiam 
GeUe,  as  such  residuary  legatees  of  William  Hawkes, 
made  a  division  between  them  of  his  residuary  estate;  and 
the  said  bond,  which  formed  part  of  his  assets,  was  taken 
by  William  Gale,  and  became  his  sole  and  absolute  pro- 
perty, as  part  of  his  share  of  the  said  residuary  personal 
estate;  and  in  1808,  Samuel  Feltham  died,  leaving  WiU 
liam  Gale  his  co-executor  him  surviving.  That  William 
Gale,  by  his  will,  dated  Sd  January,  18^,  gave  to  the 
plaintiff,  his  wife,  all  the  money  in  his  possession  at  the 
time  of  his  decease,  and  all  such  sum  and  sums  of  money 
as  might  be  due  to  him  by  bonds  or  notes,  accounts,  book 
debts,  or  from  any  debts  or  accounts  whatsoever,  for  her 
life,  she  placing  the  same  on  Government  securities,  as  his 
trustees  should  direct,  and  providing  for  six  of  his  children 
therein  named;  and  he  appointed  certain  persons  to  be 
trustees  for  fulfilling  his  will;  but  he  did  not  appoint  any 
executor  or  residuary  legatee.  That  afler  Gale's  decease, 
administration,  with  his  will  annexed,  was  granted  to  the 
plaintiff.  That  John  Fownes  Luttrell  never  paid  off  or 
discharged  the  principal  money  secured  by  his  bond, 
but  he  paid  the  interest  thereof  to  William  Hawkes, 
down  to  the  1st  of  May,  1791 ;  after  which  period  the 
payment  of  interest,  by  John  Fownes  Luttrell,  was  omit- 
ted, for  the  reasons  subsequently  mentioned  in  the  bill. 
That  John  Fownes  Luttrell  was  in  his  Ufetime,  and  at 
the  tzme  of  his  death,  seised  in  fee  of  considerable  real 
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StdLCkimJEq.  and  personal  estates,  and  made  his  will,  dated  the  9th 
£f^  jiprily  1805;  and  by  a  codicil  thereto,  dated  the  9th 
March,  1815,  gave  and  devised  certain  parts  of  his  real 
estates  to  his  executors  therein  pamed  for  a  term  of  a 
thousand  years,  upon  trust  to  raise  a  competent  sum  of 
money,  by  the  sale  or  mortgage  thereof,  and  by  the  sale  of 
timber,  and  by  other  ways  and  means  therein  mentioned, 
for  the  payment  of  all  his  debts  and  legacies ;  and  appoint- 
ed his  brother  Francis  Fownes  Luttrell,  deceased,  and  the 
defendant  Edmund  Martin  Pleydell,  and  William  Drewe^ 
deceased,  executors  of  his  will ;  and  the  testator,  by  another 
codicil  to  his  will,  dated  in  1815,  after  reciting  that  his 
eldest  son,  the  defendant  John  F!ownes  Luttrell,  had  at- 
tained his  age  of  twenty-one  year3,  appointed  him  execu- 
tor. That  John  Fownes  Luttrell  died  in  February,  1816; 
leaving  the  defendant,  c/oAn  Fotpnes  Luttrell,  his  eldest 
son  and  heir  at  law,  and  his  will  was  proved  by  the  said 
Francis  Foumes  Luttrell,  since  deceased,  and  the  defend- 
ant John  Foumes  Luttrell,  only.  That  after  the  death  of 
the  testator  John  Fownes  Luttrell,  various  interviews  were 
had,  and  much  correspondence  took  place  between  the 
executors  of  the  testator,  John  Fownes  Luttrell,  and  Wil- 
liam Gale,  upon  matters  relating  to. the  ^estate  and  afikirs 
of  the  testator,  the  said  William  Gale  having  been  for 
many  years  past  the  steward  and  agent  of  the  said  t^tator ; 
and  in  the  course  of  such  interviews,  or  correspondence, 
and  in  particular,  by  a  letter  dated  February  3d,  1821, 
from  the  defendant  John  Foumes  Luttrell  to  the  said 
William  Gale,  the  bond  so  entered  into  by  the  testator 
with  the  said  William  Hawkes,  was  frequently  mention^ 
and  alluded  to ;  and  the  validity  of  the  debt  arising  from 
the  bond  was  never  questioned  or  disputed,  but  oa  the 
contrary  was  frequently  admitted  by  the  executors,  or 
some  or  one  of  them;  but  the  payment  and  satisfaction 
thereof  was  continually  postponed  and  deferred  by  reason 
of  certain  difficulties  and  delays  which  arose  in  the  ikdjust- 
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ment  of  certain  accounts  subsisting  between  the  parties,  EiDek.Ch.inEq. 
and  which  accounts  remained  unsettled  down  to  the  1856. 
time  of  the  death  of  William  Gale,  and  were  still  un-  gale 
settled.  That  the  plaintiff,  as  such  administratrix  of  luttkll. 
William  Gale,  had  procured  letters  of  administration 
de  bonis  non  of  the  goods,  chattels  and  credits  of  Wil- 
Uam  Hawkes,  to  be  granted  to  her,  and  had  thereby 
become  his  personal  representative,  and  as  such  per- 
sonal representative,  in  Trinity  Term,  18S3,  commen* 
ced  an  action  in  his  Majesty's  Court  of  King*s  Bench, 
against  the  defendant  John  Fownes  Luttrell,  as  the 
only  surviving  acting  executor  of  the  will  of  the  said 
John  Foumes  LtUireU  his  father,  for  the  purpose  of  re- 
covering the  principal  and  interest  of  the  said  bond ;  and 
the  said  defendant  John  Fownes  Luttrell,  by  way  of  de- 
fence to  the  said  action,  pleaded,  Jlrst,  a  plea  of  non  est 
factum;  secondly ^  that  the'plaintiff  was  not  administra- 
trix ;  thirdly,  a  plea  of  plene  administravit ;  wn.A fourthly,  a 
plea  of  sohit  post  diem  ;  and  issue  having  been  joined  upon 
all  the  said  pleas,  the  cause  came  on,  and  was  prepared 
for  trial  at  the  Spring  Assizes,  for  the  year  18^;  when  the 
defendant  prevented  the  trial  of  the  said  action  from  taking 
place  by  putting  in  a  plea  of  puis  darrein  continuance;  from 
which  last  mentioned  plea,  it  appeared  that  several  judg- 
mental to  the  amount  altogether  of  19,000/.,  had  been  ob- 
tained the  day  immediately  preceding  the  commencement 
ofthe  said  Assizes,  by  different  persons,  against  the  defend- 
ant John  Fownes  Luttrell,  as  such  executor  as  aforesaid, 
and  that  the  said  defendant  had  fully  administered,  with 
tiie  exception  of  goods  to  the  value  of  8000/.,  which  were 
insuflBcient.  The  bill  then  stated  that  the  personal  estate 
ofthe  said  testator,  and  the  produce  of  the  estates  charged 
with  debts,  had  been  exhausted ;  but  that  there  were  con- 
siderable other  real  estates  undisposed  of.  The  bill 
charged,  that  the  interest  of  the  said  bond  was  suffered  to 
accumulate  and  to  remain  unpaid  for  a  number  of  years. 
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BxdLCk.i»Eq.  in  coiulequence  of  the  same  having  become  the  property 
^^^^*  ,  of  the  said  William  Gale,  the  steward  and  agent  of  the 
testator  John  Fownes  Luttrell,  between  whom  an  unset- 
tled and  running  account  subsisted  from  1771,  or  about 
that  time,  to  the  time  of  the  death  of  the  said  testator ;  that 
the  accounts  of  William  Gale  remained  open  and  unset- 
tled during  the  Ufetime  of  the  said  last-mentioned  testator, 
by  his  permission;  and  that  he  never  called  for  the  same 
or  expressed  any  desire  to  have  the  same  adjusted ;  and 
that  after  the  death  of  the  testator,  all  the  accounts  sub- 
sisting between  the  parties,  and  all  the  vouchers  relating 
thereto,  were  delivered  by  the  said  William  Gale  to  the 
defendant  John  Fownes  Luttrell^  or  to  his  agent;  and 
that  in  such  accounts  was  included  the  amount  of  the 
principal  of  the  bond,  and  the  arrear  of  interest  then  due 
thereon ;  and  that  all  such  accounts  and  vouchers,  were  in 
the  possession  of  the  defendant.  That  the  general  balance 
of  the  accounts  was  very  greatly  in  favour  of  the  said  Wil- 
liam Gale,  at  the  time  the  same  were  made  out  and  de- 
livered as  aforesaid,  and  that  the  same  still  remained  un- 
settled.— The  bill  prayed  an  account  of  the  principal  and 
interest  due  to  the  plaintiff  as  administratrix  of  ^fttiom 
HawkeSy  under  the  said  bond,  and  also  an  account  of  the 
other  specialty  debts  of  the  said  testator,  John  Faumes 
Luttrell;  that  the  defendants  might  admit  assets  of  the  said 
testator  sufficient  to  answer  what  might  be  found  due  on  the 
taking  of  the  said  accounts,  and  might  discharge  the  same 
accordingly ;  or  that  the  usual  accounts  (if  necessary)  might 
be  taken  of  the  personal  estate  and  effects  of  the  said  testa- 
tor, and  of  the  application  thereof,  and  also  of  the  real  es- 
tates charged  with  the  payments  of  debts,  or  directed  to  be 
sold ;  and  that  the  rest  of  the  said  testator's  real  estates,  or 
a  competent  part  thereof,  might  be  sold  or  mortgaged  for  the 
satisfaction  of  the  debts  of  the  plaintiff*,  as  persona)  repre- 
sentative of  the  said  William  Hawkes,  and  the  other  unsa- 
tisfied creditors  by  specialty  of  the  said  testator;  and  that 
all  proper  parties  might  join  in  such  sale  or  mortgage. 
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The  defendantSi  by  their  answer,  admitted  the  general  Exeh,C)uinEq. 


statements  in  the  bill;  and  they  admitted — That  the  vaUdi- 
ty  of  the  debt  arising  from  the  bond  was  never  question- 
ed or  disputed  by  the  executors,  until  the  delivery  to 
them  of  the   accounts  of  William  Gale,  as  such  stew- 
ard and  agent,  when  many  charges,  grossly  fraudulent, 
and  the  omission  to  charge  himself  with  various  sums  of 
money,  which  he  had  received  for  John  Fownes  LuttreU 
deceased,  appearing  therein,  and  William  Gale  claim- 
ing a  large  sum  of  money,  which  was  not  justly  due  to 
him,  the  defendants  thought  it  right  not  to  admit  any 
demand  made  by  him  on  the  estate   of  the  testator, 
without  requiring  from  him  proof  of  the  validity  thereof. 
The  defendants  stated  their  belief,  that  the  estate  of 
William  Gale  was,  upon  the  balance  of  all  accounts,  in- 
debted to  the  estate  of  the  testator,  John  Foumes  LuttreU; 
and  that  the  accounts  still  remained  unsettled.     That 
the  defendants  were,  shortly  after  the  decease  of  the  testa- 
tor, John  Fownes  LuttreU^  very  urgent  to  have  the  said 
accounts,  which  were  very  intricate  and  voluminous,  in- 
cluding the  accounts  of  the  fether  and  predecessor  in 
office  of  the  said  William  Gale,  made  out  and  deUvered 
in;  and  after  repeated  appUcations  to  render  the  said 
accounts  had  been  made  to  the  said  William  Gale  with- 
out effect,  the  defendants  instituted  a  suit  in  the  Court 
of  Chancery,  for  the  purpose  of  compelUng  the  deUvery 
of  the  said  accounts;  and  that  such  suit  was  shortly  after- 
wards abandoned,  on  the  said  accounts  being  rendered : 
that   it   was  proposed  at  one  time  by   the  defendants, 
to  have  the  said  accounts  inspected  by  intelligent  persons, 
in  order  to  faciUtate  the  adjustment  thereof;  and  that  the 
same  were  accordingly  investigated  for  and  on  behalf  of 
the  defendants,  by  Mr.  Charles RowcUffe,  and  Mr.  Leigh; 
and  since  the  investigation  of  the  said  accounts,  the  de- 
fendants had,  in  the  conviction  that  the  same  were  erro- 
neous and  fraudulent,  refused  to  settle  them;  that  the  said 
VOL.  1.  o 
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Eteh.Ch.iHEq,  Mr.  Leigh  pointed  out  many  errors,  omissions,  and  mis- 

< ^^J^     takes  in  the  said  accounts,  and  informed  WiUiam  Gale 

Galb  that  the  same  were  in  many  respects  inaccurate;  and  that 
LuTTRSLL.  the  said  Mr.  Leigh,  among  other  errors  and  omissions 
therein,  pointed  out  to  the  said  WiUiam  Gale  the  omis- 
sion of  the  rents  of  one  entire  manor,  which  had  been  re- 
ceived from  time  to  time  by  the  said  William  Gale^  on 
account  of  the  testator,  John  Fownes  LutireU,  and  of 
which  no  mention  was  made  in  the  said  accounts;  Aid 
that  the  said  Mr.  Leigh  also  pointed  out  to  the  said  WH- 
Ham  Gale,  that  the  balance  claimed  by  him  upon  the 
said  account  as  money  actually  advanced  by  him  for  and 
on  account  of  the  said  John  Fownes  Luttrell,  deceased, 
greatly  exceeded  any  siun  which  the  said  William  Gale 
could  be  conscious  that  he  ever  owned  or  possessed;  and 
that  the  interest  of  some  of  the  sums  charged  as  so  ad* 
vanced  in  certain  years,  exceeded  the  amount  of  the  salary 
of  the  said  William  Gale;  and  yet  that  he  never  applied 
to  have  his  accounts  settled,  but,  upon  being  dismissed  by 
the  defendant  John  Fownes  Luitrell,  in  the  year  1830, 
from  his  employment  as  steward,  complained  to  him  by 
letter,  bearing  date  the  9th  June,  1821,  that  he  had  not 
wherewithal  to  supply  himself  and  fismiily  with  commoa 
necessaries. 

The  cause  came  on  for  hearii^  on  the  26th  April, 
1826. 

Jervis  and  Selater,  for  the  plaintiff,  contended  <m  the 
plaintiff's  right  to  a  decree,  the  defendants  not  having  either 
pleaded  payment  ad  diem  or  post  diem,  or  insisted  on 
length  of  time,  as  a  bar  to  the  demand;  but  having 
merely  alleged,  that  if  certain  accounts  depending  between 
Gale  and  the  testator  were  taken,  a  balance  would  be 
due  to  the  estate  of  the  former;  but  the  plaintiff  nied  in 
this  case,  not  as  the  representative  of  Gale,  but  as  the 
representative  of  flawkes;  and  that  if  the  defendants  had 
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even  an  equitable  set  off,  as  against  the  estate  of  Oale,  it  Exdu  Ck.  m  Eq. 
could  not  avail  in  the  present  suit,  as  the  plaintiff  sued     ,  1326. 
fH  outer  droit. 

Swamton  and  Heberden,  for  the  defendants. — The  bond 
was  assigned  to  Gale,  as  his  share  of  Hawkes'  residuary 
estate,  in  1808,  and  therefore  became  his  exclusive  property 
from  that  time  as  residuary  legatee,  and  not  as  executor  of 
Howies*  It  would  be  most  unjust  to  allow  a  creditor  to  select 
one  item  out  of  an  account  extending  over  a  long  period, 
instead  of  taking  the  balance  of  that  account.  Admitting 
that  debts  in  different  rights  cannot  be  made  the  subject 
of  set  off  at  law,  yet  there  may  be  a  difference  in  equity. 
In  Ja$Hes  v.  Kynnier  (a),  and  VuUiamy  v.  Noble  (6),  the 
principle  of  set  off  was  carried  much  further  than  it  has 
ever  been  at  law.  In  Jeffs  v.  Wood  (c),  which  was  a 
case  directly  in  point,  the  distinction  also  prevailed.  The 
defendants  do  not  object  to  a  decree  for  a  general 
account. 

Lord  Chief  Baron. — ^This  is  a  bill  in  the  usual  form 
by  a  bond  creditor,  who  makes  out  a  title  in  the  usual 
way,  by  proving  the  execution  of  the  bond.  The  plaintiff 
in  this  case  sues  as  administratrix  de  bonis  non  of  the 
obligee,  and  in  that  character  has,  primd  fodey  a  title  to 
relief  in  respect  of  the  bond.  The  obligee  made  his  will 
and  appointed  two  residuary  legatees.  In  1808,  there 
was  an  apportionment  of  his  estate  between  the  residuary 
legatees,  and  the  bond  was  apportioned  to  one  who  had  a 
running  account  with  the  obligor,  being  the  obligor's 
steward*  It  is  not  pretended  in  this  case,  that  the  bond 
itself  has  been  actually  paid ;  but  the  argument  is,  that 
because  the  bond  has  been  introduced  into  an  account  cur- 
le&l,  it  fimns  part  of  that  account,  and  cannot  be  sued  for  se- 

(a)  6  Ves.  110.        (6)  3  Menyale,  693.        (c)  2  Pere  WiU.  128. 
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}Lzai.aLimEq.  paratdy.  I  see  no  ground  for  such  an  argument.  I  thought 
^^^^*  ,  that  if  a  person  had  debts  of  several  degrees  or  denomin- 
ations! he  might  sue  for  either.  In  the  present  case,  all 
the  other  demands,  except  this  bond  debt,  might,  and  pro- 
bably would,  be  barred  by  the  statute  of  limitations.  It 
would  be  most  unjust,  that  because  the  plaintiff  cannot  re- 
cover all  the  items  of  the  account,  she  should  not  be  per- 
mitted to  recover  that  to  which  there  is  no  legal  objection. 
It  seems  to  me  unnecessary  to  enter  into  the  question  of 
set  off;  for  the  plaintiff  must  prove  her  security  before  the 
Master,  and  the  defendants  may  then  shew,  if  they  can, 
that  the  demand  is  satisfied.  The  length  of  time  which 
has  elapsed  since  the  execution  of  the  bond  has  not  been 
pleaded,  and,  whether  paid  or  not,  is  matter  of  presump- 
tion. The  defendants  have  not  raised  any  objection  on 
this  ground ;  and  if  they  had,  it  would  not,  I  think,  have 
prevailed;  for  the  bond  is  clearly  shewn  to  have  been  an- 
existing  bond  in  1808.  I  think  the  plaintiff  is  entitled  to 
a  decree  for  an  account. 

By  the  decree  it  was  referred  to  the  Master  to  take  an 
account  of  what  was  due  to  the  plaintiff,  as  the  adminis* 
tratrix  o(  Hawkes,  for  principal  and  interest  on  the  bond, 
and  of  what  was  due  to  all  other  the  specialty  creditora  of 
John  Foumes  Luttrellf  with  the  usual  directions. 

/Vc.  14M.  '^^^  Master  by  his  report  certified,  that  the  whole  prin- 
cipal money  was  due  on  the  bond,  and  that  he  had  calcu- 
ted  interest  from  the  1st  iliay,  1792,  previously  to  which 
no  interest  was  claimed  by  the  plaintiff,  down  to  the  date 
of  his  report;  which  interest  being  added  to  the  principal 
sum  exceeded  the  penalty  of  the  bond,  and  he  therefore 
found  the  penalty  to  be  the  amount  of  what  was  due  for. 
principal  and  interest.  And  he  certified  that  there  was 
no  other  debt  due  from  LMttreWs  estate. 

To  this  report  the  defendants  took  an  exception,  in 
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terms  raising  the  questions  made  by  them  on  the  hearing;  sgch.  (X  m  Eq. 
and  at  the  same  time  presented  a  petition,  that  the  Master  ,  ^^^^* 
might  review  his  report,  on  the  ground,  that  although  he 
had  refused  to  receive  the  accoimts  of  Gale  as  evidence 
that  the  bond  had  been  satisfied,  yet  he  had  computed  in- 
terest on  the  bond  for  thirty-four  years,  taking  the  date 
at  which  he  computed  interest  from  an  item  in  the  same 
accounts;  whilst  the  demand  on  the  bond  might  have  been 
barred  by  time,  if  the  bond  and  the  debt  due  thereon  had 
not  been  treated  as  an  item  in  an  unsettled  account. 

The  exception  and  petition  now  came  on  for  argument 
and  hearing. 

Roupell  and  Swanston,  in  support  of  the  exception,  urg- 
ed, that  the  bond  would  in  equity,  after  twenty  years,  be 
presumed  to  be  satisfied,  and  interest  could  not  have  been 
charged  on  it;  but,  if  made  an  item  of  the  accoimt,  then 
interest  might  certainly  be  carried  farther  back :  that  the 
Master,  however,  in  receiving  the  account  for  one  purpose, 
ought  not  to  have  rejected  it  for  the  other.  That  the 
«uit  was  merely  a  cloak  to  enable  the  plaintiff  to  derive 
the  benefit  of  the  bond,  there  being  no  other  creditor  of 
Join  Fatones  Luttrett.  That  the  Court  would  endeavour 
to  get  over  mere  form,  for  the  purpose  of  substantial  jus- 
tice. Jeffs  V.  Wood  (a).  A  cross  biU  in  this  case  would 
have  been  of  no  service^  the  demands  being  in  different 
rights  (6). — ^The  bill  expressly  stated,  that  no  interest  had 
been  paid  on  the  bond,  since  1792,  and  assigned  as  a  rea- 
son, that  it  had  been  made  an  item  of  account.  Unless 
such  a  statement  had  been  introduced,  a  demurrer  would 
have  held,  as  the  bill  shewed,  that  no  interest  had  been 
paid  for  thirty-four  years.  That  it  appeared,  from  the 
Master's  report,  that  no  interest  had  been  paid  for  that 
period ;  the  Master  did  not  state,  however,  that  it  formed 

(a)  a  P.  Will.  128.  (6)  I^rd  Redeadale,  64. 
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Ex^Ch.imEq,  an  item  of  the  account^  but  still  computed  interest  for 

.  ^^^^'  ,     twenty-five  years,  on  the  footing  of  that  account.     It  was 

Gale         strange,  that  Gale,  with  a  salary  not  exceeding  SO(tf.  a-year, 

LuTTRBLL.     should  uot  apply,  for  so  many  years,  for  pa]rment  of  so 

large  a  debt. 

Jervis  and  Sclater  supported  the  report. 

Lord  Chief  Baron. — It  appears  to  me,  tihat  the  Mas- 
ter's report  ought  to  be  confirmed.     It  would  have  been  a 
departure  firom  the  regular  course  of  business,  had  he 
taken  the  mode  insisted  on  by  the  defendants  in  this  case. 
The  biU  is  filed  by  the  plaintiff,  as  the  administratrix  of 
Hawkes^  against  the  representatives  of  the  obligor  in  the 
bond  to  Hawkes,  and  is  filed  on  behalf  of  all  the  spe- 
cialty creditors.    It  appears  firom  the  report,  that  there  is 
no  other  specialty  creditor;  but  I  must  consider  the  case 
as  if  there  had  been.     There  is  no  doubt  that  the  Master 
was  bound  to  consider,  whether  any  payment  had  been 
made  in  respect  of  the  bond,  eo  nomine ,  or  any  settlementof 
account  by  which  the  bond  had  been  discharged :  but  that 
was  all  that  he  was  bound  to  do.    It  has  been  argued,  lliat 
the  Master  ought,  under  the  circumstances  of  this  case,  to 
have  gone  into  the  general  question,  and  exammed  the 
whole  account.     Such  a  course  would  have  been  attended 
with  the  utmost  confiision,  and  I  think  the  Master  was  not, 
under  the  decree,  justified  in  doing  so.    The  proposition 
is,  that  Mr.  Gale  became  in  equity  the  owner  of  this 
bond,  and  introduced  it  into  the  account  current  between 
Mr.  LuttreU  and  himself;  and  that,  therefore,  the  Master 
ought  to  have  gone  into  an  account  extending  over  a  pe-; 
riod  of  fifty  or  sixty  years.     Such  a  proceeding  would  be 
contrary  to  all  practice  in  the  Master's  office,  and  be  pro- 
ductive of  the  greatest  mischief.     Suppose,  under  the 
common  decree  for  an  account  of  the  estate  of  a  testator, 
a  bond  were  brought  in,  and  the  executors  alleged  that 
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there  was  an  open  and  unsettled  account  by  which  that  a»c*.  ch.  in  Eq. 
bond  was  satisfied,  what  a  situation  would  the  other  1326. 
creditors  be  in,  if  they  were  bound  to  wait  for  theur 
debts,  until  that  account  should  be  taken.  The  proper 
course  for  obtaining  relief  against  the  bond  would  have 
been  by  a  cross  bill.  If  there  had  been  any  settled  ac- 
count, the  case  might  have  been  different.  Until  the 
account,  however,  was  settled,  it  was  quite  competent  to 
6afe  to  withdraw  the  bond  from  that  account,  but  for  any 
thing  which  appears  to  the  contrary,  Mr.  Luttrell  did  not 
even  know  that  Gale  possessed  the  bond;  and  it  is  most 
evident  that  the  accounts  have  not  been  settled,  as  they 
have  been  from  time  to  time  disputed,  and  are  now  abso- 
lutely rejected*  To  over-rule  this  report,  would  be  to 
unsettle  the  practice  of  the  Court. 

Exception  over-ruled,  with  costs. 

Rovpdl  and  SwansUmj  in  support  of  the  petition,  stated 
that  the  defendants  had  lately  filed  a  cross  bill,  but  had 
not  been  able  to  obtain  an  answer  in  that  suit:  but,  they 
urged,  that,  having  filed  a  crosi^  bill,  the  Court  would  con- 
sider the  parties  in  the  same  situation,  as  if  the  cross  suit 
were  nearly  ripe  for  hearing,  and  would  interfere  in  the 
mean  time  to  protect  the  fund:  diat  it  was  the  constant 
practice  of  the  Court  to  give  time  to  parties  to  bring  the  re- 
cord in  a  proper  state  before  the  Court ;  Blake  v.  Blake  (a), 

Warren  v. "  (i);  and  there  could  be  no  doubt,  that, 

if  the  cross  suit  had  been  brought  to  a  hearing  at  the 
same  time  with  the  original  cause,  accounts  would  have 
been  directed : — that  if  Mary  Gale  were  permitted  to  re- 
ceive the  bond  debt,  the  cross  suit  would  be  useless^ 
as  she  was  in  indigent  circumstances*  They  also  con- 
tended, from  the  afiidavits  of  persons  who  had  examined 
the  accounts,  that  there  were  over-charges  and  mistakes 
to  the  amount  of  30,000/.  and  upwards:  and  that  Gale's 


{a)  2  Seh.  &  Lefr.  26. 


(6)  2  Ch.  Ca.  247. 
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Exch,Ch.mEq'  estate  was  indebted  to  the  estate  of  Luttrell  in  5000/.  at 
^826^  the  least.  They  also  commented  on  the  improbability  of 
Gale  perfonning  the  office  of  steward  for  seventeen  years, 
at  a  loss  of  700/.  a-year :  for,  according  to  his  statement, 
17,000/.  was  due  to  him  in  1805,  and  no  interest  had  been 
charged  on  it. 

Jervis  and  Sclater,  for  the  respondents. — The  money 
which  the  plaintiff  will  receive,  when  recovered  by  her, 
wiU  be  assets  in  her  hands  of  the  testator  Hawkes,  whom 
she  represents,  and  not  of  Gale^  and  there  may  be  credi- 
tors of  HawJces  amongst  whom  she  will  have  to  apply  it. 
Mr.  LuttrelVs  representatives  filed  a  bill  against  GcJe^  in 
August y  1820;  Gale  died  in  February^  1822;  why  did 
they  not  revive,  if  there  were  any  foundation  in  their  state- 
ihents  of  the  inaccuracy  of  the  accounts?  There  must 
have  been  some  contrivance  to  keep  back  the  other  credi- 
tors of  Mr  Luttrell^  for  his  representatives  confessed 
judgments  for  19,000/.,  to  defeat  the  action  brought  on  the 

bond.     Warren  v. has  no  application  to  this  suit.   It 

is  admitted,  that  there  are  cases  in  which  the  Court  has 
interfered^  when  the  parties  have  merely  mistaken  their 
rights:  here  there  is  no  such  mistake,  but  only  gross 
laches  on  the  part  of  the  defendants,  in  not  instituting 
proceedings  for  taking  the  accounts  before  this  time.  This 
is  no  case  of  set  off,  the  demand  being  in  auter  droit. 
Medlicott  v.  Bowes  (a).  They  also  contended,  that  Blaie 
v.  Blake {b)y  did  not  apply. 

Lord  Chief  Baron. — I  entertain  a  very  clear  opinion 
on  this  case.  It  is  an  appUcation,  in  effect,  to  deprive  the 
plaintiff  in  this  suit,  for  some  time,  of  the  benefit  of  the 
decree  obtained  by  her :  that  this  is  the  real  object  I  can- 
not dissemble  my  suspicion :  but  the  question  is,  whether, 
according  to  the  rules  of  the  Court,  I  must  not  interfere 

(a)  t  Ves.  Sen.  207.  (6)  2  Sch.  &  Lefr.  26. 
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to  prevent  her  receiving  the  bond  debt.  The  suit  is  insti-  Bxek.  Ch.inBq. 
tuted  by  her/as  administratrix  of //atrAre^y  but  it  is  ob-  ^ozo. 
jected,  that  there  are  counter  claims  against  her,  as  re- 
presenting GcUe.  And  it  appears  to  me,  that  although 
Hawkes  was  in  fact  the  obligee  in  the  bond,  and  though 
the  suit  is,  of  necessity,  instituted  by  his  representative,  I 
must  feel  myself  bound  to  treat  it  in  effect  as  the  suit  of 
Gaky  or  of  Gale's  representative.  The  allegation,  that 
there  may  be  creditors  of  Hawkes ^  seems  to  be  a  mere  as- 
sertion, without  the  slightest  foimdation.  Hawkes  died 
thirty-two  years  ago,  and  it  is  stated  that  his  two  residua- 
ry legatees  divided  his  estate,  and  that  the  bond  was  as- 
signed to  Gale.  Every  thing  shews  this  statement  to  be 
true :  from  the  length  of  time  alone,  all  the  debts  of  Hawkes 
must  be  presiuned  to  have  been  satisfied,  and  the  ap- 
portionment of  his  residuary  estate  confirms  that  presump- 
tion. If  any  evidence  had  been  given,  that  any  debt  re- 
mained due  from  Hawkes*  estate,  the  case  might  have 
been  different ;  but,  in  the  absence  of  any  such  evidence, 
I  must  consider  this  to  be,  in  effect,  the  suit  of  Gale's  repre- 
sentative, though  brought  in  the  name,  and  as  the  suit  of 
Hawkes^  representative.  Having  got  so  far — it  has  been 
said  to  be  an  unusual  application  to  the  Court,  to  stay  the 
effect  of  a  decree  directing  the  payment  of  a  sum  of  mo- 
ney until  a  cross  suit,  instituted  for  the  purpose  of  obtain- 
ing a  different  decree,  can  be  brought  to  a  hearing.  That 
also,  if  there  were  any  foundation  for  it,  might  be  an 
objection;  but  I  do  not  agree  to  the  proposition,  that 
this  Court  will  not  interfere  for  such  a  purpose.  I  am  not 
able  to  distinguish  this  from  the  common  case  of  a  judg- 
ment recovered  at  law,  and  the  defendant  at  law  comes 
here  and  says,  I  have  an  equity  to  be  relieved  against  this 
judgment,  or,  I  have  a  set  off  in  equity  against  it,  and  I 
am  desirous  to  stay  the  payment  of  the  money,  until  that 
equity,  or  that  equitable  set  off,  shall  have  been  decided 
lipon,  or  investigated  in  this  Court.     Such  an  appUcation  is 
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me  to  be  within  the  principle.     It  is  true,  that  this  is  not 
Oalb         a  suit  at  law,  but  in  equity;  but  still,  it  is  a  proceeding  in 
LoTTuu.     equity,  in  which  it  was  not  competent  to  the  parties  to  set 
up  the  equity  on  which  they  rely  as  a  defence.     It  ap- 
peared to  me,  that  it  was  necessary  iar  the  parties  to  ooii- 
fine  themselves  to  sums  paid  in  respect  of  the  bond:  there 
appeared  to  be  no  money  paid  in  respect  of  it;  though  it 
is  contended  that,  on  other  accounts,  there  would  be  a  set 
off  against  it.     This  brings  it  to  the  common  case — ^Whe- 
ther it  be  a  suit  at  law,  or  in  equity :  if  the  parties  inter- 
ested could  not  make  use  of  their  defence,  it  seems  to  m^9 
that  they  are  equally  entitled  to  the  assistance  of  the  Court. 
I  shall  go  on,  thefelbre,  to  consider  whether^  admittiiig 
the  parties  to  be  entitled  to  relief  in  this  Court,  the  fimd 
ought  to  be  secured*    In  disposing  of  this,  it  seems  pro- 
per to  consider,  whether  a  sufficient  probability  of  equity 
on  the  part  of  die  defendants  is  shewn,  to  ground  dus  ap*. 
plication,  and  what  danger  of  loss  there  may  be,  if  tibe 
application  be  rejected.    The  question  in  my  mind  is- 
whether  sufficient  probability,  tliat  this  equitable  set  off 
will  be  made  out,  does  or  does  not  exist  in  the  circuHir 
stiuices  disclosed  in  this  case.     Great  laches  is  imputed  by 
the  answer  to  the  iMttrells,  and  is  urged  at  the  bar;  but 
I  cannot  enter  into  that  here*    It  appears  that  the  Gales, 
both  father  a&d  son,  one  after  the  otiier,  were  stewards  to 
Mr.  Luttrellaxid  his  family;  and,  according  to  my  recol- 
lection of  the  principles  on  which  a  Court  of  Equity  pro- 
ceeds, in  cases  between  master  and  steward,  it  is  the  du- 
ty of  a  steward,  not  only  to  be  at  aD  times  prepared,  but 
actually  to  bring  forward  his  accounts,  whether  required 
or  not    This  appears  to  be  the  principle,  in  every  case  in 
which  the  duty  of  a  steward,  and  even  of  an  attorney^  to 
his  employer,  has  presented  itself.    The  neglect  to  render 
and  settle  their  accounts,  was  therefore  gross  laches  on 
die  part  of  M&  Oak,  and  not  on  the  part  of  Mr.  IdMrdL 
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Gale  appears  not  only  not  to  have  rendered  his  accounts^  Am*. ^^Af. 
bnt  actually  to  have  been  unwiUing  to  produce  them;  for 
a  bSl  was  filed  for  that  purpose:  Gale  himselfj  therefore, 
was  guilty  of  gross  kcfaes.    With  respect  to  the  laches 
alleged  against  the  defendants,  in  not  reviving  the  suit 
against  GaWs  representative,  that  is  sufficiently  account- 
ed for,  hom  the  state  of  her  circumstances.    Probably, 
no  claim  wodkl  have  been  made  against  the  assets  of  Gale^ 
if  she  had  not  set  up  this  demand.     I  think,  tiierefore, 
that  there  has  been  no  laches  on  the  part  of  the  defend- 
ants: and,  being  no  laches  on  their  part,  the  question  is, 
wbedier  diere  is  any  ground  for  taking  this  case  out  of 
the  principle  of  those  to  which  I  have  relerred,  and  in 
which  the  Court  interferes  for  the  security  of  the  fund :  I 
mnstconfess  I  see  none.  It  may  be  very  hard  on  the  plain- 
tiff in  this  suit,  and  if  I  did  not  think  it  absolutely  neces- 
sary to  secure  the  fund,  I  should  be  reluctant  to  make  the 
order.     The  proceedings  may,  perhaps,  run  to  great 
length,  but  it  may  be  possible  £br  the  Court  to  put  them 
in  some  way  by  which  they  may  be  expedited.     I  am  dis- 
posed to  make  an  order  for  pajrment  of  the  money  into 
Court,  but  reserving  to  Mrs.  Gale  power  to  apply,  as  she 
shall  be  advised ;  which  will  be  according  to  the  common 
course.     And  I  trust,  when  the  answer  comes  in,  some 
mode  will  be  taken  for  referring  it. 


Parker  v.  Alcock. 


Gray's  Ivh 

Hall, 
SkHngf^let 

Term. 


In  this  case  the  defendant  had  pleaded  a  general  release,  Whereade&nd- 

1  »         *"*  pleadi  to  a 

and  had  set  down  the  plea  for  argument,  but  neglected  to  bill,  itis  of  course 
serve  the  plaintiff  with  a  rule  to  argue  it.  The  plaintiff,  [o'am«i^^^*^ 
before  the  plea  could  be  argued,  moved,  as  of  course,  to  p*^***?!^^ 

cotti  of  tne  pKSf 
and  it  is  not  ne- 
cessary thattiie 
plea  should  ht 
first  argned.— 
ft  pkft  la  fled  to  a  bin,  the  defendant  should  net  only  set  down  the  plea,  but  give  a  rule  for 


amend,  on  payment  of  20«.  costs. 
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Monro  no^  moved  to  discharge  the  order  to  amend, 
and  to  take  the  amended  bill  off  the  file  for  urregiilarity; 
contending  that  the  plea  was  in  effect  allowed  by  the 
amendment.  That  though  the  motion  to  amend  was  of 
course,  on  payment  of  the  20s,  costs,  yet,  that  if  the  rule  to 
argue  the  plea  had  been  given,  the  defendant  would  also 
have  been  entitled  to  be  paid  the  costs  of  the  plea,  before 
the  plaintiff  was  permitted  to  amend.  He  cited  Carlton  v. 
Le  Strange  {a). 


The  officers  of  the  Court  stated,  that,  according  to  the 
practice,  a  rule  for  arguing  the  plea  should  have  been  ^v- 
en  by  the  defendant  on  setting  down  the  plea. 

Glyn,  in  opposition  to  the  motion,  urged,  that  the  de- 
fendant had  received  the  20s.  costs,  and  had  obtained 
time  to  answer  the  amended  bill;  and  had,  therefore,  by 
his  conduct,  waived  the  practice,  supposing  it  to  be  as 
stated.     And  he  relied  upon  Vernon  v.  Cue{b). 

The  Court  were  of  opinion,  that,  on  paying  the  costs  of 
the  plea,  the  plaintiff  was  at  liberty  to  amend.  And  the 
motion  was 

Refused  with  costs. 


Gbat's  Inn 
Hall, 

Sittinst  after 
Term* 

Dec.  tSth. 


(a)  Turn.  23. 


(6)  1  Dick.  358. 


Evans  v.  Massey. 


A  ftmd,  be-  Henry  EVANS,  by  his  will  dated  4th  July,  1809, 
was  directed  to    made  a  bequest  in  the  following  words: — "  Having  two 

aocumoUte  till 
in&nti  should 

attain  21,  deducting  annually  from  the  interest  such  portion  as  might  be  necessary  for  their  educa- 
tion and  other  expenses ;  with  benefit  of  surrivorship  in  case  of  either  dying  under  21 ;  the  shaics 
to  be  vested  at  21 :  the  Court,  (the  parties  to  whom  the  fund  was  given  over  consenting),  directed 
an  advancement  for  the  purchase  of  a  commission  for  one  of  the  infiints,  but  with  considerable  hesi* 
tatioD. 
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"  natural  children,  and  the  mother  supposed  to  he  now  Exch.Ch,  in  Eqi 

**  cariying  a  third,  I  will  and  bequeath  the  whole  of  my         ^0x0. 

**  property  in  England  at  this  time,  or  now  proceeding 

**  to  England,  to  be  equally  divided  between  them ;  that 

**  is  to  say,  if  another  child  should  be  bom  by  the  mother 

"  of  the  other  two  in  the  proper  time,  that  such  child  is  to 

"  have  one-third  of  such  property  in  England,  or  pro- 

"  ceeding  to  England;  this  property  to  be  laid  out  in  the 

"  Funds,  or  other  Public  Securities,  and  allowed  to  accu- 

"  mutate  till  the  children  shall  respectively  attain  the  age 

"  of  twenty-one  years,  deducting  annually  from  the  inter- 

''  est  such  proportion  as  may  be  necessary  for  their  edu- 

"  cation,  and  their  other  expenses.    Should  either  of  the 

"  children  die,  the  property  to  be  divided  between  the 

"  other  two;  and  in  that  case,  the  survivor  to  be  the  heir 

"  of  the  other  two,  provided  one  shall  live  to  the  age  of 

"  twenty-one  years.     If  they  all  die  previously  to  their 

"  reaching  that  age,  then  my  property  to  go  to  my  two 

"  nephews,   Richard  Evans  and  Lacy  Evans,  as  here- 

*'  inafler  mentioned.     It  is  to  be  understood,  that  each 

"  child  attaining  the  age  of  twenty-one  years,  is  entitled  to 

"  his  or  her  third  or  half  share,  as  the  case  may  be." 

By  an  order,  made  on  the  hearing  of  the  cause  for  fur- 
ther directions,  it  was  declared,  that  the  infants  were  en- 
titled to  have  a  sum  of  33,646/.  0^.  6d.,  Consols.,  stand- 
ing in  the  name  of  the  Deputy  Remembrancer,  after  pro- 
viding for  their  maintenance,  acciunulated  for  their  bene- 
fit during  their  respective  hves,  or  until  they  or  one  of  them 
should  attain  the  age  of  twenty-one  years. 

Under  various  orders  of  the  Court,  guardians  of  the 
infants  were  appointed,  and  sums  allowed  for  their  main- 
tenance. 

By  an  order,  dated  14th  November,  1826,  it  was  re- 
ferred to  the  Master  to  inquire,  whether  it  would  be  for* 
the  benefit  of  the  infant  Henry  Evans,  that  a  commission 
in  the  army  should  be  purchased  for  him,  and  to  inquire 
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Bxeh.  CfLinBf.  what  8iim  of  money  would  be  necessary  for  the  purpose, 
^^^^*  ,     and  for  the  equipment  of  the  mfant 

The  Master  reported  in  the  affirmative,  and  stated  die 
sum  required* 

A  petition  was  now  presented  to  confirm  the  Master's 
report,  and  for  a  direction  for  payment  of  the  sum  report- 
ed to  be  necessary. 


Martin^  H,,  for  the  petition ;  Jervis  for  the  other  parties 
to  the  suit. 

The  Lord  Chief  Bahon,  referring  to  the  case  of  Chap' 
man  v.  Errington  (a),  doubted  whether  he  could  make 
the  order,  and  suggested,  that  some  arrangement  should 
be  made  for  the  advance  of  the  money  by  the  guardians; 
but  on  being  informed  that  such  arrangement  could  not 
be  effected,  he  reluctantly  made  the  order;  observing, 
that  he  considered  he  was  stretching  the  authority  of  the 
Court :  but,  as  it  was  evidently  for  the  benefit  of  the  in** 
fimt,  and  the  parties  to  whom  the  funds  were  given  over 
consented,  he  was  disposed  to  do  it. 

(a)  12  Ves.  20. 
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EXCHEQUER  OP  PLEAS. 


BowTER,  Gent,  one  of  the  Side  Clerks,  &c.  in  the  King's       Monday, 
Remembrancer's  Office,  v.  Hoskins,  Gent.  •^'^"  ^^'*- 

lilE  defendant,  an  attorney  of  the  Court  of  King's  Attomicsand 
Bench,  having  been  arrested  by  the  plaintiff,  his  agent,  one  Court  may  sue 
of  the  side  clerks  of  the  King's  Remembrancer's  office,  and  n?wo?SeoUier 
having  given  bail  to  the  sheriff—  ^5"*?.?^  *^*^P^ 

^  *^  ofpnyilege. 

Chilianf  upon  an  affidavit  sfating  the  above  facts,  ob- 
tained a  rule  to  shew  cause  why  the  bail  bond  should  not 
be  delivered  up  to  be  cancelled,  on  entering  a  common  ap- 
pearance. He  admitted,  that  in  the  case  of  Walker  v. 
Rushbury{d)9  the  Court  had  decided  that  a  side  clerk  of 
the  office  of  Pleas,  (from  which  office  the  process  issues), 
was  entitled  to  the  privilege  exercised  by  the  plaintiff  in 

(a)  9  Price,  16. 
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E*ch,<f  Pleat,  this  case;  but  submitted,  that  the  fact  of  the  plaintiff  be- 
1827.  jjjg  ^  gjjjg  clerk  of  the  King's  Remembrancer's  office,  fur- 
nished a  distinction;  and  that,  inasmuch  as  the  Court  of 
King^s  Bench f  in  the  case  oi  Pearson  v.  Henson{a),  had 
since  decided  that  an  attorney  of  one  Court  cannot  arrest 
an  attorney  of  another  Court,  the  former  case  was  deserv- 
ing of  reconsideration. 


Jervis  now  shewed  cause,  upon  an  affidavit  made  by  the 
plaintiff,  which  stated,  amongst  other  things,  that,  to 
the  belief  of  the  deponent,  **  it  had  been,  and  was  the 
uniform  and  long  established  usage  for  clerks  in  court  in 
the  King's  Remembrancer's  office  to  hold  attomies  of  the 
other  Courts  to  bail,  and  that  such  privilege  had  been  ex- 
ercised for  a  long  period  of  years."  The  case  of  Pearson 
V.  Henson  was  decided  by  a  single  judge,  without  advert- 
ing to  the  case  of  Walker  V.  Rushburi/,  and  cannot  there- 
fore be  considered  as  a  preponderating  authority  in  oppo- 
sition to  that  of  the  latter  case,  which  was  decided  upon  ar- 
gument by  the  full  Court.  But  if  any  other  authority  were 
wanting  in  this  Court,  the  case  of  Wainewright  v.  Smithy 
which  was  decided  by  the  Lord  Chancellor  during  the  last 
Term,  has  established  that  an  attorney  of  the  jfiTfii^'^f^fieil, 
and  a  practising  soUcitor  of  the  Court  of  Chancery,  may 
be  arrested  on  an  attachment  of  privilege,  at  the  suit  of 
a  sworn  clerk  of  the  latter  Court  (6).     Now,  that  case  is 


(a)  4  D.  &  R.  73. 

(b)  The  order  in  that  case  was 
as  follows: — In  Chancery,  Mich- 
aelmas, 1826.  Whereas  Mr.  Tre*- 
hve,  of  counsel  for  the  defendant, 
this  day  moved  this  Court  that  the 
bail  bond,  entered  into  by  the  said 
defendant  and  his  sureties,  to  the 
Sheriff  of  Worcestershire  on  his  ar- 
rest at  the  suit  of  the  plaintiff,  on 
the  writ  of  attachment  of  privilege 


issued  out  of,  and  returnable  in  diis 
Court  on  Monday  next  after  fifteen 
days  of  Saint  Martin,  by  the  said 
plaintiff  against  the  said  defendant, 
might  be  delivered  up  to  be  canodr 
led,  the  said  defendant  beii>5  t 
sworn  inroUed  and  practising  attop* 
ney  of  his  Majesty's  Court  of  Ksn^s 
Bench,  and  a  practising  solicitor  of 
this  Court,  and  as  such  attorney  and 
solicitor  privileged  from  arrest,  and 
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stronger  than  the  present,  for  there  the  defendant,  being 
a  practismg  solicitor,  was,  in  contemplation  of  law,  pre- 
sent in  Court.  It  is  said  that  the  plaintiff,  being  a  side 
derk  of  the  King's  Remembrancer's  office,  distinguishes 
this  from  the  case  of  Walker  v.  Rushbury;  but  the  capias 
of  privilege  is  the  process  of  the  Court,  and  not  of  the 
particular  office  out  of  which  it  issues;  in  fact,  formerly 
all  writs  were  signed  by  the  Secondary  of  the  King's  Re- 
membrancer's office,  or,  in  his  absence,  by  one  of  the 
sworn  clerks  of  that  office  (a),  which  is  more  ancient  than 
the  office  of  Pleas. 
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Chilian^  contra. — The  case  of  Pearson  v.  Henson  is  en- 
titled to  great  weight,  the  learned  Judge  by  whom  it  was 
decided  being  peculiarly  conversant  with  the  practice  of 
the  different  Courts. 

In  the  case  of  fFdlker  v.  Rushbury ^  it  was  contended, 
that  the  plaintiff  was  not  entitled  to  sue  by  a  privileg- 
ed writ  at  all,  which  proposition  considerably  weakened 
the  force  of  the  argument;  but  I  am  not  driven  to  that 
length  upon  the  present  occasion,  the  object  of  the  mo- 
tion being  merely  to  cancel  the  bail-bond,  upon  enter- 
ing a  common  appearance.  Now,  the  right  of  suing  by 
privileged  writ  may  exist  without  aU  the  incidents  of  pri- 
Tilege  attaching.  The  privilege  of  an  attorney  from  ar- 
rest is  the  privilege  of  his  clients,  and  not  personal,  the 


tint  the  said  plaintiff  may  pay 
the  said  defendant  the  costs  of  and 
occasioned  hy  the  said  arrest,  and 
of  this  application,  in  the  presence 
of  Mr.  Hart  of  counsel  for  the 
pbiotiff.  Whereupon,  and  upon 
hearing  an  affidavit  of  the  plaintiff, 
kc.  read,  and  what  was  alleged 


by  the  counsel  on  both  sides,  his 
Lordship  doth  not  think  fit  to 
make  any  or<^r  on  the  said  motion, 
but  doth  order  that  the  said  defend- 
ant do  pay  unto  the  said  plaintiff 
his  costs,  to  be  taxed  by  the  Master, 
&c. 
(a)  Taylor Y,  ByUy,  9  Price,  385. 


VOL.  I. 
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Bm^  ^Pkm,  treason  being,  Aat  the  attiyrney  is  supposed  to  be  neoeas** 
1B27.  j^y  attending  the  Court  to  which  he  belongs,  in  transact- 
ing the  businessof  his  clients;  and  such  privilege  would  be 
nugatory,  were  it  not  extended  alike  to  all  the  Clourts.  In 
fact,  if  an  attorney  may  be  arrested  at  the  suit  of  his  agent, 
he^is  in  a  worse  situation  than  an  ordinary  person;  for, 
in  the  one  case,  by  statute  (a),  a  bill  must  be  delivered  be- 
fore arrest,  whereas  to  the  other  no  such  provision  is  ap- 
plicable (b).  The  decision  in  the  case  of  Walker  v.  Rmsk- 
bwry  is  referable  to  the  office  of  Pleas  only,  and  not  to 
any  privilege  of  a  side  clerk  of  the  King's  Remembrancer's 
office*  In  that  case,  the  principal  ground  of  decision  was 
the  invariable  practice,  as  stated  in  the  affidavits,  but  in  dut 
particular,  the  affidavit  in  the  present  case  is  defective, 
stating  the  belief  only  of  the  deponent,  and  not  containu^, 
as  in  that  case,  a  positive  averment. 


(a)  By  the  stat.  2  Geo,  2,  c.  23, 
S.23,  made  perpetual  by  the  30 
Geo,  2,  c.  19,  8. 75,  it  is  enacted, 
that  no  attorney  shall  commence 
any  action  or  suit  for  the  recovery 
of  his  fees  at  law,  or  in  equity,  un- 
til the  expiration  of  one  month  after 
^  deliveiy  of  his  bill  of  fees,  to 
the  party  to  be  charged  therewith; 
which  bill  should  be  subscribed 
with  the  proper  hand  of  such  attor- 
ney. Formerly,  the  Courts,  accord- 
ing to  the  then  construction  of  this 
enactment,  set  aside  proceedings 
after  judgment,  in  an  action  brought 
by  an  attorney  for  his  fees,  no  bill 
having  been  delivered,  upon  the 
ground  that  the  non-delivery  of  abill 
was  not  a  mere  matter  of  irregular- 
is, but  illegal,  and  in  contradiction 
of  the  act  of  Parliament ;  WeUand 
V.  Roch^  Barnes,  243;  and  stayed 


proceedings  until  a  bill  had  been 
duly  delivered;  Clarke  v.  Stom^ 
Id*  36;  and  under  such  circyai- 
stances  have  discharged  adefendant, 
who  had  been  arrested  at  the  soit 
of  an  attorney,  on  ffling  oommoa 
bail.  Ajwn.  Vnc.  Reg.  85.  But  k 
is  now  settled,  inasmuch  as  the 
non-delivery  of  the  bill  may  be 
taken  advantage  of  at  the  trial( 
that  the  Court  will  not  stay  Aepfo- 
ceedings  on  motion.  Harper  v. 
Leechj  Barnes,  123,  nor  disdiazge 
a  defendant  who  has  been  anesled 
for  non-payment  of  an  attomej^sfaiU 
of  costs,  which  had  not  beenddifer- 
ed  and  signed  pursuant  to  die  sta- 
tute. TonOmMon  v.  Ciarkj  4  B. 
Moore,  4. 

(6)  Ford  V.  Maxwelly  2  H.  BL 
589.  S,  C.  1  Esp.  420. 
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G ARROW,  B.  (a) — ^I  am  of  opinkm  Aat  this  rule  must  EmA.  ^  PUas, 
be  discharged.  We  are  bound,  90  far  as  xegards  the  vj^^ 
practice  of  this  Court,  to  abide  by  the  precedent  in  the 
case  of  WaUter  v.  Rushbury,  in  which  the  Court  delivered 
its  judgment  at  great  length.  It  is  flattering  to  find  that 
an  observation  which  fell  from  me  during  the  discussion 
of  that  case,  was  adopted  by  my  learned  brothers  in  their 
judgment  upon  that  occasion ;  n wiely,  that  if  the  plaintiff 
were  entitled  to  sue  the  defendant  by  copies  of  privilege, 
aU  the  incidents  to  that  right  must  of  necessity  follow ;  that 
was  the  principle  upon  which  I  then  delivered  my  opinion, 
and  which  I  have  now  heard  no  argiunent  to  induce  me  to 
change.  It  is  admitted  that  the  plaintiff  may  sue  here  by 
-eofias  of  privilege,  and  bring  the  defendant  from  his  own 
X>nirt;  if  so,  the  right  to  arrest  follows  as  a  necessary 
consequence,  for  the  privilege  of  the  plaintiff  merges  that 
>of  the  defendant,  and  reduces  him  to  the  liabilities  of  an 
ordinary  person. 

HuLLOCK,  B.  —  I  am  of  the  same  opinion;  but  wish  to 
be  understood  as  founding  that  opinion  upon  the  estab-^ 
liahed  and  recognised. {nractice  of  this  Court.  There  is  a 
wide  distinction  between  the  right  of  suing  by  bill,  and  of 
arresting  a  privileged  person :  but  when  I  find  it  decided 
»  by  the  iuU  Court,  upon  reasoning  which  warrants  that 
^ndusion,  that  one  circumstanced  as  the  present  plaintiff, 
is  entitled,  by  the  practice  of  the  Court,  to  arrest  an  attor- 
ney of  another  Court,  very  cogent  reasons  must  be  urged 
to  induce  me  to  subvert  that  practice  by  making  this  rule 
absolute.  I  had  occasion  to  look  very  much  into  this  sub- 
ject, sometime  ago,  in  consequence  of  an  application  which 
was  iimde  to  Mr.  Justice  Bayley  and  myself,  at  Lancas- 
ter, where  the  Judges  sit  in  banc,  to  stay  proceedings  in  a 

(a)  The  Lord  Chief  Baron  was      ham^  B.  was  absent  from  the  Court 
Atting  in  the  laner  Court.     Gra-      during  the  whole  Term. 
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Exeh.  <f  Pleat,  cause,  upon  the  ground  that  the  defendant,  an  attorney 
18i57.  of  the  Court  of  King's  Bench,  had  been  arrested  by  at^ 
tachment  of  privilege  at  the  suit  of  the  plaintiff,  an  attor- 
ney of  the  Court  of  Common  Pleas,  of  the  county  palatine 
of  Lancaster.  The  case  was  argued  before  us,  and  as 
we  entertained  doubts,  and  I  do  not  say  that  we  agreed  in 
opinion,  it  was  adjourned  for  iurther  argument  after  the 
circuit,  but  no  order  was  then  made.  Mr.  Justice  Bayley 
did  not  go  the  same  circuit  the  following  Assizes,  and  a . 
further  application  having  been  made  upon  that  occasion 
to  me  for  the  like  purpose,  I  refused  to  make  any  order 
upon  the  subject.  The  application,  in  that  as  in  the  pre- 
sent case,  was  met  by  an  affidavit,  stating  it  to  have  been  the. 
invariable  and  recognised  practice  to  arrest  parties  circum- 
stanced as  the  then  defendant;  and  I  saw  no  grounds  to 
over-rule  that  practice ;  in  which  opinion  I  was  fortified  by 
the  decision  in  WiMer  v.  Rushbury{a).    It  is  true  that  in 


(a)  In  the  Common  Pleas,  at 
Lancaster, 
Hopkim,  Gent  v.  Ferrand,  Gent. 
A  summons  having  been  obtained 
by  the  defendant  for  the  plaintiff 
to  shew  cause  why  the  proceedings 
in  the  cause  should  not  be  stayed 
with  costs,  the  defendant  being  an 
attorney  of  the  Court  of  King*t 
Bench;  the  plaintiff  made  an  affida- 
vit, detailing  the  transactions  which 
gave  rise  to  the  debt,  and  stating 
that  he  had  known  several  instances 
in  which  attomies  of  the  Court  of 
Ckmunon  Pleas  at  Lancaster,  had 
arrested  attomies  of  the  Courts  at 
Westminster,  without  any  advantage 
having  been  taken  by  the  latter; 
that  during  the  course  of  his  experi- 
ence for  twenty-five  years,  he  had 
aever  knovm  or  heard  of  a  writ  of 
privilege  having  been  issued  fix>m 
any  of  the  Courts  at  Westminster  to 


the  Court  of  Common  Pleas  at 
caster,  in  consequence  of  any  attor- 
ney of  the  former  Courts  having 
been  arrested  by  attachment  of  pnk 
vilege,  at  the  suit  of  an  attorney  of 
the  latter  Court;  nor  of  any  order 
having  been  made  to  stay  proceed- 
ings in  such  a  case,  although  seve- 
ral instances  of  such  arrests  had 
occurred  within  that  period;  and 
that  he  himself  had  exercised  that 
privilege.  The  affidavit  further  sta* 
ted  that  the  cause  of  action  arose, 
and  that  both  the  parties  resided 
within  the  jurisdiction  of  the  Court 
Starkie,  for  the  plaintiff,  relied 
upon  the  practice  as  stated  in  the 
affidavits  of  the  plaintiff;  Walkery. 
Rushbwy;  and  contended,  at  all 
events,  that  the  only  remedy  of  the 
defendant  was  to  plead  his  privi- 
lege sub  pede  sigilU.  Rawlins  v. 
Pony,    Cas.  Pr.  C.  B.  2.  Owfey 
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the  case  of  Walker  v.  Rushbury^  the  affidavit  of  the  prac-    Exek.  ofPkas, 
tice  was  stronger  than  in  the  present;  but  it  must  be  re-     ,  IS27. 
membered  that^  inasmuch  as  that  fact  formed  the  ground       Bowyer 
of  decision,  and  was  mainly  relied  upon  in  the  judgment  of 
the  Court,  if  any  contrary  practice  had  obtained,  it  would 
have  appeared  upon  the  affidavits  of  the  defendant.     No 
such  fact,  however,  is  stated  in  his  affidavit.     The  case  of 
Wainwrighiy.  Smith  is  also  entitled  to  great  attention,  and 
although  we  do  not  know  what  were  the  affidavits  in  that 
case,  yet  we  are  bound  to  presume  that  the  very  learned 
and  distinguished  individual  who  decided  it,  did  not  ar- 
rive at  the  conclusion  stated  in  the  order,  without  hearing 
the  argument  of  counsel,  and  being  satisfied  that  the  prac- 
tice so  established  was  consistent  with  the  general  rules 
of  law.     In  the  view  I  take  of  this  case,  the  decision  in  the 
King^s  Bench  is  not  applicable;  for  in  that  case  there  was 
and  could  be  no  affidavit  of  the  invariable  practice  to  ar- 
rest.    Under  these  circumstances,  I  am  of  opinion  that 
the  rule  should  be  discharged;  and,  as  it  was  moved  in 
direct  opposition  to  the  established  and  adjudged  practice, 
diat  it  should  be  discharged  with  costs. 

Rule  discharged  with  costs. 


?.  Show,  2  Sir  Wm.  Black.  1085. 
Mojfor  of  Basingstoke  v.  Bonner, 
2  Str.  864.  Snee  ▼.  Humphreys,  1 
Wi]8.306. 

Tmdaiforihe  defendant,  answer- 
ed, that  according  to  the  modem 
pnetke,  the  Courts  will  stay  pro- 
ceedings in  actions  against  attor- 


nies,  who  have  been  arrested  by 
attachment  of  privilege,  at  the  suit 
of  attomies  of  other  Courts ;  and 
he  referred  to  Tidd's  Prac  8th  £d. 
76,  and  the  cases  there  cited,  and 
to  the  case  of  Pearson  ▼.  Henson, 
ubisiq>. 
The  Court  made  no  order. 
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Bxek,  of  Pleat, 
1827. 

Tuadayy  SpoNO  I^.  TuCKER. 

Upon  a  wamnt  f^HILTON  moved  to  enter  up  judgment  upon  an  old 
oonfesijndg-  Warrant  of  attorney.  The  application  was  made  on  the 
Swirt  wSL^  ^n  ^®^*^  ^^  ^^  plaintiff,  as  survivor  of  two  partners,  to  whom 
the  death  of  one,  jointly  the  warrant  of  attorney  was  given  by  the  defendant. 

permit  judgment 

to  be  entered  up  He  submitted,  that  as  the  judgment  prayed  was  to  be  en- 
^^  ^***    tered  up  by  the  survivor,  in  whom  the  interest  in  the  con- 

tract vested  by  the  death  of  his  partner,  no  prejudice 
could  ensue  to  the  defendant;,  and  he  cited  foddy. 
Todd{a)y  Still  Y.  Still  (b),  Futcher  y.  Smith  {c),  FendaU 
V.  May  {d),  where  similar  appUcations  had  been  granted; 
and  Raw  v.  Alderson{e),  in  which  a  distinction  was  taken 
between  a  judgment  entered  up  by  sndagainst  a  survivor. 

Garrow,  B(/). — It  has  been  decided,  that  on  a  war- 
rant of  attorney  to  confess  judgment  to  two,  the  death  of 
one  does  not  revoke  the  authority,  and,  as  I  think,  tipori 
sound  principles;  for  that  which  is  in  substance  only  a  se- 
curity for  a  debt,  should  not  be  avoided  by  the  decease  of 
one  of  the  creditors.  But  the  death  of  one  of  the  debtors 
furnishes  a  material  distinction  between  the  cases ;  for  by 
that  event  the  survivor  may  be  debarred  of  his  remedy 
over. 

Rule  absolute. 

(a)  Bames,48.  5.C.  1  Wils.  312.  (d)  2  M.  &  S.  76. 

{b)  lb.  51.  (e)  7  Taunt.  453. 

(c)  2  Black.  1 301 .  (/)  The  only  judge  in  Govt. 


4t 
it 


HILARY  TERM,  7  &  8  GEO.  IT.  £07 

£»eh.  (ff  Plms, 
18«7. 

The  Attorney-General  v.  Atkinson  and  Another^     Saturday 

Executors  of  Greorge  Hassell.  ^^^*  ^- 

Scire  facias  on  a  bond  against  the  defendant,  as  ^^«^ 
executors  of  George  HasseU.     The  defendants  craved  e»tcttaitoc««i^ 

^  °  tumai  only,  and 

oyer  of  the  bond,  and  condition,  the  latter  of  wbich  was  nottombMiate 
as  follows:—"  Whereas  John  Ridge,  of,  &c.  hath  been 
"appointed    general   agent  for  the   recruiting  service; 
"  and  whereas  the  said  John  Ridge  hath  proposed  the 
**  above  bounden  George  Hassell  as  one  of  his  sureties, 
who,  being  approved  by  his  Majesty's  secretary  of  war, 
hath  agreed  to  enter  into  and  execute  this  bond;  now, 
"  therefore,  the  condition  of  this  obligation  is  such,  that 
"  if  the  said  John  Ridge,  general  agent  for  the  recruiting 
"  service,  do  and  shall  from  time  to  time,  and  at  aU  times, 
**  well  and  truly  and  duly  pay  and  apply,  or  cause  to  be 
*'  paid  ancj  applied,  all  and  every  sums  and  sum  of  money 
*^  which  shaH  be  paid  to  or  received  by,  or  which  shall 
"  come  to  the  hands  of,  any  person  who  shall  at  any  time 
"  act  for  him,  as  such  general  agent,  under  any  authority 
"  from  him  the  said  John  Ridge,  or  which  shall  otherwise 
^  come  to  his  hands,  or  be  committed  to  his  charge,  or 
^  with  which  he  is  or  shall  or  may  become  in  any  manner 
"  justly  chargeable,  or  for  which  he  is  or  shall  in  any  man- 
''  ner  become  accountable,  as  such  general  agent,  or  in 
"  respect  of  his  having  received  or  of  holding  or  retaining 
"  any  public  money,  according  to  such  orders,  directions, 
**  and  instructions  as  have  been  or  shall  from  time  to  time 
•*  be  given  to  him,  by,  or  he  has  received,  or  shall  fttmi 
"  tfane  to  time  receive  from,  his  Majesty's  secretary  at  war 
"  for  the  time  being,  or  by  or  from  such  other  person  or 
**  persons  as  have  been  or  shall  be  duly  authorized  to  give 
**  orders,   directions,  and  instructions  to  the  said  John 
"  Ridge  in  that  behalf;  and  also  if  the  said  John  Ridge, 
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Exek,t^Pimu.  *'  his  heirs,  executors  or  administrators  shall  and  do  from 
,  ^  M  "  time  to  time,  and  at  all  times,  well  and  truly  account  for 
Arc-GsM.  "  all  and  every  sums  and  sum  of  money  with  which  he  is 
Atkuison.  "  chargeable,  or  shall  at  any  time  and  in  any  manner  be- 
'^  come  chargeable,  or  for  which  he  is  accountable,  or 
"  shall  in  any  manner  become  accountable,  either  as  sudi 
"  general  agent,  or  in  respect  of  having  received,  or  of 
'^  holding,  or  retaining  public  money,  and  weU  and  truly 
"  pay,  or  cause  to  be  paid,  unto  his  Majesty,  his  heirs, 
.^^  and  successors,  or  unto  such  other  person  or  persons  as 
*^  shall  be  duly  authorized  to  receive  the  same,  any  public 
"  money  which  shall  at  any  time  have  been  or  be  ascer- 
tained to  be  in  his  hands,  whenever  the  same  shall  be 
demanded,  although  the  examination  and  settlement  of 
"  his  accoimts  shall  not  have  been  made  out  and  completed ; 
"  and  also  aU  balances  and  sums  of  money  which  shall  up- 
/'  on  the  examination  and  settlement  of  his  accounts,  ei- 
^'  ther  from  time  to  time  or  at  the  expiration  of  the  period 
'^  of  his  being  such  general  agent,  appear  to  be  due  from 
^'  the  sidd  John  Ridge^  his  executors,  or  administrators, 
'*  ae  such  general  agent,  or  in  respect  of  any  public 
^^money  received,  had  or  retained  by  him,  or  in  hk 
•*'  haqds;  then  the  above  written  obUgation  to  be  void,  or 
'^  else  to  remain  in  full  force."  They  then  pleaded  the 
statute  of  equity  (a),  and  alleged,  in  substance — ^That  af- 
ter the  execution  of  the  bond,  (to  wit),  on  the  sixth  day 
of  July^  one  thousand  eight  hundred  and  twenty-one, 
George  HasseU  departed  this  life,  (to  wit),  at,  &c.  hav- 
ing entered  into  the  bond  merely  as  surety  for  the  said 
John  Ridge,  who  afterwards,  and  after  the  execution 
of  the  said  bond,  (to  wit),  on  the  twenty-first  day  of  Au- 
gust, one  thousand  eight  hundred  and  sixteen,  also  de- 
parted this  life  intestate,  (to  wit),  at,  &c,  possessed  of  and 
entitled  unto  personal  estate  to  a  large  amount,  more 

(«)  33  H.  8,  €.  39. 
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than  sufficient  to  satisfy  and  discharge  the  obligation  due   Each,  of  Pleat, 
and  owing  from  him  to  the  Crown,  consisting  of,  (amongst     J^^^^_^ 
other  property),  large  sums  of  money  and  debts  due  and     att.-Gkn. 
owing  to  him  from  divers  persons,  &c.   and  particularly     ^tkinbon^ 
Ae  debt  or  sum  of  257,445/.  13*.  llrf.  due  and  owing  to, 
him  the  said  John  Bidge,  from  A.  B.  &c.  (to  wit),  at, 
&c. ;  and  further  alleged  that  afterwards,  and  after  the 
decease  of  the  said  John  Bidge^  (to  wit),  on  the  first  of 
October^  one  thousand  eight  hundred  and  sixteen,  ad- 
ministration of  aU  and  singular  the  goods,  &c.,  which 
were  of  the  said  John  Bidge  deceased  at  the  time  of  his 
death,  was  granted  to  Matilda  Bidge,  the  widow  of  the 
said  John  Bidge  deceased;  and  that  afterwards,  and  af- 
ter the  grant  of  such  administration  to  the  said  Matilda 
as  aforesaid,  (to  wit),  on  the  tenth  of  December ,  one  thou- 
sand eight  hundred  and  sixteen,  a  creditor's  suit  was  in- 
stituted in  Chancery  against  the  said  Matilda,  as  admi- 
nifltratrix  of  the  sud  John  Bidge  as  aforesaid,  in  which  the 
nid  Matilda  put  in  her  examination  upon  oath,  by  which  it 
appeared  that  the  said  debt  of  257,445/.  13«.  l\d.  was 
due  and  owing  from  the  said  A.  B.  to  the  said  John 
Bidge  in  his  life-time;  and  further  alleged,  that  though 
the  said  bond  was  made  adhd  entered  into  by  the  said 
George  HasseU  as  surety  only  for  the  said  John  Bidge, 
and  not  for  any  personal  debt,  duty,  obligation,  or  tiabili- 
ty  payable,  due,  or  owing  from  the  said  George  HasseU 
to  the  Crown;  and  although  the  said  John  Bidge,  the 
principal,  died  possessed  of  considerable  personal  pro- 
perty, more  than  sufficient  to  pay,  discharge,  and  satisfy 
all  debts,  duties,  and  obligations  whatsoever  due  and  ow- 
ing firom  him  to  the  Crown,  yet  no  process  whatever  was 
issued  against  his  administratrix,  or  his  estate,  or  inquisi- 
tion held  to  ascertain  the  validity  or  amount  of  the  debts 
due  to  him;  and  further,  that  no  process  issued  at  the 
suit  of  the  Crown  against  the  said  George  HasseU  during 
his  life-time  upon  the  said  bond.     General  demurrer  and 
joinder. 
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BmIl  rfpimtt       Parket  in  support  of  die  demurrer* — The  dates  beinf 
A^^'  .     immaterialy  as  being  laid  under  a  videUcei,  the  jdea  Uk 
substance  amounts  only  to  an  admission  of  the  breach  oC 
the  bond,  before  the^ctr^ybcto^  waaprosecuted,  stating 
Aat,  after  the  death  of  the  accountant,  administraticm  waa 
granted  to  his  widow  of  his  effects,  which  were  suflSdenC 
to  satisfy  the  bond,,  and  setting  out  the  answer  of  the  ad* 
nnnistratrix,  aa  an  admission  by  her  that  the  estate  of  the 
accountant  was  at  the  time  of  his  death  sufficient  to  satis- 
fy the  bond.     No  laches  can  be  imputed  to  the  Crown^ 
which  stands  in  a  diffisrent  situation  from  the  subject;  but 
if  it  could,  the  facts  stated  upon  this  plea  would  furnish 
no  answer  to  the  present  suit,  either  in  law  or  equity;  for 
no  Itehes  can  bar  a  proceeding  between  subject  and  sub- 
ject upon  a  bond.    It  is  true  that,  after  a  kpse  of  twenty 
years,  payment  may  be  presumed,  but  that  inference  nuqp 
be  rebutted  by  evidence,  and  can  never  be  raised  againii 
&e  Crown,  for  nulhtm  tempus  oeeurrU  Regi.    It  cannot 
be  contended  that  the  Crown  should  have  proceeded 
against  die  principal  before  calling  upon  the  sure^,  for 
no  such  obligation  exists  between  the  surety  aad  die 
obligee,  who  upon  default  by  the  principal  may  proceed 
immediately  against  the  surety,   Wright  v.  Simp9om{a),  \l 
being  his  business  to  see  that  the  principal  pays,  and  not 
that  of  die  creditor. 

[HuUoci,  B. — Have  you  adverted  to  the  words  of  Magna 

Charia{b)f  by  which,  in  particular  cases,  appUeation  must 

first  be  made  to  the  principal  ?  The  question  is,  if  diia  is 

within  that  class  of  cases.] 

That  provision  applies  only  where  the  obligation  is  co»- 


(a)  6  Ves.  714.  himself  be  ready  to  latisfy  tfie 

(6)  Magna  Charioy  c.  8.—''  We      neUher  ikaU  iketureUes  ofikedtU- 


or  our  bailiff  will  not  seize  any  land  or  be  distrained^  as  long  as 

or  rent  for  any  debt  as  long  as  the  paldebiorissi^fficient/ortkept^meMt 

present  chattels  of  the  debtor  snf-  of  the  debt,** 

ioe  to  pay  the  debt,  and  the  debtor 
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ditional.    The  condition  of  die  isurety  is  not  altered  by  these   em.  <2f  Pl^ 
pfroeeedings,  for  he  may  have  his  remedy  over  against  his     .  ^^*  . 
principal ;  and  it  does  not  appear  that  the  estate  of  the  intes-'      ATt.-GEN. 
tale  is  not  now  as  sufficient  as  at  any  time  to  satisfy  his  de-     atkmbok; 
ttind.  Samuel  v<  Howartk{b).    But  supposing  it  to  be  ne^ 
pessary  that  the  principal  should  have  been  first  pi^oceeded 
agidnsl,  it  does  not  appear  upon  the  record  that  stfch  pro- 
^SteiSakg  was  not  instituted  against  the  accountant  iti  his 
life-time;  and  as  tiie  right  of  the  Crown  is  complete  upoii 
fte  bond,  that  fact,  if  it  be  so,  should  have  been  stated  kr 
Ae  plea.    The  plea  states  that  the  estate  of  the  account- 
tat  is  sufficient  to  satisfy  the  bond,  but  says^  nothing  of 
the  c6sts  which  th^  Crown  is  entitled  to  recover,  and  upon 
dial  ground  also  id  insufficient. 

Alders&n,  cantta. — It  was  not  necessary  to  atet  ki*  the' 
plea  that  the  estate  was  sufficient  to  answer  the  costs  of 
tbe  Crown,  for  it  does  not  fc^'w  that  any  opposition  wo«dd 
'kme  beeft  offeted  by  the  administratrix,  had  &  demand 
been  made  upon  her;  and  in  that  event  no^  toitt  wouM 
btt^e  been  incurred.     The  question  then  is,  whether  or 
not  it  was  incumbent  upon  tiie  Crown  to  proceed  againsi 
the  principal  before  calling  upon  the  surety,  and  whether 
die  words  of  Magna  Charia  itpply  alike  to  absolute  tad 
conditional  sureties?     The  words  of  Magna  Charia  are 
very  strong,  and  expressly  provide,  that  the  surety  shall 
not  be  distrained  so  long  as  the  principal  is  sufficient  for 
the  payment  of  the  debt.     Ndw,  in  this  case,  no  proceed- 
mgs  having  been  instituted  against  the  principal,  his  in- 
sufficiency to  account  cannot  have  been  ascertained;  in 
fact,  the  sufficiency  of  his  estate  after  his  death,  at  which 
time  the  bond  must  have  been  forfeited,  is  admitted  upon 
die  answer  of  the  administratrix,   and   there  being  no 

words  to  limit  the  provision  to  conditional  sureties  only, 

(6)  3  Meriv.  278. 
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s*ch.  tf  Pleat,  the  principal  being  sufficient  to  answer  the  demand,  the 
y__^_j  Crown  was  bound  to  proceed  against  him  in  the  first  in- 
Att.-Gen.      stance. 

Atkinson.  [HuUock,  B. — This  particular  provision  of  Magna  Char^ 

ta  is  an  abridgment  of  the  common  law  prerogative  of  the 
Crown  (a);  for  it  is  clear,  that  anterior  to  that  charter  na 
such  understanding  prevailed ;  does  it  then  affect  the  pre- 
sent question?     That,  point  has  already  been  decided  in 
diis  Court,  in  the  case  of  The  Attamey-General  v.  Resby^ 
y^hich  is  reported  in  Hardres  p.  377;  in  which  several 
points  were  adjudged;  and,  amongst  others,  that  Magna 
Charta  does  not  extend,  nor  was  ever  taken  to  extend,  to 
sureties  in  a  bond  or  recognizance,  if  they  may  be  so  call- 
ed, being  bound  themselves  equally  with  the  principal;  as 
sureties  to  perform  covenants  and  agreements  are  in  like 
manner;  but  to  pledges  and  nuncupators  oxAy^  who  by  ex- 
press words  are  not  responsible,  unless  their  principals  be- 
come insolvent;  and  so  are  conditional  debtors  only.    And 
so  the  act  has  always  been  construed;  and  the  words 
themselves  imply  as  much.] 

Alder  son  admitted  that  he  could  not  dbtinguish  die 
present  from  the  case  cited;  and 

The  Court,  upon  the  authority  of  that  case,  allowed  the 
demurrer,  and  gave 

Judgment  for  the  Crown  (6). 

(a)  2  Inst.  18. 
(h)  See  1  Man.  Pract.  74.    Ajum.  Dyer,  370  a. 
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BxdLrf  Pleat, 
1827. 

FOULSTONE  f?.  BlACKMORE.  ^    ^,      ' 

Tuesday, 

In  assumpsit,  the  defendant  paid  money  into  Court,  xhfptatoi^'js 
as  to  part  of  the  demand,  and  pleaded  the  general  issue  to  entitled  to  costs 

up  to  di€  time  oi 

the  rest.  Issue  having  been  joined  and  notice  of  trial  paying  money 
given,  the  defendant,  the  plaintiff  not  having  entered  the  ^^a^nl^S, 
cause,  moved  for  judgment  as  in  case  of  a  nonsuit,  which  f^j^L*^^ 

'  •*      ®  '  bledefiiulttotry 

rule  was  discharged  upon  the  usual  peremptory  undertak-  the  cause,  and 
ing  to  try  the  cause  at  the  next  Assizes.    The  plaintiff  derta]£ig  given! 
did  not,  however,  take  the  cause  down  to  trial,  pursuant  teMwoodinm^" 
to  that  undertaking,  but  took  the  money  out  of  Court,  and  *»^»  «n*y  *"ke 

.f  7  out  of  Court  tlie 

delivered  his  bill  of  costs  to  the  Master  to  be  taxed,  up  to  money  paid  by 
the  time  of  the  defendant's  payment  of  the  money  into  ^^^  ^  ^^ 
Court.     The  defendant  afterwards,  and  before  the  bill  was  Pji«*i<>n  to  the 

.  .  Court  ibr  that 

taxed,  obtained  a  rule,  absolute  m  the  first  mstance,  for  purpoM;  and 
judgment  as  in  case  of  a  nonsuit;  and  signed  judgment  aUpxocee^f' 
against  the  plaintiff  accordingly.  "*  stayed. 

Carter  on  a  former  day  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  rule  and  judgment  should 
not  be  set  aside  with  costs,  upon  the  ground  that  all  pro- 
ceedings in  the  action  were  suspended  by  the  act  of  the 
plaintiff;  and  that  after  the  money  had  been  taken  out  of 
Court,  no  judgment  could  be  signed  against  him. 

Jones,  D.  -F.,  now  shewed  cause. — The  real  question  in 
this  case  is,  not  whether  the  judgment  is  irregular,  but  whe- 
ther, under  the  drcumstances,  the  defendant  is  entitled  to 
lus  full  costs,  or  to  such  costs  only  as  have  been  incurred 
subsequently  to  the  payment  of  money  into  Court?  If  the 
plaintiff  had  taken  the  money  out  of  Court  immediately, 
he  would,  as  of  course,  have  been  entitled  to  his  costs  up 
to  that  time;  but  he  elects  to  proceed,  and  the  defendant 
obtains  a  judgment  against  him.  Now,  it  is  settled,  that 
if  the  plaintiff  be  nonsuited,  or  if  the  defendant  obtain  a 
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jRfcfih.rfPUm9   verdict,  Stevenson  v.  Yorke{a)y  Kabellv.  Hudson(J}\  the 
,    ^     »     former  cannot  afterwards  claim  his  costs  up  to  the  time  of 
Foui.«T<ntB     Paying  the  money  into  Court.     So  Ukewise  if  a  juror  be 
Bi.AqiufOEs.    ^thdrawn,  Stodhart  v,  Johnson  {c\  or  if  the  plaintiff  be 
jQonprossedf  Postle  v.  Buckingionid)^  or  if  the  defendant 
obtain  judgment  as  in  case  of  a  nonsuit,  Crosby  v.  Olora^ 
.shaw{e\  the  same  consequence  ensues.    Before  judgmeat 
was  signed  the  plamtiff  might,  by  appUcation  to  the  Court, 
Jbave  obtained  leave  to  take  the  money  out  of  Court,  but 
there  is  no  precedent  of  a  plaintiff,  after  proceedings  had, 
jbaving  done  m  of  his  own  authority;  all  the  cases  having 
arisen  upon  an  application  to  the  Court  for  that  pur- 
pose. 

[HuUociy  B. -'-Tbe  cases  cited  are  after  judgment, 
which  ibrms  a  material  distinction.] 

But  if  the  plaintiff  had  no  right  to  take  the  money  out 
of  Court  of  his  own  authority,  the  judgment  in  this  ca^e 
was  signed  before  the  proceedings  were  suspended,  and 
consequently  the  defendant  is  entitled  to  his  ftdl  costs. 

Carter^  in  sup{>ort  of  the  rule. — The  fact  of  the  plain- 
tiff having  elected  to  accept  the  money  before  the  judg- 
ment was  signed,  is  a  sufficient  answer  to  the  cases  cited; 
in  fact,  Mr.  Justice  Bayley,  in  the  case  of  Crosby  v.  Olo- 
renshawy  distinctly  says,  that  '*  if  the  plaintiffs  had  applied 
for  their  costs  before  the  rule  for  judgment  as  in  case  of 
a  nonsuit  was  made  absolute,  they  would  have  had  them 
as  of  course."  But  it  is  said,  that  an  application  should 
be  made  to  the  Court  for  that  purpose ;  yet  no  applijoa- 
tion  of  that  nature  was  thought  necessary  in  the  cases  of 
Seamore  v.  Bridge  (/),  and  Lorke  v.  Wright  (^),  in  which 
the  Court  held,  that  the  plaintiff  was  entitled  to  his  costs 

(a)  4  T.  R.  10.  (e)  2  M.  &  S.  335. 

{h)  Id.  11.  (/)  8T.  R.  408. 

(c)  3  T.  R.  657.  (g)  Id.  486. 

{4)  l>Mmh.511 ;  5.C.6  Taunt.  166. 
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up  ^to  the  time  of  'taking  the  money  out  of  Court  If  then 
BO  8udi  application  was  necessary^  the  judgment  is  irre- 
gnhur,  having  been  signed  after  the  proceediogs  had  been 
twrminated  by  the  act  of  the  pUiintifil 

Garrow^  B.  (a) — The  only  difSculty  which  I  have  felt 
^during  the  discussion  of  this  case,  which  was  as  to  the  re- 
medy of  the  defendant  for  his  costs  incurred  after  the  pay- 
ment of  the  money  into  Courts  has  been  removed  by  the 
Master,  who  states  that  his  costs  are  taxed,  together  with 
those  of  the  plaintiff,  as  a  matter  of  course.     Now,  that 
being  the  case,  it  seems  to  me  that  the  form  of  the  rule  is 
decisive  of  this  question.     An  action  having  been  com- 
menced, the  defendant  appUes  for  leave  to  pay  money  in- 
*  to  Court  in  discharge  of  such  suit,  together  vdth  the  costs 
of  the  plaintiff  up  to  that  time,  and  thereby  admits  the 
daim  of  the  plaintiff  to  be  well  founded  to  that  extent. 
The  plaintiff  elects  either  to  accept  the  money  or  proceed 
with  the  action  at  his  peril:  in  the  former  case  the  rule 
directs  that  aU  proceedings  in  the  action  should  be  stayed; 
and  in  the  latter,  that  the  sum  paid  should  be  struck  out 
of  the  declaration;  and  he  can  recover  only  the  amount 
proved  beyond  that  smn,  at  the  risk  of  paying  ftill  costs  to 
the  defendant  in  the  event  of  his  obtaining  judgment.    By 
accepting  the  money,  therefore,  the  plaintiff  terminates  the 
suit,  and  this  may  be  done  at  any  time  before  judgment; 
for,  as  the  defendant  is  entitled  to  his  costs  incurred  sub- 
sequently to  the  payment,  no  prejudice  can  ensue  to  him 
from  that  course.     It  is  true,  there  may  be  a  difference 
between  the  actual  and  taxed  costs ;  but,  in  the  contem- 
plation of  the  Court,  the  latter  are  a  fiill  compensation  to 
the  party.     It  seems  therefore  to  me,  that  the  proceed- 
ings having  been  suspended  by  the  act  of  the  plaintiff,  the 
judgment  is  irregular,  and  the  rule  must  be  made  abso- 
kite. 

(a)  The  Lord  Chief  Baron  w^  sitting  in  the  Inner  Court 
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Etch.  ofPleoM, 
1827. 

FOULSTOVE 
V. 

Blackmore. 


HuLLOCK,  B. — I  think  this  rule  should  be  made  abso- 
lute. The  whole  question  here  is — whether  or  not  it  was 
necessary  for  the  plaintiff  to  make  an  apphcation  for  leave 
to  take  the  money  out  of  Court,  for  if  no  such  application 
were  necessary,  he  is  entitled  to  his  costs  as  in  ordinary 
cases.  I  have  never  understood  that  such  an  application 
was  necessary.  The  plaintiff  is  entitled,  as  of  course,  to 
take  the  money  out  of  Court  at  any  time  before  judgment; 
and  if  not,  at  what  time  must  such  an  application  be  made? 
What  is  it  which  distinguishes  this  from  the  ordinary 
case?  It  is  said,  that  the  defendant  was  entitled  to  judg- 
ment as  in  case  of  a  nonsuit;  so  he  would  have  been  had 
the  plaintiff,  after  giving  notice  of  trial,  withdrawn  his  re- 
cord; and  yet  in  that  case  it  has  been  decided,  that  no 
judgment  can  be  signed  after  the  money  has  been  taken 
out  of  Court(a).  The  judgment  in  this  case  is  a  mere  act 
of  supererogation,  incompatible  ¥dth  the  then  state  of  pro- 
ceedings, and  cannot  affect  the  rights  of  the  plaintiff.  It 
is  not,  strictly  speaking,  irregular,  but  unnecessary,  and  as 
such  should  be  set  aside. 

Rule  absolute. 

(a)  Lorke  v.  WrigfU^  ubi  supra. 


Wednesday, 
Feb,  7th, 


Jackson  and  Others  v.  Clarke. 


When  the  imSSUMPSIT  for  goods  sold  and  delivered,  money  had 
dgned  goods  to  *^^  received,  and  the  usual  money  counts.  Plea — Gene- 
tfaeir  g£tor,  tnd  ^^1  issue.     At  the  trial  before  Best,  C.  J.,  at  Derby,  at 

at  the  same  time  7  ^  ^^ 

drew  buii  upon  the  last  Spring  Assizes  for  that  county,  it  appeared  in  evi- 
moiint,  which     dence  that  the  plaintiffs,  who  were  comfactors  residing  at 

they  themselTes  £,  ^  j^o.  4  // 

ulthnately  paid,  and  the  factor  sent  them  to  the  defendant,  with  whom  he  had  general  dei^ngs^with- 
'ont  intimating  that  they  were  the  property  of  n  third  person,  and  drew  a  bill  upon  him  lor  the  amoimty 
which  the  defendant  accepted  and  paid;  after  which  the  £ictor  became  insolrent,  haying  bdbic 
that  time  apprised  the  defendant  that  he  had  received  a  notice  of  countermand  of  the  sak  from  the 
phdntiA,  but  the  defendant  afterwards  sold  the  goods : — Held  that  the  defendant  was  liable  lor  the 
%aliie  of  die  goods,  in  an  action  for  money  had  and  received. — He  would  have  been  eqnaHy  Uabk 
had  he  not  known  that  the  goods  were  the  property  of  the  plaintiffs. 
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Lfftm^  in  Norfolk^  consigned  a  considerable  quantity  of  JB«eA.  ^  FUatt 
barley  to  one  Hailes,  a  comfactor  and  dealer  at  Newark ^ 
to  sell  for  them  on  the  usual  terms  of  commission;  and  at 
the  same  time  drew  upon  him  a  bill  for  500/.  in  respect 
of  the  consignment,  which  he  accepted,  but  which  the 
plaintiffs  ultimately  paid.  Hailes,  the  factor,  sent  the  bar- 
ley to  the  defendant  at  Derby ,  with  whom  he  had  before 
frequently  haddealings  on  his  own  acooyait,  to  be  sold^by 
him ;  and  nothing  was  at  that  time  done  which  disclosed  to 
the  defendant  whetheiJthe_co|i8igimient_^  property 
of  HaUes,  or  of  any  other  person.  Hailes  was  in  the  ha- 
bit of  drawing  bills  on  the  defendtot,  not  on  account  of 
any  particular  or  specified  consignment,  but  generally  in 
respect  of  his  transactions  with  him,  and  at  the  time  of 
the  action  was  a  debtor  to  a  considerable  amount  to  the 
defendant,  in  respect  of  acceptances  which  the  defendant 
had  paid.  Before  the  barley  was  sold  by  the  defendant, 
Hailes  had  received  a  notice  from  the  plaintiffs  not  to  dis- 
pose of  it,  which  he  communicated  to  the  defendant.' 

Shortly  after  this,  Hailes  having  become  insolvent,  and 
being  indebted  to  the  plaintiffs,  they  demanded  the  barley 
of  the  defendant;  who  stated  that  he  had  disposed  of  it 
«to  provide  for  a  bill  drawn  by  Hailes  upon  him,  but  re- 
fused to  give  any  account  of  the  person  to  whom,  or  at 
what  time  it  had  been  sold.  Upon  these  facts  it  was  con- 
tended by  Clarke,  for  the  defendant — First,  that  an  agent 
has  a  right  to  employ  a  sub-agent  to  perform  his  duties 
for  him,  and  to  communicate  to  him  his  right,  so  as  to 
bind  his  principal.  And  Secondly,  that  the  barley  having 
been  sent  by  Hailes  to  the  defendant,  without  intimation 
that  it  was  the  property  of  another,  he.  had  advanced  mo- 
ney upon  the  faith  of  the  consignment,  and  was  entitled  to 
aell  it  in  satisfaction  of  his  debt.  The  learned  Chief  Justice 
left  it  to  the  Jury  to  say,  whether,  from  the  facts  of  the  case, 
any  authority  from  the  plaintiffs  to  Hailes  to  employ  the 
defendant  to  sell  could  be  implied ;  telling  them^  that  unless 

VOL.  I. 
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Btek.  of  Pkn,  such  an  authority  could  be  inferred  from  the  evidence,  the 
2^^^     defendant  had  no  right  to  withhold  the  barley  from  the 
{daintiffsy  and  having  sold  it,  was  liable  to  them  for  the 
proceeds.    The  Jury  found  a  verdict  for  the  phdntiflb,  on 
the  count  for  money  had  and  received. 

In  Easier  Term  last,  Clarke  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  against  which — 

Vaughan^  Seijt.,  and  Balguy^  shewed  cause. — If  goods 
be  placed  in  tlie  hands  of  a  factor  for  the  purposes  of  sale, 
he  cannot  bind  them  but  by  a  bondjide  sale  for  a  valuable 
consideration,  for  the  sale  must  be  absolute  to  bind  the 
principaL  Now,  in  this  case  it  is  clear,  from  the  evidence, 
that  tlie  barley  was  deposited  in  the  hands  of  the  defimd- 
ant,  as  a  sub-agent,  for  the  purpose  of  sale,  and  not  sold  to 
him,  and,  as  such,  amounted  to  a  pledge,  and  the  pawnee 
has  no  right  to  retain  it,  or  the  proceeds  of  it,  from  the 
principaL  There  is  no  principle  more  clear  than  that  a 
factor  for  sale  had  no  authority,  before  the  late  acts  of 
Parliament  (a),  to  pledge;  and  admitting  the  defendant  to 
have  been  ignorant  that  the  barley  was  the  property  of  the 
plaintiff,  tlie  cases  of  De  Bourchont  v.  Ooldsmid(b)t  and 
Ducras  v.  Rjfland(c),  are  distinct  authorities  to  shew  that 
he  is  nevertheless  liaUe  to  them  for  the  proceeds  of  the 
sale.  But  in  fact,  from  the  evidence,  it  is  dear  that  the 
sale  was  effected  afler  the  notice  of  countermand  had  been 
communicated  by  HaUes;  and  it  is  difficult  to  conjecture 
any  distinction  which  can  be  drawn  between  those  cases, 
which  are  precisely  in  point,  and  the  present.  Hmle$  hacf^ 
ing  no  authority  to  pledge,  could  confer  no  title  upon  the 
defendant:  the  feet,  therefore,  of  his  having  advanced 
money  upon  the  barley,  cannot  entitle  him  to  set  off  his 
claim  upon  fFosfef  against  that  of  the  plaintiffs;  Martimy. 

(ii)4Gto.4,c.  83;6Geo.4,c.94.    (&)5V«s.211.      (c)  5B.Moovt,518. 
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Coles  (a),  Quirox  v.  Trueman(b);  for  the  acceptance  merely  excH.  ^  Phat, 
of  bills  would  confer  no  authority  upon  Hailes  to  pledge.  18^7. 
Gill  ▼.  Kymer{€).  And  the  bills  having  been  paid  by  the 
plaintifisy  his  estate  was  no  more  affected  than  if  they  had 
never  existed.  Cockran  v.  Islam{d).  A  factor  cannot  em- 
ploy an  agent  to  perform  his  duties  for  him,  and  by  con- 
tract between  them  communicate  his  rights,  so  as  to  confer 
upon  that  agent  even  his  lien  for  his  expenses;  SoUy  v. 
Baihb(me{e) ;  and  much  less  so  as  to  hold  the  goods  against 
the  principal  for  money  advanced  to  the  factor  upon  secu- 
rity of  the  goods. 


Clarke  and  Clarke,  R.  N.,  contra,  Hailes  was  a  com-< 
merchant  and  comfactor,  and  employed  the  defendant  in 
both  characters,  who  might  therefore  reasonably  infer  that 
Hailes  consigned  the  barley  to  him  on  his  own  account. 
It  cannot  be  contended  that  a  factor  is  bound  to  sell  with 
his  own  hands,  and  is  not  at  liberty  to  employ  an  agent; 
and  if  so,  as  a  factor  may  retain  for  his  advances  upon 
goods,  he  may  in  like  nuinner  confer  his  lien  to  another, 
to  whom  he  commits  the  goods  as  a  broker,  for  the  pur- 
poses of  sale;  and  the  latter,  if  he  make  advances,  may  re- 
tain also  until  those  advances  are  satbfied. 

[HuUockf  B. — ^The  defendant  was  not  the  vendee  of  the  / 
com;  had  he  been  so,  he  might  have  set  off  his  claim  up- 
on Hailes  against  that  of  the  plaintiffs.] 

The  defendant  paid  the  fiill  value  of  the  com  in  accept- 
ances, which  is  equivalent  to  payment;  Lickbarrowv,  Ma-' 
som(/);  it  was  therefore  in  effect  a  complete  sale.  At  all 
events,  it  should  have  been  left  to  the  Jury  to  say,  whether 
the  barley  was  sold  before  the  notice  of  countermand,  or 
was  sdd  at  all;  for  if  it  remained  in  specie,  the  plaintiffs 
covUl  not  recover  for  money  had  and  received. 


(a)  1  M.  &  S.  140.  ((0  2  M.  &  S.  301. 

(6)  5  D.  &  R.  192;  S.  C.  3  B.  &C.  342.  (e)  Id.  298. 

(0  5  B.  Moore,  503 ;  S.  C  2  B.  &  B.  639.  (/)  6  East,  25,  in  not. 

q8 


V. 

Clarke. 
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Ereh.  of  Pleat,       [HuUock^  B. — The  Court'  would  presume  the  sale^  after 
v_H^Il»      demand  and  refusal  to  deliver  the  goods  in  specie ^  even  if 
Jaokron       that  fact  did  not  appear  upon  the  evidence.     The  case  of 
Longchamp  v.  Kenny  {a),  is  to  that  effect.] 

Cur.  adv.  vuU. 

Alexander,  C.  B. — (After  stating  the  pleadings  and 
evidence  in  the  case,  delivered  the  judgment  of  the 
Court.) — It  cannot  be  disputed  that  Clarke ^  the  defendant; 
sold  the  grain,  but  the  time  at  which  it  was  sold  is  disput- 
ed between  the  parties.  If  the  Court  are  of  opinion  upon 
the  evidence  as  reported  by  the  Judge,  that  justice  has 
been  done,  it  would  be  improper  to  disturb  the  verdict 
They  are  of  that  opinion.  It  cannot  be  contended  that 
Hailes  sold  the  grain  to  the  defendant;  all  the  evidence 
shews  that  he  was  employed  by  Hailes y  as  his  agent,  to 
sell,  and  was  not  himself  a  purchaser:  this  is  so  clear  as 
not  to  be  controverted.  If,  therefore,  any  debt  from 
Hailes  to  the  defendant  is,  or  is  claimed  to  be,  a  charge 
on  the  plaintiff's  grain  in  the  defendant's  hands,  it  could 
be_ag_a  pledge  only.  But  it  has  been  often  decided,  and 
has  been  long  quite  settled,  that  a  factor  cannot  pledge, 
nor  give  to  a  pawnee  any  Hen  on  the  goods  as  against  the 
principal  and  owner.  The  total  ignorance  of  the  pawnee 
as  to  the  rights  of  the  owner,  the  best  warranted  opinion 
that  the  factor  was  the  owner,  will  not  protect  the 
pawnee,  or  secure  to  him  the  benefit  of  the  pledge,  as 
against  the  principal.  It  is  I  think  manifest,  that,  if  at 
the  time  of  Hailes'  declared  insolvency,  when  the  rights  of 
the  parties  in  the  grain  were  explained  to  the  defendant,  it 
remained  in  his  hands  undisposed  of-— if  it  was  claimed  to 
be  hable,  under  any  pretext,  to  the  demand  of  the  defend- 
ant on  Hailes  y  it  would,  in  the  nature  of  things,  be  so  as  a 
pledge  only.  But  I  have  already  said,  that  it  is  an  indis- 
putable proposition,  that  as  a  pledge  it  could  not  avail 

(a)Doiigl.l32. 
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him.     Now  I  do  not  doubt  upon  the  evidence,  as  report-  j»  ^   .  p^^^^ 
ed,  that,  in  fact,  it  was  in  his  hands  at  that  time;,  and  if        1827. 
the  Jury  drew  that  conclusion  from  the  evidence,  their 
conclusion  was  just  and  proper.     The  refusal  of  the  de- 
fendant to  give  any  account  of  the  sale,  confirms  irresist- 
ably  that  when  the  notice  of  countermand  was  communi- 
cated to  the  defendant,  the  grain  was  in  his  possession. 
If  it  had  been  true  that  it  had  been  sold,  he  would  have 
proved  it  at  the  trial,  and  the  total  absence  of  evidence  of 
that  kind,  on  the  part  of  the  defendant,  leaves  no  doubt 
that  he  had  it  at  the  time  of  the  countermand ;  and  as  he 
could  then  have  had  it  only  as  a  pledge,  it  fully  warrants  the 
verdict  of  the  Jury.     It  ought  not  therefore  to  be  set  aside. 
This  opinion  renders  it  unnecessary  to  pursue  the  subject 
further,  I  may,  however,  say  generaPy,  that  if  he  had 
sold  it,  my  opinion  woidd  have  been  the  aame»  and  soj 
imderstand  would  have  beenthat^of  my  brethren.     If  the 
goods  themselves  were  only  a  pledge  in  his  hands,  th  e 
money  received  by  him,  being  but  a  substitution  for  the 
goods,  would  be  affected  by  the  same  rights.     Such  ap- 
pears to  be  the  result  of  the  authorities,  and  therefore  the 

rule  must  be 

Discharged. 


Rex  r.  Morley. 

J.  HIS  case,  the  facts  and  arguments  in  which  are  suffici- 
ently detailed  in  the  judgment  of  the  Court,  was  argued,  in 
Michaelmas  Term  last,  by  the  Attomey-General,  Clarke, 
and  fFaUon  for  the  Crown,  and  by  Piatt  for  the  defendant. 
The  Court  took  time  to  consider  their  judgment,  which 
was  now  delivered  by  Garrotv,  B.,  as  follows: — 

This  was  an  information  filed  by  his  Majesty's  Attorney- 
General,  on  the  statute  6  Geo.  3,  c.  28  (a),  which  enacts  that 


Wednesday, 
Feb.  7th, 

Aq  informatioii 
■tatifig  that  the 
defendant  im- 
ported or  caused 
to  be  imported 
foreign  silks,  is 
bad  for  uncer- 
tainty. 


(a)  The  6  Geo.  3,  c.  28,  was  con- 
tmued  by  the  fbllowing  statutes :  1 1 
Geo.  3,  c.  49;  17  Geo.  3,  c.  35; 


32  Geo.  3,  c.  72 ;  35  Geo.  3,  c.  38, 
s.  3 ;  42  Geo.  3,  c.  79*  s.  4 ;  43  Geo. 
3,  c.  133, 8. 2;  and  made  perpetual 
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Exeh,  Iff  Pka$,  no  foreign  silka  or  velvets  shall  be  imported  or  brought 
M  into  Chrei^  BrUain  upon  pain  of  being  seised,  and  upon 
the  further  penalty  of  100/.,  to  be  paid  by  the  importer 
thereof y  for  each  piece  so  imported,  together  with  costs  of 
suit  The  allegation  in  the  first  count  of  this  information, 
upon  which,  at  the  trial,  the  vercUct  was  taken,  is,  that  the 
defendant  imported  or  caused  to  be  imported,  certain 
foreign  silks,  &c. 

On  the  part  of  the  defendant,  the  Court,  upon  the  mo- 
tion of  Mr.  Piatt,  granted  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested,  on  the  ground  that  the 
allegation  being  in  the  alternative,  that  he  imported  or 
caused  to  be  imported,  was  uncertain  and  bad,  inasmuch 
as  it  does  not  appeiur  with  what  offence  the  defendant  was 
charged. 

The  case  was  argued  by  Mr.  Attomey-General  and 
other  gentlemen  in  support  of  the  information,  and  by 
Mr.  Ptatt  in  maintenance  of  his  objection,  (in  the  ab- 
sence of  the  Lord  Chief  Baron) ;  the  Court  took  time  to 
omsider  the  authorities  cited,  and  subsequently  Mr.  Baron 
Graham  signified  his  concurrence  in  the  judgment  which 
I  am  about  to  pronounce,  and  had  prepared  himself  to  de- 
liver it. 

In  support  of  the  information,  it  was  insisted  that  the 
offence,  though  laid  in  the  alternative,  was  only  one  charge, 
that  of  importing ;  for  he  who  causes  to  be  imported,  may 
properly  be  said  to  be  the  importer;  and  it  is  of  no  import- 
ance whether  the  act  done  be  his  own  personal  indivi- 
dual act,  or  the  act  of  another  by  his  order  or  procure- 
ment; that  it  matters  not,  whether  the  prohibited  article 
imported  be  brought  into  this  country  in  a  ship  of  his  own, 

by  48  Geo.  3,  c.  22.    These  acts  payment  of  a  duty  of  30  per  eeut. 

were,  with  the  several  acts  relat-  upon  the  value ;  but  now,  by  7  Geo. 

ing  to  the  customs,  repealed  by  6  4,  c.  53,  the  duty  is  payable  upon 

Geo.  4,  c.  105,  and  by  6  Geo.  4,  the  weight  as  expressed  in  the  sche- 

c.  Ill;  the  importation  of  foreign  dule,  and  subject  to  the  piovinon 

wrought  silk  was   legaliied  upon  of  that  act. 
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or  on  his  own  person,  or  by  the  ship  or  upon  the  person  f^geh.  ^  pimi, 
of  another,  the  act  of  his  agent  being  for  this  purpose  his     ,  1^37. 
act;   that  the  charge  upon  the  information  was  not  a 
charge  of  two  separate  and  ^stinct  offences,  but  of  one 
ofience,  which,  in  the  language  of  the  statute  which  pro- 
hibits the  act  and  creates  the  offence,  b  stated  in  the  al- 
tematiye,  as  it  was  in  the  information  described.    In  sup- 
port of  the  information,  some  cases  were  cited;  the  first 
was  that  of  Wingfield  v.  Jeffer%f{a)^  and  which  was  the 
oaae  of  an  information  in  the  Exchequer^  for  selling  live 
cattle,  cr  causmg  them  to  be  sold ;  and  after  judgment  the 
case  came  on  in  the  Exchequer  Chamber^  upon  error,  on 
die  ground  of  uncertainty  in  the  information,  because  it 
diarged  the  oiBfence  in  the  disjunctive;  and  HoU^  Chief 
Justice,  inclined  that  it  was  ill  for  this  reason ;  but,  on  certi- 
cate  by  the  Barons,  that  the  course  was  so  in  the  Exche- 
query  and  since  the  Jury  had  found  the  defendant  guilty  as 
to  one,  the  judgment  was  affirmed. 

It  is  to  be  observed  that  the  words  of  the  8  &  4 
£ch0..6,  c.  19,  (upon  which  probably  this  information  was 
founded),  are,  that  no  person  being  a  butcher,  shall  sell  or 
cause  to  be  sold  cattle  alive  upcm  pain  of  forfeiture,  &c. 

Another  case,  which  was  strongly  relied  upon  to  sup- 
port the  present  information,  was  that  of  the  Attorney- 
General  v.  Farr{b):  there  the  information  charged  the 
defendant  with  having  been  assisting  or  otherwise  concern' 
ed  in  unshipping  smuggled  goods;  and  a  motion  was  made 
to  arrest  the  judgment,  on  the  ground  of  uncertainty  in 
the  charge;  that  information  was  founded  on  the  statute, 
8  AnnCy  c.  7,  by  which  it  is  enacted,  that  prohibited  goods 
brought  into  this  country  shall  be  forfeited,  and  the  per- 
sons who  shall  be  assisting  or  otherwise  concerned  in  the 
unshipping  thereof y  or  to  whose  hands  the  same  shall 
knowingly  come  after  the  unshipping  thereof,  shaQ  for- 
feit treble  the  value.    The  Court,  {Woody  B.,  being  ab- 

m 

(a)  1  Lord  Raym.  284.  {h)  4  Price,  122. 
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Exeh.  of  Pleat  ^^'^O*  after  argument  expressed  themselves  clearly  of 
1827,  ^  opinion  that  the  objection^  that*  the  information  charg- 
ed two  separate  offences^  was  not  well  founded,  and 
discharged  the  rule  for  arresting  the  judgment.  It  was 
further  insisted  on  the  part  of  the  Crown,  in  the  pre- 
sent case,  as  in  that  of  th^  Attorney-General  v.  Farr, 
that  the  form  pursued  was  sanctioned  by  all  the  pre- 
cedents; and  it  was  urged,  that  to  arrest  the  judgment 
in  this  case  would  be  attended  with  the  most  inconve- 
nient cbnsequences.  I  will  here  observe,  before  I  pro- 
ceed to  state  the  cases  which  have  been  adduced  in  support 
of  the  objection,  and  the  grounds  upon  which  we  are  of 
opinion  that  we  are  bound  to  sustain  and  give  effect  to 
them,  that  if  upon  inquiry  it  is  found  that  a  form,  which 
has  long  been  pursued,  is  inconsistent  with  the  rules  of  law 
and  good  pleading,  it  cannot  be  too  soon  reformed;  and  the 
consequences,  which  are  suggested  to  be  so  alarming  in 
prospect,  appear  to  amount  to  no  more  than  to  require, 
that,  in  future,  the  pleader  should  attend  to  the  language 
of  the  statute  upon  which  the  proceeding  is  adopted,  in- 
stead of  copying  a  faulty  precedent. 

I  shall  now  proceed  to  state  the  principles  upon  which 
we  are  of  opinion  that  the  judgment  in  this  case  must  be  ar- 
rested, and  shortly  refer  to  the  cases  which  have  been  cited 
to  sustain  that  opinion.  In  Rexv.  Hollond{a)y  Lord  Kenyan, 
in  giving  judgment,  assents  to  the  propositions  which  had 
been  stated  in  the  argument:  Jirst,  That  the  party  accused 
shall  be  apprised  of  the  charge  against  which  he  is  to  de- 
fend himself;  secondly y  that  the  Court  might  know  what 
judgment  was  to  be  pronounced  according  to  law;  and 
thirdly,  that  posterity  might  know  what  law  is  to  be  de- 
rived from  the  record.  In  that  case  one  of  thirteen  counts 
(of  which  the  information  was  composed)  was  held  vicious, 
because  it  did  not  sufficiently  apprise  the  defendant  of 
that  which  it  was  intended  to  prove  against  him ;   and  in 

(a)  5  T.  R.  607. 
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the  case  now  before  the  Courts  we  think  the  same  objec-  Exeh.  rf  Phas, 
tion  applies.   The  defeiidant^  looking  at  this  record^  is  not     ^  1327. 
informed  whether  it  is  intended  to  prove  against  him,  ai^ 
act  of  actual  importation  by  personal  exertions  of  his  own, 
or  whether  the  charge  intended  to  be  insisted  upon  was 
the  causing  the  importation  to  be  effected  by  the  means 
and  instrumentality  of  others.     In  the  well  known  case  so 
often  referred  to  oi  Rex  v.  Homeia)^  Lord  Chief  Justice 
De  Grey,  in  the  House  of  Lords,  in  delivering  the  unani- 
mous opinion  of  all  the  Judges  on  the  writ  of  error  brought 
by  the  defendant  to  reverse  the  judgment  of  the  Court  of 
King's  Bench,  says,  the  charge  must  contain  such  a  de- 
scription of  the  crime,  that  the  defendant  may  know  what 
crime  it  is  which  he  is  called  upon  to  answer,  and  that  the 
Court  may  see  such  a  definite  crime,  that  they  may  apply 
the  punishment  which  the  law  prescribes.    It  is  thus,  there- 
fore, essential  to  the  validity  of  a  criminal  charge,  that  it 
contain  a  direct, positive,  single,  and  definite  charge;  and 
in  several  other  cases  imnecessary  to  be  particularly  men- 
tioned, it  has  been  holden  that  a  charge  in  the  disjunctive 
win  avoid  an  indictment,  for  the  charge  is  ambiguous. 
In  The  King  v.  Stacker  (6),  the  indictment,  which  was  for 
making  and  fabricating,  or  causing  to  be  made  and  fabri- 
cated, a  bill  of  lading,  was  held  upon  demurrer  to  be  bad; 
and  the  Court  said,  that  an  indictment  setting  forth  that 
defendant  murdravit  vel  murdrari  causavit,  is  not  good, 
for  those  are  distinct  crimes;  viz,  one,  the  proper  act  of 
the  party,  the  other  not;  and  so,  in  the  case  then  before 
die  Court,  the  defendant  might  be  absent  wheii  the  for- 
gery was  committed,  and  if  so,  it  required  a  distinct  con- 
sideration as  to  the  fine.     It  is  true,  in  a  strict  sense,  he 
who  causeth  the  forgery  to  be  done,  is  a  forger  himself; 
but  then  it  ought  to  be  so  laid  in  the  indictment.     In  2 
RoU.  Abr.  81,  it  is  said,  in  an  indictment  or  information, 
the  fact  is  never  laid  in  the  disjunctive;  and  therefore  an 

(a)  Cowp.  682.  (*)  5  Mod.  137. 
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jBkeft.  4  Pkms,  indictment  on  statute  8  Hen.  6,  for  a  forcible  entry  into 
1827^  two  closes  of  meadow  or  pasture,  is  void  for  uncertainty. 
Rex  V  Flint  {a),  Was  an  indictment  for  removing  a  poor 
person  firom  the  parish  of  F.,  and  a  motion  having  been 
made  in  arrest  of  judgment,  because  the  indictment  stated 
that  the  defendant  conveyed  the  pauper  or  caused  him  to 
be  conveyed  the  Court  held  the  indictment  bad,  on  the 
authority  of  The  King  v.  Stocker.  In  Ex  parte  Pain  (6), 
the  conviction  on  6  Geo*  4,  c.  108,  s.  3,  was,  for  that  de- 
fendant was  found  on  board  a  vessel  in  the  British  Channel^ 
having  in  a  certain  manner  attached  thereto,  divers,  to  wit, 
two  hundred  casks,  of  the  sort  or  description  used  or  in- 
tended to  be  used  for  smuggling;  and  the  Court  held 
the  allegation  bad.  It  is  observable,  that  the  words  of 
the  statute,  in  that  case,  are  casks  used  or  intended  to  be 
used;  but  the  Court  said,  it  has  always  been  held  that 
matter  of  form  must  be  as  strictly  observed  in  summary 
convictions  as  in  indictments;  and  added,  that  the  convic- 
tion did  not  allege  that  the  casks  attached  to  the  boat,  on 
board  of  which  the  prisoner  was  found,  answered  any  one 
of  the  descriptions  mentioned  in  the  statute,  but  that  they 
answered  one  or  the  other  of  those  descriptions;  and  that, 
therefore,  the  allegation  in  the  alternative  was  defective 
in  form.  Another  authority  of  importance  is  Davy  v. 
Baker  (c),  which  was  an  action  for  bribery  on  2  Geo.  S, 
c.  ^,  in  which  the  declaration,  which  stated  that  the  defend- 
ant received  a  gift  or  reward,  was  held  to  be  bad,  in  arrest 
of  judgment  after  verdict.  In  that  case  Yates,  J.  says,  Ae 
declaration  is  clearly  bad,  it  ought  to  have  laid  the  offence 
with  sufficient  certainty,  so  that  if  another  action  had  been 
brought,  the  defendant  might  have  pleaded  it  in  bar; 
criminal  charges  must  be  laid  with  certainty.  In  the  case 
now  before  the  Court,  the  difficulty  mentioned  by  Ifr. 
Justice   YateSf  would  be  opposed  to  this  defendant,  in 

(tf)  Cas.  temp.  Hard.  370.     (6)  7  D.  &  R.  678;  S.  C  S  B.  &  C.  251. 

(c)  4  Burr.  2471. 
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pleading  the  present  record  in  bar  to  a  new  information,  jssdk.  ^  PUag^ 

charging  one  distinct  substantive  offence.    The  Court  is,  ,  ^^^^*  , 

therefore,  of  opinion,  upon  these  grounds,  that  the  rule  rbx 

for  arresting  the  judgment  should  be  made  absolute.  mouby. 

Rule  absolute. 


Vice  v.  Fleming.  Wedneiday, 

jL  Feb.  7th. 

ASSUMPSIT  for  goods  sold  and  delivered,  with  the  where  the  de- 
usual  money  counts.  Plea — General  issue.   At  the  trial,  be-  fen'^n^apfrt 

•'  ^  ^  '  owner  of  a  mine, 

fore  Giuelee,  J.,  at  the  Cornwall  Assizes,  it  appeared  from  told  thepimindfl; 

the  evidence  of  the  plaintiff,  that  the  defendant  was  part  piied  the  mine 

owner,  and  managing  director  of  the  St.  Agnes  consolidated  Sbefinn^^the 

mine,  in  the  month  o{  February^  1824,  and  that  his  name  the  defimdant, 

had  fud  his 

appeared  in  the  cash-book,  in  which  the  names  of  the  ad-  share  of  the 
lenturers  were  regularly  entered,  after  the  account  of  each  wIm  ibr  the  fb- 
mondi's  expenditure,  during  the  time  within  which  the  ^  ^^^  ^ 

*     ^  °  his  paymasteriy 

goods,  for  which  the  action  was  brought,  were  supplied,  and  that  he»  the 

The  action  was  for  goods  furnished  to  the  mine,  from  the  ^o^  be  no 

10th  o(  February,  to  the  month  of  June,  1826,  the  plain-  b^HdrS^I 

tiff  having  supplied  the  mine  from  the  year  1824  to  that  the  operation  of 

the  notice  was  a 

tone.  It  was  proved  on  behalf  of  the  defendant  that,  be-  quesOoo  for  the 
fore  the  10th  of  February,  he  had  entered  into  a  negoti-  ^"'^' 
ation  with  two  of  his  co-adventurers  for  the  sale  of  his 
diares  in  the  mine;  and  that  in  consequence  an  agreement 
of  tliat  date  was  drawn  up  and  executed  by  the  defend- 
ant and  one  of  the  vendees;  but  that  the  other  had  refus- 
ed to  complete  his  contract.  Within  a  few  days  after  that 
time  the  defendant  met  the  plaintiff,  and  told  him,  that  he 
had  sold  his  share  in  the  mine  to  Jones  and  Campbell,  who 
for  the  fiiture  would  be  his  paymasters,  and  that  he,  the 
plaintiff,  would  be  no  longer  responsible.  The  defendant, 
shortly  afler  this  conversation,  left  the  country  where  he 
had  before  been  regularly  resident  as  managing  director. 
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Exch.  qf  PUatf  Upon  these  facts,  it  was  contended  for  the  plaintiff  that 
_,__^  the  notice  was  conditional,  and  that,  inasmuch  as  the  de- 
fendant continued  to  be  a  partner,  the  agreement  never 
having  been  completed,  he  remained  liable,  and  the  plain- 
tiff was  entitled  to  a  verdict.  It  was  answered  for  the  de- 
fendant, that  a  partner  may  limit  his  responsibility,  which 
is  presumptive  only,  by  notice;  and  that  therefore,  con- 
ceding that  the  defendant  was  a  partner,  he  would  not  be 
Uable  for  goods  fiunished  after  the  notice  had  been  given. 
The  learned  Judge  left  it  to  the  Jury  to  say  whether  die 
notice  had  been  given;  telling  them  at  the  same  time,  that 
a  partner  was  liable  even  after  the  partnership  had  been 
dissolved,  unless  the  party  ftirnishing  goods  to  the  firm 
had  notice  of  that  fact.  The  Jury  found  a  verdict  for  the 
defendant;  and  leave  was  given  by  the  learned  Judge  to 
the  counsel,  to  move  to  enter  a  verdict  for  the  plaintiff. 
In  Micfuielmc^  Term,  Williams,  C.  JP.,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
plaintiff,  or  a  new  trial  granted,  upon  the  ground  taken  at 
the  trial;  and  he  ftui;her  contended,  upon  the  authority  of 
Willis  V.  Dyson  (a) y  that  the  effect  of  the  notice  which 
was  ambiguous,  was  a  question  for  the  Jury. 

Coleridge,  (with  whom  was  Wilde,  Serjt.),  now  shewed 
cause. — ^There  are  two  points  in  this  case: — First,  whe- 
ther the  defendant  had  ceased  to  be  a  partner :  And  second- 
ly,  whether,  if  continuing  in  the  firm,  he  had  given 
such  a  notice  as  would  restrict  his  liability.  Now,  upon 
the  first  point,  although  the  agreement  was  not  completed, 
yet,  as  the  plaintiff  had  knowledge  of  the  intention  of  the 
parties,  the  burthen  of  proving  that  that  intention  had 
been  abandoned,  is  thrown  upon  him;  Patersony.  ZiBcka- 
riah{b);  that  intention,  indeed,  was  confirmed  by  the  fact 
of  the  defendant,  who  had  before  been  resident  upon  the 

(a)  1  Stark,  N.  P.  164.  (6)  1  Stark.  N.  P.  C.  71. 
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Spot,  leaving  the  mine  soon  after  the  conversation  had  tak-  Exeh.  of  Pleas, 
en  {Jace.  But  even  if  he  continued  in  the  firm,  there  ,  18^7' 
is  no  rule  of  law  more  clear,  than  that  a  partner  may  re- 
strict his  general  Uability  by  notice;  and  such  notice  hav- 
ing been  given,  it  was  incumbent  upon  the  plaintiff  to 
idiew  that  the  defendant  had  subsequently  adopted  the 
goods.  Willis  y,  Dyson.  If  it  be  said,  that  the  repre- 
sentation was  false,  that  question  should  have  been  raised 
in  a  different  shape,  for  evidence  of  misrepresentation  is 
not  admissible  in  a  case  of  this  description.  But  in  effect 
the  notice  is  not — you  shall  deal  with  other  persons  for  the 
future,  but,  that  I  will  no  longer  be  responsible;  and  there- 
fore the  verdict  for  the  defendant  is  right. 

Williams,  C.  JP.,  and  Halcombe,  contra. — The  plaintiff 
is  entitled  to  enter  a  verdict;  for,  having  once  proved  that 
the  defendant  was  a  partner,  his  liabiUty  followed  as  a  ne- 
cessary consequence,  and  the  onus  of  substantiating  the 
contrary  proposition,  and  of  shewing  that  such  general  liabi- 
lity was  restricted  by  a  notice,  lay  upon  the  defendant. — 
Now,  the  negotiation  itself  was  not  sufficient  to  determine 
the  partnership ;  and  the  agreement  not  having  been  exe- 
cuted, was  inoperative.  He  must  therefore  be  taken  to  be 
a  partner,  and,  as  he  would  be  entitled  as  such  to  the  pro- 
fits of  the  mine,  must  be  liable  for  its  debts,  unless  the  no- 
tice clearly  restricts  that  Uability.  Now,  this  notice  is  not 
absolute,  as  that  in  the  case  of  Willis  v.  Dyson,  in  which 
Lord  Ellenborough  held  it  to  be  necessary  for  the  party 
who  furnished  the  goods  to  prove  an  adoption  by  the  part- 
ner who  had  given  it;  but  conditional  only,  depending 
upon  the  substitution  of  the  responsibility  of  other  persons, 
which  condition  was  never  performed.  The  plaintiff  is  en- 
titled at  all  events  to  a  new  trial,  as  the  effect  of  the  notice 
should  have  been  left  to  the  Jury.  Willis  v.  Dyson. 

« 

Alexander,  C.  B. — This  question  turns  entirely  upon 
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Btck.  qf  PUat,  the  eonstruction  of  the  Dotice^  which  is,  in  effect^  that  the 
^^*  .      defendant  had  sold  his  interest  in  the  mine  to  certain-  pec- 
sons^  who  for  the  future  would  be  liable  for  alt  supplies  t» 
the  mine^  and  diat  he,  the  defendant,  would  on  that  «i>- 
coimt  be  no  longer  responsible.    It  is  clear  that  the  de- 
fendant mij^t  bf^  an  absolute  notice  have  discharged  him*- 
sdf  fiNXB  aD  future  liability^  whether  he  continued  or  ceas- 
ed to  be  a  partner;  but  this  is  a  representation  only  that 
the  security  of  other  persons  was  to  be  substituted  in 
his  stead.    Then,  what  construction  is  to  be  put  upon  this 
notice?    It  should  have  been  left  to  the  Jury,  as  was  done 
in  the  case  of  Willis  v.  Dyson^  to  say,  whether  it  amounted 
to  a  notice  that  he  would  not  be  answerable  for  any  goods 
subsequently  suppUed.     I  don't  find  that  that  question  was 
left  to  the  Jury,  but  only  whether  or  not  the  notice  was 
given.     Upon  this  ground,  I  think  the  plaintiff  entitled  to 
a  new  trial.     But  as  the  operation  of  the  notice  is  a  quea* 
tion  for  the  Jury,  I  do  not  see  how  the  Court  can  assume  to 
itself  their  province,  and  direct  a  verdict  to  be  entered  for 
the  plaintiff.    We  may  have  a  strong  opinion  upon  die 
subject,  but  still  it  is  a  question  for  the  Jury,  and  must  be 
left  to  their  consideration  only. 

6arrow,^B. — I  am  of  the  same  opinion*  All  the  part- 
ners of  a  firm  are  liable  for  the  debts  contracted  by  that 
firm;  but  this  responsibility  may  be  limited  by  express  no- 
tice by  one,  that  he  will  not  be  liable  for  the  acts  of  his  co- 
partners. The  question  is,  whether  the  defendant  has 
done  that  in  this  case.  He  states  the  then  condition  of  the 
firm,,  and  says,  a  new  order  of  things  is  about  to  take  place, 
by  which  I  shaU  be  discharged  from  aU  future  liabiUty;  not, 
I  will  not  be  responsible,  but,  I  have  sold  my  share,  and 
diall  in  consequence  be  discharged.  K  the  notice  had 
been  of  the  former  description,  the  plaintiff  might  have 
declined  to  supply  the  mine  for  the  future ;  but  when  he 
is  told  that  the  responsibility  of  others  is  to  be  substituted 
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for  that  of  the  defendant,  he  is  mduced  to  continue  the  ExcJl  rf  Pleas, 
supplies  upon  the  credit  of  the  supposed  new  partner;  and  ,  ^^^^' 
88  none  such  existed,  I  think  the  defendant,  so  long  as  he 
remained  a  partner,  was  Uable.  This  view  of  the  case  en- 
tides  the  plaintiff  to  a  new  trial ;  but  I  do  not  see  how  we 
can  enter  a  verdict  for  the  plaintiff,  the  effect  of  the  notice 
being  a  question  for  the  Jury. 

HuLLOCK^  B. — There  are  two  questions  which  should 
ha;ve  been  left  to  the  Jury  in  this  case;  firsts  whether  the 
defendant  had  ceased  to  be  a  partner,  with  notice  to  the 
plaintiff;  and  secondly  y  if  that  question  were  found  in  the 
negative,  whether  the  declaration  amoimted  to  an  absolute 
notice  that  he  would  not  be  answerable  for  any  goods  sub- 
sequently supplied.  The  learned  Judge  told  the  Jury 
that  the  defendant  would  be  liable  if  the  partnership  had 
been  dissolved  with  notice  to  the  plaintiff;  and  left  to 
tbeiii,  as  the  only  question,  whether  the  notice  had  been 
given;  but  the  effect  and  purport  of  that  notice  was  not 
submitted  to  their  consideration.  The  notice  in  the  case 
of  WUUs  V.  Dyson  was  much  stronger  than  in  the  pre* 
lent,  and  yet  in  that  case  Lord  EUenborough  left  the 
effi^t  of  it  as  a  question  for  the  Jury.  It  is  to  be 
lamented,  that  we  have  no  power  to  enter  a  verdict  for 
the  plaintiff,  and  that  the  case  must  be  again  sent  down 
to  trial ;  but  it  is  a  question  for  the  Jury,  and  we  can  do 
DO  more  than  grant  a  new  trial. 

Rule  absolute  for  a  new  trial. 


^2  CASES  IN  THE  EXCHEQUER, 

1827. 

' — — '  IN  THE  EXCHEQUER  CHAMBER. 

BEFORE  ABBOTT,  C.  J.,  AND  BEST,  C.  J. 

(In  Error  Jr am  the  Court  oj  Exchequer.) . 

J^^l         Giles,  Esq.  late  Sheriff,  &c.  v.  Grover  and  Another. 

Qittfre— Whe-  ilN  information  having  been  filed  by  the  Attomey^Gene- 
edb^ti^shn^  ra/  against  the  plaintiff  in  error,  in  the  nature  of  an  action  for 
under  a  fieri  fa-  a  false  retum  to  a  writ  of  extent,  the  Court  of  Exchequer, 

eiat  at  the  luit  ,  ^  -^ 

of  a  subject,  are  Wood,  B.  dissentiente,  gave  judgment  for  the  Crown  (a), 
against  an  ex-  upon  which  a  writ  of  error  was  brought.  The  learned 
iMtwd*^**«  Chief  Justices  before  whom  that  case  was  to  have  been 
Mtsmbut  6e-    argued,  having  objected  to  the  form  of  the  proceeding, 

and  upon  that  ground  reversed  the  judgment,  a  dcidar- 
ation  on  a  feigned  issue,  at  the  suit  of  the  defendants  in 
error,  against  the  plaintiff  in  error,  was  framed  for  the  pur- 
pose of  raising  the  question;  upon  which  the  Jury  return- 
ed, in  substance,  the  following  facts  as  a  special  verdict: 
On  the  Slst  oi  August,  1816,  and  before  the  issuing  of 
the  writ  of  extent  in  question  against  Foudrimer  and 
Nicholls,  a  commission  to  find  debts  due  to  the  King 
issued  against  the  defendants  in  error,  bankers,  for 
money  arising  fi*om  the  assessed  taxes,  paid  into  thieir 
hands  for  the  use  of  the  King,  for  which  they  had  not  ac- 
counted; and  by  an  inquisition  taken  thereon,  they  were 
found  to  be  indebted  to  the  King  in  the  sum  of  1480/.  6f. 
9d.  for,  &c.,  being  the  money  of  the  Kang,  arising  from 
the  assessed  taxes,  and  property  tax,  collected  and  received 
by  them  as  bankers,  appointed  by  the  receiver  general 
for  the  county  of  Herts  to  collect  and  receive  the  same 
of  and  from  the  parochial  collectors,  as  the  money  of  the 
King,  for  safe  custody.     Upon  this  a  writ  of  extent  issued 

(a)  Rex  V.  Gila,  8  Price,  293. 
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against  the  defendants  in  error^  directed  to  the  Sheriff  of  sxeh.  Chamber, 
Middlesex^  to  find  debts  due  to  them ;  and  by  an  inquisi-        1827^ 
tion  taken  thereon,  on  the  same  day,  Foudrinier  and 
NiehoHs  were  found  to  be  indebted  to  theni  in  the  sum  of 
1S63/.  5s.  \d.  for  money  lent,  which  debt  was  seized  by 
the  Sheriff  into  the  hands  of  the  King.    On  the  same  day 
a  writ  of  non  omitias  capias  ad  satisfaciendum  and  extent 
issued/  directed  to  the  Sheriff  of  the  county  of  Herts, 
against  Foudrinier  and  NichoUsy  for  the  said  last  mention- 
ed debt,  returnable  on  the  6th  of  November;  which  writ 
was  deHvered  to  the  plaintiff  in  error  as  such  sheriff;  and 
by  inquisition  taken  under  that  writ,  on  the  Slst  of  Octo- 
bcTf  it  wias  found  that  Foudrinier  and  NichoUs  were  pos- 
sessed of  certain  goods  and  chattels,  which  were  in  the 
oistody  of  the  plaintiff  in  error  as  sheriff,  at  the  time  of 
iSBoing  the  writ  of  extent  in  question,  under  and  by  virtue 
of  three  several  writs  o{ fieri  facias ,  for  money  due  from 
F4mdrimers^Nicholhlo\n\[yy  BXiA^ftotaFoudrinier  alon^, 
and  also  of  an  extent  tested  the  22d  of  July  then  last, 
smd  an  extent  in  aid  of  R.  W.  tested  the  27th  of  the  saine 
month;  all  which  goods  and  chattels,  subject  to  such  prior 
executions  and  extents,  so  far  as  the  same  were  aivailable  in 
law  in  preference  to  the  said  extent,  the  plaintiff  in  error, 
«8' sheriff,  seized  and  took  into  the  hands  of  his  Majesty. 
TThe  goods  and'  chattels  so  seized  were  more  than  siiffici- 
^ent  to  satisfy  the- levies  upon  the  extents  of  S^  and  27th 
^f  July.    These  facts  were  returned  to  the  Court  by  the 
plaintiff  in  error,  as  sheriff,  at  the  return  of  the  writ  of  ex* 
"^eht  in  question.    The  Jury  found  also  that  the  plaintiff 
»!  error,  as  sheriff,  before  the  issuing  of  the  writ  of  extent 
in  question,  and  before  the  day  on  which  the  same  was 
tested,  had  seized  goods  of  the  said  Foudrinier  and 
2fichoUSf  of  sufficient  value  to  satisfy  the  sums  thereon 
indorsed,  under  and  by  virtue  of  three  writs  of  fieri  facias, 
the  first  at  the  suit  o{R.  6.,  tested  the  3d  otJuly,  1816, 
returnable  on  Wednesday  next  after  the  morrow  of  AH 
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Bxek.  ChamUrt  Soultf  which  (duIy  indorsed  to  levy  3501.  besides,  &c.) 
'*  .  was  deHvered  to  him  on  the  8th  of  the  same  month;  the 
second  at  the  suit  of  L.  H.  (indorsed  to  levy  S76L  besides^ 
&€.),  tested  the  7th  of  July,  and  returnable  as  the  first, 
which  was  delivered  to  him  on  the  same  day  as  the  first; 
and  the  third,  at  the  suit  of  F.  R.,  tested  and  returnable 
as  the  first,  which  (duly  indorsed  to  levy  30002.  besides,  &c«) 
was  delivered  to  him  on  the  21st  of  the  same  month. 
They  also  found  that  the  extent  of  the  22d  of  Juhf,  and 
the  extent  in  aid  of  iZ.  VF.,  directed  to  the  ShmSoiHeriSf 
had  issued  before  the  issuing  of  the  extent  in  question; 
and  that  the  plaintiff  in  error,  as  such  sherifi^,  had  aeised, 
&C.,  under  the  first,  subject  to  the  writs  of  fieri  facias; 
and  under  the  second,  subject  to  those  writs,  and  the  ex- 
tent of  the  22d  of  JRtty.  The  special  verdict  then  statdl, 
Uiat  the  plaintiff  in  error,  qfler  the  nuMng  of  the  reimrm 
io  the  writ  of  extent  of  the  HXst  qfAuguMi,  that  is  to  say^ 
on  the  31st  day  ot  March,  1817,  sold  the  goods  and  chat* 
tela  so  seized  for  a  sum  not  sufficient  to  pay  and  satisfy 
the  writs  otfierifacias,  and  the  writs  of  extent  of  the  22d 
and  27th  otJuljf;  but  more  than  sufficient  to  satisfy  the 
writs  of  extent;  and  that  he  paid  the  proceeds  aiisiqg 
firom  such  sale  in  part  satisfaction  of  the  writs  otfierifaeiaSg 
and  the  writ  of  extent  bearing  teste  the  22d  of  «/tffy,  but 
did  not  pay  any  part  in  satisfiu^tion  of  the  writ  of  extent 
tested  the  21st  August,  the  whole  having  been  paid  and 
appUed  by  him  in  part  satisfaction  of  the  monies  due  <»i 
the  several  writs  of  fieri  facias,  and  the  writ  of  ext^oit  of 
the  22d  Jtf/y.  Upon  these  fiicts,  the  defendants  in  ertar 
had  judgment  by  consent;  upon  which  a  writ  of  error 
having  been  brought,  and  the  common  errors  assigned^ 
the  case  was  argued  by  Patteson,  for  the  plaintiff  in  ervor, 
and  by  Sir  WiUiam  Owen  for  the  defendants  in  error. 

Mich.  Tibm,      Argument  for  the  plaintiff  in  error. — The  queatiim  iii 

IrftDWMnfi - 


IvSTiSMu     ^bis  as  in  the  case  of  The  Ku»g  v.  Giles,  is  whether  or 
not  goods  seized  by  the  Sheriff  under  a  writ  offierifasias 
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tit  the  suit  of  a  subject,  though  not  sold,  may  be  taken  Exek.  chamber^ 
mud  sold  under  a  writ  of  extent  at  the  suit  of  the  Crown,  v_^^ 
tested  and  delivered  to  the  Sheriff  after  the  time  of  seizure, 
by  virtue  of  the  writ  of  fieri  facias.  Upon  this  question 
great  di£ference  has  existed  in  the  opinions  of  the  differ- 
ent C!ourt8«  The  Court  of  Gammon  Pleas  ^  in  the  case  of 
l^ppem  V.  Sumner  (a) ;  and  the  Court  of  King's  Bench,  in 
that  otRarke  v.  DarreU(b)y  having  decided  that  goods  so 
circumstanced,  were  not  liable  to  be  taken  under  an  ex« 
tent;  and  the  Court  of  Exchequerhsmng  uniformly  deter- 
mined the  same  question  (c)  the  contrary  way.  It  would, 
however,  be  superfluous  to  refer  to  those  cases  as  autho- 
rities, further  than  to  shew  the  opinion  of  the  learned 
fudges  upon  those  discussions,  and  the  difficulty  of  the 
question ;  inasmuch  as  the  present  writ  of  error  is  brought 
for  the  purpose  of  reviewing  those  decisions,  and  settling 
the  law  upon  this  most  important  subject.  Now,  this 
question  may  be  considered  in  two  ways:  fiM,  whether 
idie  property  in  the  goods  is  altered  by  the  seizure  of  the 
•heriff  under  the  writs  of  ^rtybcia^,  for  if  the  property 
he  altered,  the  extent  cannot  take  effect,  and  the  second 
question  wiD  not  arise;  and  secondly ,  whether  the  statute 
SS  JFT.  8,  c«  39,  8. 74,  abridges  the  prerogative  process  of 
tiie  Crown,  and  prevents  it  fix)m  taking  effect  unless  it  be 
issued  antecedently  to  the  subject's  execution.  It  must 
lie  conceded,  on  behalf  of  the  defendants  in  error,  that  after 
«ii  execution  is  once  executed,  at  the  suit  of  a  subject,  an 
extent  coming  to  the  Sheriff,  on  the  part  of  the  Crown,  to 
|>e  executed  against  the  same  property,  would  be  to6  late« 
iSwain  V.  Morland{d).  The  question  then  is,  at  what  time 
may  an  execution  be  said  to  be  executed?   The  cases  of 

(rt  3  Sir  W.  Bl.  1251, 1294.  364, n.;  Rex  v.  Shper,  6  Price,114; 

(6)  4  T.  R.  403 ;  and  see  Tkur*-  Rex  v.  Criles,  ubi  si^ra. 

tM  T.  Ht^  16  Easi,  357.  (d)  3  B.  Moore,  740 ;  S.C.1B. 

(c)  Rtx  V.  WelU  and  Allnut,  16  &  B.  370;  see  8  Price,  318—336; 

Eaft,278,  n ;  Rtxy.  Fort,  8  Price,  Rex  v.  Fort,  Id.  364,  n. 
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Egth.  Chamber,  Lechmere  Y.  Thoroughgaod{a)f  and  Clerk  v.  Withers  {b)^ 
H^ll^  are  distinct  authorities  to  shew  that  by  seizure^  the  sale 
being  but  the  formal  part  of  the  execution,  the  property 
vests  in  the  Sheriff;  and  Holt,  C.  J.,  in  the  Bankers^ 
case  (c),  said,  that  so  soon  as  a  fieri  facias  is  delivered  to 
the  Sheriff,  and  upon  it  goods  are  levied,  the  property  in 
the  goods  is  altered,  and  the  Sheriff  becomes  a  debtor  to 
the  plaintiff;  so  Ukevise  in  Wilbraham  v.  Snow(d),  it  was 
held  that  a  Sheriff  had  such  a  property  in  the  goods,  by 
seizing  them  in  execution,  that  he  might  maintain  an  ac^ 
tion  of  trespass  or  trover  at  his  election;  which  is  a  very 
strong  authority,  inasmuch  as  the  action  of  trover  is  founds 
ed  on  property;  whereas  that  of  trespass  may  be  brought 
on  the  bare  possession  of  the  thing  sought  to  be  recovered. 
It  is  clear,  therefore,  from  these  authorities,  that  a  Sheriff 
has  some  property  in  the  goods  immediately  upon  his 
seizure  {e);  and  it  is  not  necessary  in  this  case,  to  contend 
that  the  property  vests  in  him  by  the  delivery  of  the  writ 
Now,  if  the  property  in  the  goods  be  in  the  Sheriff  gene- 
rally, in  his  own  right,  from  the  fact  of  his  being  liable 
over  to  the  plaintiff  in  execution,  the  property  is  altered, 
and  being  divested  out  of  the  possession  of  him  against 
whom  the  extent  issues,  the  extent  cannot  prevail,  the  goods 
liot  being  those  of  the  Crown's  debtor ;  if,  on  the  other  hand, 
it  be  in  the  Sheriff  specially,  in  trust  for  the  plaintiff  in 
execution,  such  special  property,  there  being  no  firaud  in 
the  case,  would  be  valid  against  the  Crown.  Rex  v.  Wai- 
son  {/).  The  latter  case  is  like  that  of  an  equitable  mort- 
gage, which  binds  the  Crown,  and  against  which  the 
Crown  is  entitled  only  upon  satisfaction  of  the  lien  of  the 

(a)  Comb.  123;  1  Show.  12;  3  (d)  2  Saund.  47;    5.  C.   1  Sid. 

Mod.  236;  2  Ventr.  156—169.  438 ;  1  Ventr.  52;  1  Keb.  282;  1 

(6)  6  Mod.  290;   Lord  Raym.  Mod.  30;  2  Keb.  588. 
1072;    11  Mod.  35;    Salk.  322;  {e)  MUdmayY.  SmUk^  2Saiiiid. 

Holt,  303,  646.  344. 

(c)  2  St.  Trials,  144.  (/)  West  on  Ext  115. 
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mortgagee  to  its  full  extent;  Casberd  v.  The  Attomey-  Exeh.  Chautber, 
Generctl{a);  or  the  lien  of  a  factor,  who  has  accepted      v-.lfflL» 
bills  to  the  amount  of  the  value  of  goods  consigned  to  him;        gilbs 
Rex  V.  Lee{b);  or  of  a  wharfinger  on  the  goods  of  his       qeovbb. 
customer  in  his  possession,  for  his  general  balance,  Rex 
V.  Humpherey{c)y  which  has  been  decided  to  be  available 
against  the  Crown.    It  is  not  necessary  to  contend  that 
the  Sheriff  derives  a  general  property  in  the  goods  by 
seizure,  for  although  it  must  be  admitted  that  a  general 
property  would  be  sufficient  to  bar  the  Crown,  yet  a  spe- 
cial property  can  no  more  be  superseded  by  the  King's 
extent,  than  a  general  property,  for  the  former  is  jtto  tan" 
to  an  alteration  of  the  property,  and  pro  tanto  entitled  to 
the  same  protection,  and  upon  the  same  principles  as  the 
latter.    Now,  unless  the  Sheriff  derive  a  special  property 
in  goods  by  seizure,  there  seems  to  be  no  reason  why,  in 
cases  of  bankruptcy,  the  property  should  vest  in  the  Sheriff 
by  seizure  {d) ;  the  words  of  the  statute  (&),  whichprovides 
for  the  distribution  of  the  bankrupt's  goods,  being,  *'  where- 
of: there  is  no  execution  or  extent  served  and  executed.'* 
The  determinations  upon  this  statute,  clearly  must  have 
proceeded  upon  the  groimd,  that  as  soon  as  goods  have 
been  seized  under  9l  fieri  facias^  that  is  considered  in  law 
as  being  an  execution  executed ;  and  the  sale  is  but  a  for? 
mal  part  of  the  execution  of  th^  process,  and  has  no  effect 
on  the  goods  in  respect  of  the  alteration  of  the  property 
in  them.    Even  a  writ  of  error,  which  in  its  nature  necesr 
sarily  operates  as  a  supersedeas  unless  the  execution  be 
executed,  cannot  stay  its  completion,  where  the  Sheriff 
lias  seized  the  goods;  and  he  may,  notwithstanding  the 
allowance  of  a  writ  of  error,  having  seized  the  goods, 
proceed  to  sell  them,  and  perfect  the  execution.  Wilbra- 
iam  ¥•  Snow{f).     Upon  this  view  of  the  case  therefore, 

« 

(a)  6  Price,  411.  67,  191;    Cole  v.  Davit,  1  Lord 

(6)  6  Price,  369.  Raym.  724. 

(c)  1  M'Clel.  &  Y.  173.  (e)  21  Jac.  1,  c.  19, 8/9. 

(d)  FkiUipi  V.  Thomptony  3  Lev.  (/)Ventr.53;  ilfioFt.13Mod.99. 
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ExdL  ckamhir,  the  sale  being  but  the  formal  part  of  the  execution,  and 
_  .  the  property  being  changed  by  the  seizure,  the  plainttf 
in  error  b  entitled  to  judgment*  But  conceding  that  di# 
property  is  not  so  changed,  still  the  same  consequ^ioe 
must  follow,  for  the  prerogative  process  k  abridged  by 
the  statute,  3SH.S,c  39,  s.  74.  That  statute  enacts,  that 
"  S  any  suit  be  commenced  or  taken,  or  any  process  be 
hereafter  awarded  for  the  King,  for  the  recoveiy  of  the 
King's  debts,  that  then  the  same  suit  and  pirocess  shafl  ht 
preferred  before  the  suit  of  any  person  or  persons ;  and 
that  our  said  Sovereign  Lord,  his  heirs  and  successors, 
dull  have  first  execution  against  any  defendant  or  defend* 
ants,  of  and  for  his  said  debts,  before  any  other  person  or 
persons;  so  ahcays  that  the  King's  said  suit  be  taken  and 
commenced,  or  process  awarded  for  die  said  debts  of  oar 
said  Sovereign  Lord  the  Kmg,  his  heirs  or  sucoeasori, 
before  judgment  given  for  the  said  other  person  or  per- 
sons." It  may  be  admitted  that  the  Crown  b  entitled  to 
preference,  if  its  suit  be  commenced  before  judgment  is 
obtained  by  the  subject  (a);  but  the  question  b,  whelh^, 
as  in  thb  case,  where  the  goods  have  been  seised  by  tbe 
Sheriff  under  Kfierifacias  at  the  suit  of  a  subject  befiiM 
the  teste  of  the  extent,  which  b  the  commenc^nent  <^die 
King's  suit,  the  Crown  is  to  be  preferred.  Now,  upon 
that  point,  the  words  of  the  statute  are  explicit;  and  IM* 
soning  from  the  letter  of  the  act  only,  it  b  clear  in  &voBr  of 
the  subject's  execution.  But  it  has  been  said,  that,  by 
this  construction,  the  Crown  as  to  its  execution  b  putia 
a  worse  situation  than  tbe  subject,  inasmudi  as  between 
subject  and  subject  the  priority  of  the  delivery  of  tlie 
writ  of  execution  always  determines  the  question  of  pre* 
ference,  without  regard  to  the  priority  of  judg»eBt{i). 
But  no  such  consequence  can  follow;  for  at  common  law^ 


(a)  Bii/^T.jBtt^fer,l  East, 340;      East,  281,  notes;  Axguments  for' 
RfjT  V.  Forty  8  Price,  364,  n.  the  Crown  in  EMrke  v.  Dmrdl  and. 

{h)  R€t  V.  Wells  and  Alhutt,  16      rhmton  v.  3011$,  wk 
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(the  Crown  not  being  within  the  statute  of  fraiid9(a),)  al-  Etek.  Cfumfitr, 
thmii^  the  property  in  goods  is  bound  by  the  teste  of  ,  l^^7. 
the  writ  of  execution  as  against  the  debtor,  who  cannot  dia-> 
pose  of  them  except  in  market  overt,  yet  as  between  coo- 
tending  writs,  that  which  is  first  delivered,  although  of 
later  teste,  is  entitled  to  preference  in  execution;  SnuM' 
eo«i6  v«  Cross  (b),  Hutchins<m  y.  Johnson  {c);  and  there^ 
&n  the  Sheriff  would  be  bound,  without  reference  to  the 
teste  of  the  writ,  to  execute  the  Crown  process  first,  if  it 
were  first  delivered  to  him.  The  Crown  had  formerly  by 
virtue  of  its  prerogative  the  privilege  of  being  first  paid, 
and  was  entitled  by  writ  of  protection  to  stay  proceedings 
against  its  debtor,  for  that  purpose  (<f);  this  prerogative 
was  in  some  degree  restricted  by  the  25  Edw.  3,  stat.  5^ 
cap.  19,  by  which  the  suits  of  subjects  were  allowed  to 
proceed  to  judgment,  notwithstanding  such  protection, 
the  execution  being  suspended,  unless  the  credit<Mr  took 
iqMm  himself  to  pay  the  King's  debt;  and  then  came  the 
atatnte  in  question.  Whatever  difference  may  exist  as  to 
Ae  origin  of  the  process  of  extent  in  its  present  form,  whe- 
ther before  this  statute  it  was  properly  an  execution  at 
the  fluit  of  the  Crown,  or  an  execution  at  the  suit  of  the 
subject  only  on  a  statute  merchant  and  statute  staple^ 
k  IS  clear  that  it  extended  that  which,  even  according  to 
the  former  opinion,  was  applicable  to  debts  of  record  only, 
to  sM  the  debts  of  the  Crown  («),  and  conferred  upon  the 
Crown  the  power  of  taking  the  body,  lands,  and  goods  of 
its  debtor  at  once,  which,  before  that  statute,  it  could  not^ 
contrary  to  the  provisions  of  Mc^na  CAariap  have  done  (/). 

(a)  t9  Car.  2,  c.  3,  6. 16.  Tieadse  on  Ez^eatioiiSy  p.  7,  aays, 

<&)  1  Lord  Raym.  lU^l.  that  the  first piooeaf  in  the  case  of 

(e)  1  T.  R.  729.  the  €rowD  was  by  kmbees  agaunt 

{d)  Co.  litt.  181  a,  c.  1 1,  0. 199,  Uie  goods;  andthe  secoad  process  by 

l^enage.  Imntri  against  the  goods  and  profili 

(e)  Six  Thonm  CecU'$  ease,  7  of  the  lands,  in  whieh  a]30  a  cttfim 

Rq>.  191>.  was  sometimes  inserted;  and  the 

if)  Chief  Baion  GUbert,  in  his  third   pvocess  was  eitendiog  the 
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Mx^.  Chambtr,  Tb^  ststut^  («)  gave  to  the  Crown,  thetefore,  a  new  kind 
V  .     of  exepution,  in  ^  these  respects  at  least,  which  hefcve  was* 

peculiar  to  the  subject;  and  if  it  had  not  gone  on  to  give 
a  preference  on  such  execution,  it  might  fairly  have  been 
argued,  ihat  the  Crown  was  to  take  this  new  kind  cf  exe- 
cution mM:eIy<in  the  same  state,  with  precisely  the  same 
and  no  gmater  powers  dian  those  with  whidi  it  was  en* 
dped  before  the  statute;  and  for  this  reason  it  was,  that 
tho  statute  gave  the  Crown  the  preference  in  the  74kh  seo- 
tion^  a  preference  which  might  perhaps  have  belonged  to 
other  kinds  of  the  Crown's  executions,  but  which  might 
not  have  been  considered  to  be  knparted  to  this  particular 
one,  without  specific  words  for  that  purpose,  and  if  so, 
this  annexation  of  the  new  execution  to  the  Crown,  most 
of  course  be  taken  with  the  restriction  with  whidii  it  is 
given,  according  to  tibte  letter  of  the  act,  and  not  with  re- 
ference to  privileges;  which  were  appUcable  to  its  common 
law  executions  only  (i).  This  privilege  is  not  unqualified^ 
but  limited  in  the  provision,  which  obviously  cohtemi^atefl 
t^i  case  of  two  concurrent  suits,  to  such  cases  only  in 
if'iuch  the  Crown  suit  shall  have  been  commenced  before 
ji^ldgment  obtained  by  thc'Subject;  "  and  it  was  the  intent 
of  the  act  tP  .g?atify  the  subject,  that  where  a  new  provi- 
si^  was  ma^  .^i: ,  ^levying  the  King's  debts  in  a  mone 
speedy  apd'b^v^e&oial  manner  than  the  King  had  before, 
tl^.suligect  should  have  some  new  benefit,  whith  he  had 


l^^Hh-  And  by  Magna  Charioi 
^  we  or  our  baili£b  shall  not  seize 
any  lands  nor  rents  for  any  debt,  as 
Ibiig^as  the  chattels  of  the  debtor 
fordipoming  suffice  to  pay  the  debt, 
and  the  debtor  himself  be  ready 
to  satisfy  therefore/'  And  though  it 
seems  that  by  the  long  writ,  the  body, 
lands,  and  goods  of  the  King's  debtor 
might  be  taken  at  once,  yet  the  long 
vrrit  could  not  issue  until  after  the 


•ammoDS  of  the  pipe; 
monsof  the  pipe  is. said  in  Chief 
Baron  GUberes  Treatise  of  the  Ex- 
chequer, p.  115,  to  be  in  the  natore 
oi  2i  fieri  facias,  and  that  the  slienl^ 
by  virtue  thereof,  mig^  levy  .the 
debt  upon  the  goods  and  chattds  of 
the  debtor.  West  on  Ext.  7* 

(a)  Sec.  60,  55. 

(6)  West  on  Ext  108, 109. 
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not  before  (a)."    This  construction  of  the  statute  obviates  Exch,  Chamher^ 

1827 

the  difficulty  hitherto  suggested,  and  disposes  of  all  ana-  j 

kgy  between  the  extent  and  every  other  ancient  preroga-        Gilei 
tive  process  of  the  Crown.     But  the  very  question  was       gbotsr. 
determined  in  the  case  of  the  Attamey-Genertd  v.  An- 
drew {b\  in  which  Parker,  B.  observed,  that  *'  the  statute 
of  the  S3  H.  8y  abridges  the  prerogative,  and  controls 
the  common  law;  affirmative  statutes  do  not  alter  the  com- 
mon law,  but  negative  do;  and  here  is  a  negative  im- 
plied.**    And  Mr.  B.  Nicholas^  i^ccord.,  said,  ''before 
the  statute  of  38  /f.  8,  the  King  was  not  bound,  but  the 
statute  has  made  an  alteration,  though  it  sound  in  the  af- 
firmative; foi  it  enacts  a  new  thing,  and  ita  quod  makes 
a  condition  precedent  and  a  limitation.'*    This  opinion  is 
supported  by  the  case  of  The  King  v.  Dickenson  (c),  and 
adopted  by  Comyns  in  his  Digest,  tit.  Dett.  (G  8).     The 
cases  which  have  on  former  arguments  been  cited  as  au- 
thorities for  the  Crown,  will  be  found,  when  carefully  ex- 
amined, to  be  entitled  to  Uttle  weight  upon  this  question* 
Siringfelhw*scaae(d),  has  been  mainly  reUed  upon;  but 
in  that,  no  liberate  having  been  awarded,  the  property 
remained  in  StringfeUow{e),  and  would  therefore  be  liable 
to  the  Crown's  execution,  for  the  extendi  facias  does  not 
aher  the  property,  which  remains  in  the  conusor  until  the 
Uberaief  which  is  the  execution,  is  awarded.  Plagne's 
case  (/).    In  the  King  v.  Cotton  (g),  it  was  held  that  an  im- 
mediate extent  .against  the  King's  debtor,  tested  after  a 
distress  for  rent  and  appraisement,  but  before  sale,  should 
prevail  against  the  distress.     The  statute  does  not  apply 
to  distresses  for  rent,  but  to  executions  upon  judgment 

(a)  7  Rep.  18b.  4,5,6;  iLutw. 429;  OfficinaBrev. 

{b)  Hardies,  23.  80,  85,  86;   Lib.  Intrat  (fol.  ed.) 

(c)  Paik.  262.  117b,  118 e,  119b.  Reference  to 

{d)  1  Dyer,  67.  Precedents,     Cornwall's    Tables, 

(e)  See  the  mode  of  ]m>ceeding  423-4. 

upon  a  statute  merchant  and  a  sta-  (/)  Cro.  Eliz.  47. 

tnte  staple,  the  form  of  an  extendi  {g)  Park.  112. 

fadat  and  UberaU,  F.  N.  B.  303, 
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ExOl  CkambeTf  <H^9  idiich  would  be  a  sufficient  objection  to  the  applicih 
}^^'[^  Ulity  of  that  case  to  the  present;  but  the  question  theie 
arose  upon  the  pleadings,  and  it  was  incumbent  upon  tbe 
distrainer  to  shew  a  property  in  himself;  and  Lord  CUcf 
Baron  Parker  stated,  as  the  principle  for  his  dedsioB, 
that  **  the  distrainor  neither  gains  a  general  nor  a  special 
pioperty,nor  even  the  possession  in  the  cattle  or  thing  dis^ 
trained.**  The  dtefomofthe  reporter  in  the  note  to  the caae 
of  the  Attomey-Generulv.  Capel{a)y  is  not  warranted  bj 
any  thing  in  the  principal  case,  and  must  be  taken  therefoie 
ttsa  meregrntitclicltMi,  and  entitled  t6  no  we^t.  Upoa 
-either  of  the  two  grounds,  therefore,  the  plaindff  m  error  is 
^ititled  to  judgment ;  for  on  the  one,  independently  of  the 
statute,  (he  proper^  is  altered,  and  there  is  nodiing  jsgxm 
which  the  extent  can  operate ;  and  on  the  other,  if  the 
statute  be  restrictive  of  the  pcerogative,  the  previous  jud^ 
ment  will  bar  for  the  Crown. 

Arguments  for  the  defendants  in  error. — ^With  respect  t» 
Ae  cases  in  which  this  question  has  arisen,  and  in  which 
a  diflference  of  opinion  has  existed  between  the  Courts,  it 
should  be  r^nembered,  that  the  Court  of  Exchequer^  a 
Court,  £pom  its  constitution  pecufiarly  conversant  widi 
^piestions  connected  with  the  prerogative  in  matters  affiMt* 
ing  the  revenneof  the  country,  has  uniform^  decided  in  fik 
vour  of  the  Crown*  That  decision  was  adopted  in  the  caae«f 
TheJiLfiyv.#yfopcrand^ffe»(ft),andwa8soft^ 
in  die  dissentient  judgments  in  The  King  v.  Giles,  that  itis 
ahnostimpossible  to  bting  any  new  argimient  to  bear  upon  the 
anbject.  T^questioni6,whetherthepropertywa8absdute- 
ly  divested  out  oiFoudrimer  and  NichoUs  by  the  seizure,  for 
unless  it  weie  so  divested,  the  King's  prerogative  will  attach, 
in  this  view  of  the  case,  it  is  not  unimportant,  that,  upon  the 
inquisition,  which  is  not  an  ex  parte  procee^Ung,  Rex  v» 

(a)  2  Show.  481.  (6)  6  Prioe,  114. 
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Beekleff{a)j  they  are  found  to  be  possessed,  at'Ae  time  of  sxek.  Chamber, 
issuing  the  extent,  of  the  goods  in  question,  as  of  dieir      >  ^^       . 
own  property;  forifthey  themselves  were  possessed  of  the       -Oilsi 
goods,  the  property  in  them  cannot  be  changed  by  the      oaoytB. 
sdsure.     Upon  this  question  the  cases  of  the  factor  and 
wharfinger  are  inapplicable,  for,  in  the  former,  the  factor 
has  the  JUS  dispanendi  of  the  property,  die  power  to  seH 
k  in  Mitisfaction  of  his  lien;  and,  in  the  latter,  the  whar& 
inger  has  the  right  of  holding  die  goods  against  all  the 
world,  and  of  paying  himself  to  the  fullest  extent;  wh^?e- 
aa  the  Sheriff  has  no  pecuniary  interest  in  the  goods,  and 
holds  them  merely  as  the  officer  of  the  Court,  of  which  he 
IB  the  agent.    The  absolute  right  to  property  cmnot  be 
divested  out  oi  one  person,  without  being  vested  in  some 
other  person;  and  if  ao,  in  whom  is  the  property  in  ques- 
tion vested?    Certainly  not  in  the  judgment  creditor,  nor 
in  the  Sheriff,  although  he  may  maintain  an  action  in  con- 
sideration of  his  possession;  for,  at  any  time  before  sale, 
and  aft^  the  seisure,  the  debtor  may  by  payment  suspend 
Ihe  sale  and  stay  the  execution.  JRex  v.  Bird  (6).    In  Sel^ 
dodt  case(c),  the  Court  said,  that  before  aale  the  pro- 
perty continues  in  the  defendant;  and  Lord  Hardmeke^ 
in  di€  case  of  LowihtUl  v.  Tonkms^d),  speakmg  of  the  sta- 
tule  of  frkuds,  observes,  that  "  neither  before  this  statute, 
Aar  «noe,  is  the  property  of  die  goods  altered  till  the  ex* 
^Gttdon  is  executed:  the  meaning  of  these  words  '^  tiiat 
^be  goods  shall  be  bound  from  the  delivery  of  the  writ  to 
ihe  'Sheriff,"  is,  that  after  the  writ  is  so  delivered,  if  the 
.defendant  makes  an  assignment  of  his  goods^  unless  in 
market  overt,  the  Sheriff  may  take  them  inexecutioiu    As 
between  subject  and  subject,  therefore,  the  Sheriff  does 
not  derive  by  seizure  an  indefeasible  right  to  the  proper- 
ty;  but  if  he  did,  it  does  not  follow  that  such  right  would 
be  binding  against  the  Crown.    Upon  that  point.  String- 

(a)  3  Price,  454.  (c)  Dyer,  67  b.  n. 

(6)  2  Show.  87.  id)  2  £q.  Cas.  Abrid. 381 . 
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Exck.  Chambert  feUaiuis  case  (a),  is  a  very  leading  authority;  which  case, 
^  '*        notwithstanding  the  doubts  which  are  said  to  have  been 
entertained  at  the  time  of  that  decision,  has  subsequently! 
in  a  variety  of  cases  (6),  been  recognised  as  clear  law.     In 
that  case,  where  the  King's  extent  came  after  the  extent 
of  a  subject  upon  a  statute  staple   was  returnable,'  it^ 
was  holdea,  that  the    Sheriff  should  be  amerced  if  he 
would  not  prefer  the  ELing's  writ.    It  is  true,  that  ^e 
property  was  not  divested  out  of  the  party  until  Ub^raie 
awarded;  but,  at  all  events,  that  case  is  an  authority  to 
shew  that,  until  the  execution  is  completely  executed,  the 
Crown  process  will  not  ccnne  too  late.    In  The  King  v. 
Cotton  (c)f  in  which  case  the  Crown's  extent  of  subsequent 
teste  was  held  to  prevail  against  a  distress  for  rent,  a 
common  law  execution,  the  goods  not  havmg  been  sold. 
Lord  Chief  Baron  Parker  says(c^: — ^*  Though  a  Sheriff 
may  maintain  trover  or  trespass  for  goods  taken  in  ex-^ 
epution  by  him  against  a  wrong-doer,  because  he  is  ao^ 
countable  ove^  for  the  value,  yet  goods  so  taken  in  execo^ 
tion  and  remaining  unsold,  are  Uable  to  seizure  on  an  ex-* 
tent."    The  King  v.  Crump  and  Hanbury(e\  and  the 
Attomey^GenercU  v.  Capel(J),  are  to  the  same  effecL   S^ 
likewise  in  Rex  v.  Pect(g\  where  goods  had  been  aeissed, 
by  virtue  of  a  fieri  facias ,  before  the  teste  of  the  extent^ 
but  not  sold,  the  reporter  says,  it  was  taken  for  granted; 
that  though  the  goods  were  levied  by  virtue  of  a  fieri 
fadaa  three,  days  before  the  teste  of  the  extent,  Ail 
was  no  bar  to  the  Crown;  but  quare,  if  they  had  bem 
sold,  for  the  execution  would  be  executed.*'    Lord  MamsH 
field,  in  the  case  of  Cooper  v.  ChUty{K),  said,  that  '*  ly^ 


(a)  Dyer,  6rb.  (c)  Park.  112. 

{b)  See  Hob.  Rep.  339;  Park.  (rf)  P.  125. 

125;  GUb.Exch.  912;  Com.  Dig.  (e)  2  Show.  481;   cited  Puk- 

tit.   I>f«,  (G  8)  pi.  4 ;      UppomY.  126. 

Sumner,  Rex  v.  Wells  and  AUnutt,  (J)  2  Show.  480. 

Rex  V.  Giles,  ubi  supra;  2  Rol.  Abr.  (g)  Bunb.  8. 

Prerog.  k  Roy,  (G)  pi.  2.  (k)  1  Bur.  20. 
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inception  of  an  execution  can  bar  the  Crown  ;*'  and  refers  SxdL  ckamber, 

to  the  authority  of  The  King  v.  Caiton^  which  shews  that,      J^^ 

in  the  opinion  of  that  learned  Judge  at  least,  the  doctrine 

in  that  case  is  good  kiw.     He  further  observed,  in  that 

CBse^  upon  what  is  reported  to  have  fallen  from  Holif 

GhieC  Justice,  in  Lechmere  v.  Thoroughgood^  that  **  he 

c6iiil4  never  say,  the  property  in  the  goods  vested  by  the 

delivery  of  the  ./{^/actiw  and  the  extent,  for  the  King  af- 

ter^aids  comes  too  kte."    In  SmaUcombe  v.  Cras8{a)f 

Lord  Holi  expresses  an  opinion  directly  contrary;  but  in 

fret,  tjbe  case  oiLechmereY.  TAoroughgoad  camiot be  reHed 

upon  after  the  observations  which  were  made  upon  it  by 

Lord  EUenboraugh  in  the  case  of  Payne  v.  Drew{b). — 

The  view  which  has  been  taken  of  this  question  in  the 

Cburt  oi  Exchequer y  seems  to  be  confirmed  by  what  fell 

ftmn  the  Court  of  Common  PletM,  in  the  late  case  of 

Swmm  V.  Morland{c)y  in  which,  part  of  the  goods  seized 

uader  A  ^fieri  facias  having  been  sold  the  day  before  the 

teste  and  issuing  of  the  extent,  the  Court  held  that  the 

ezecatiim  was  executed,  and  that  the  Sheri£P,  who  had 

paid  the  iQoney  in  satisfaction  of  the  extent,  was  liable  to 

ibt  plakAiff  in  execution,  in  an  action  for  money  had  and 

feeeived.    All  that  was  contended  for  in  that  case  was, 

that  the  execution  was  executed  by  the  srie;  and  upon 

Aat  principle  the  judgment  proceeded,  for  the  Chief  Jus- 

liee  observes,  that  the  rule  laid  down  by  all  the  cases  is, 

that  when  execution  is  executed,  the  pro{>erty  is  changed, 

and  execution  is  said. to  be  executed  when  a  sale  has 

taken  place.     Having  disposed  of  the  case  o{  Lechmere  v. 

Tkoroughgood,  the  case  of  Clerk  v.  Withers  is  the  only 

TCmaining  authority  in  favour  of  the  plaintiff*  in  error. — 

That  was  not  a  case  between  the  Crown  and  a  subject, 

but,  independently  of  that  observation,  it  was  unnecessa- 

(a)  1  Ld.  Ray.  251 ;  1  Salk.  320;  {h)  4  East,  540. 

5Mod.  376 ;  12  Id.  146;  Com.  35;  (c)  1  B.  &  B.  370 ;    5.  C  3  B. 

Carth.  419;  Comb.  428 ;  Holt,  302.      Mooie,  740. 
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StdL  CftaMW,  ry  there  to  decide  that  the  property  was  out  of  the  de« 

fendant;  the  principle  that  a  creditor  shall  not  himself  stop 
an  inchoate  judgment,  being  of  itself  sufficient  to  deters 
mine  the  question.  Gilbertia)  says,  the  writ  of  extent 
might  have  been  used  by  the  Crown  before  die  statute  in 
question,  without  any  violation  of  Magna  Charta;  for  if  it 
were  found  that  the  debtor  had  no  goods,  they  might 
seize  die  lands  and  take  the  body;  but  it  is  immaterial  to 
inquire  whether  or  not  this  process  was  originated  by  Ae 
statute,  for  there  always  existed  a  prerogative  process,  and 
at  common  law  the  Crown  was  entitled  to  have  its  process 
executed  so  long  as  the  property  was  not  absolutely  divested 
out  of  its  debtor,  and  the  cases  cited  shew  that  that  privilege 
continued  after  the  statute,  and  that  in  the  decisions  upbn 
this  question,  nothing  short  of  a  sale  has  been  held  to  ba^ 
the  Crown*  It  is  unnecessary  upon  this  occasion  to  refer 
to  the  cases  which  have  been  recently  determined  in  Ae 
Court  of  Exchequer 9  or  to  examine  the  decisions  of  the 
Courts  of  King's  Bench  and  Common  Plem  in  favour  of  tiie 
subject:  suffice  it  to  say,  that,  with  the  exception  of  those 
latter  cases,  although  there  may  be  dicta  in  die  books  to 
the  contrary,  the  uniform  current  of  decision  has  been  one 
way,  in  favour  of  the  Crown.  K  the  statute,  S8  H.  8, 
c.  39,  s.  74',  were  to  be  construed  literally,  the  Crown  would 
be  in  a  worse  situation  than  the  subject — if  the  ELing's  suit 
must  be  commenced  before  judgment  given  for  the  subject) 
for  then,  if  the  subject's  judgment  were  first,  he  would  have 
precedence,  although  his  execution  were  last;  which  is  not 
the  case  even  between  subject  and  subject.  The  true  mean* 
ing  of  the  act  must  be,  that  the  mere  commencement  of  die 
Crown's  suit  shall  bind  the  property;  but  where  there  is  a 
previous  judgment,  the  party  shall  have  all  the  benefit  of 
that  judgment  which  he  could  derive  from  a  due  prosecn^ 
don  of  it  to  execution,  which  must  mean  the  perfecting  of 

(a)  £xcheq.l27. 


Qboykb* 


HILARY  TERM,  7  &  8  GEO.  IV.  9(7 

that  execution  (a).    If  any  other  construction  were  to  be  sml  CkanUter, 
put  upon  it  by  obtaining  judgment  under  any  circun^     ^  1827.  ^ 
ftances  against  a  Crown  debtor,  the  Crown  process  might        Giles 
be  arrested  for  ever.     Such  cannot  be  the  meaning  of  the 
dausef  but  the  true  construction  must  be,  that  if  the  exe- 
eutian  be  not  perfected  before  the  commencement  of  the 
Cxown*8  suit,  the  law  postpones  it  in  favour  of  the  preroga^ 
tive.    The  questicm  therefore  is,  even  upon  the  construo- 
tion  of  the  statute,  at  what  time  is  an  executicm  execut- 
ed? And  upon  that  point  it  has  uniformly,  with  the  ex- 
Qtftioa  of  the  cases  alluded  to,  from  the  date  of  Strings 
fetkmfs  case,  the  most  recent  decision  after  the  enactment 
in  question,  been  held,  that,  until  the  property  was  sdd^ 
and  thus  absolutely  changedf  the  prerogative  process  of 
Ibe  Crown  would  attach. 

Reply. — ^The  inquisition  being  traversable,  the  finding 
that  Foudrinier  and  Nichols  were  possessed  of  the  goods 
is  immaterial;  besides,  it  is  stated  that  they  were  in  the 
possession  of  this  Sheriff*. 

[AbboH,  C.  J. — ^That  finding  cannot  in  any  way  affect 
the  question.] 

The  present  point  did  not  arise  in  the  case  o{  Swain  and 
tibrland,  for  there  part  of  the  property  h^  been  sold, 
and  it  was  unnecessary  for  the  counsel  to  contend  that  the 
property  was  changed  by  the  aemue  of  the  Sheriff*.  In 
caees  of  bankruptcy  the  principle  of  property  determines 
the  right  between  the  Crown  and  the  subject,  for  the 
Crown  is  not  bound  by  the  statutes  of  bankruptcy ;  and 
therefore  the  right  of  the  Crown  is  not  aff*ected  by  any  re* 
lation  to  the  act  of  bankruptcy ;  and  the  extent  takes  pre-t 
eedency  if  it  be  tested  before,  or  on  the  same  day  as  the 
Maignment:  such  is  the  eff*ect  of  the  case  of  The  King  v. 
Ornrnp  and  Hanbury,  which  is  inapplicable  to  the  i»resent 

(a)  8  Price,  363. 
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jBzdk.  Chamber,  question.  The  case  of  Cooper  v.  Chitty  has  been 
}^J_^  for  the  purpose  of  introducing  the  dictum  of  Lord  Mams^ 
field,  for  which  he  refers  to  Rex  v.  Cotton  as  an  authority; 
now,  that  is  the  case  of  a  distress,  and  not  of  an  executioii, 
and  by  no  means  warrants  the  position  deduced  from  it  by 
that  learned  judge.  Lowthall  t.  Tonkins  was  a  bill  fdr 
a  discovery  of  goods  said  to  have  been  concealed  by  the 
defendant  after  the  delivery  of  an  elegit,  under  which  the 
plaintiff  proceeded  and  took  the  remaining  goods  and  isi 
moiety  of  the  lands,  and  it  was  returned  and  filed,  and  the 
discovery  was  refused,  because,  as  Lord  Hardwicke  said, 
it  would  have  done  plaintiff  no  good,  because  he  could  not 
have  a  new  elegit :  the  present  question,  therefore,  did  ndt 
arise,  and  any  thing  which  fell  from  the  learned  Judge  as 
applicable  to  it  upon  the  occasion,  was  extrajudicial,  and  not 
entitled  to  so  much  weight  as  if  the  question  had  been  be- 
fore the  Court. 

The  case  stood  over  for  judgment 

Abbott,  C.  J. — ^The  question  in  this  case  is  one  which 
has  agitated  the  Courts  of  Westminster-hcM  for  a  ^great 
many  years — it  is  a  question  as  to  the  priority  of  an  extent 
at  the  suit  of  the  Crown  over  an  execution  at  the  suit  of 
a  subject,  the  extent  not  having  been  tested  until  the  She- 
riff had  taken  possession  under  the  fieri  facias  upon  the 
subject's  execution.  Upon  this  question  there  has  been  a 
difference  of  opinion  in  the  Courts  of  Westminster-haU; 
the  Court  of  King's  Bench  in  one  case,  and  the  Court  qt 
Common  Pleas  in  two  cases,  having  decided  that  the  ex* 
tent,  under  such  circumstances,  was  not  entitled  to  priori- 
ty over  an  execution  at  the  suit  of  a  subject.  The  Court 
of  Exchequer  has  uniformly  decided  the  other  way,  vis. 
that  the  extent  was  entitled  to  priority ;  and  one  of  these 
decisions  is,  in  point  of  fact,  later  than  those  of  the  other 
Courts.    The  question  therefore  becomes  one  of  great  dif- 
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Bcnky^  and  your  Lordship  will  not  be  surprised  to  hear  Ejech.  chamber, 
that  the  Lord  Chief  Justice  of  the  Common  Pleas  and  .  ^^^'* 
nyself,  having  heard  the  case  argued,  and  considered  it  ve- 
ry* maturely,  have  not  been  able  to  come  to  a  decision  upon 
die  subject,  and  to  agree  as  to  what  advice  we  should  of- 
Ebr  to  your  Lordship.  Having  therefore  communicated 
the  result  of  our  deUberations,  it  remains  for  the  Court  to 
dispose  of  the  case  as  it  may  think  proper. 

Lord  Chancellor. — Under  the  circumstances  of  this 
oaae,  there  having  been  this  difference  of  opinion  between 
liie  Courts  of  King^s  Bench  and  Common  Pleas,  aind  Ex- 
ckequeTf  and  the  two  learned  Chief  Justices  not  being  able 
to  agree  in  any  decision  upon  the  question,  although  I 
have  an  opinion  upon  the  subject,  the  best  and  most  pro- 
per course,  in  my  judgment,  to  dispose  of  it,  in  order  that 
it  may  be  formally  decided  by  the  Court  of  the  last  resort, 
irill  be  to  affirm  the  judgment,  that  there  may  be  an  ap- 
peal to  the  House  of  Lords. 

Judgment  affirmed. 


HtX  r.  SotJLBY  and  Others,  (claiming  certain  Effects  under 

an  Extent  against  John  Slee.)  Feb.  9th. 

A  VERDICT   for  3000/.  having  been  found  for   the  Parties  claiming 

rvi                   1          •     •              A.         m  •    •  goods  which 

Crown  agamst  John  Slee,   at  the  sittmgs  after   Trtmty  have  been  found 

Term,  upon  an  information  for  penalties,  a  commission  to  brtheTroperty* 

iixiuire  "  whether  the  said  John  Slee  was  indebted  to  the  °^a  defendant 

*  under  an  extent 

Crown  in  any,  and  what  sum  of  money,  on  account  of  the  must  shew  title 

.  in  themselves, 
and  euuiot,  unleia  that  title  be  admitted  on  the  record,  object  on  demurrer  to  the  proceedings  upon 
the  extent.                                                              ,                           '            '  , 

Qunt^ — Whether,  upon  an  inquisition,  a  teriUi  for  penalties  is  legitintte  ^dence  of  a  debt 
iue  to  the  Crown. 

VOL.  I.  S 
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Siuih.  ^  piem^  Mid  percKc^,*'  tested  the  9Hih  day  of  October^  toA  return- 
}^J:_j     able  the  6th  of  November,  18£4,  issued,  directed  to  the 
Sheriff  of  Middlesex,     And  by  inquisition  taken  thereon 
the  same  day,  the  said  John  Slee  was  found  to  be  justly 
and  truly  indebted  to  his  Majesty  in  the  sum  of  SOOOL^ 
deh9g  the  amount  of  a  certain  verdict  obtained  and  given 
fer  and  on  behalf  of  his  Majesty,  in  this  Court,  at  tie  sit- 
tings  after  Trinity  Term,  for  penalties  incurred  by  the 
said  John  Stee,  and  due  to  his  Majesty,  for  offences  by 
kim  the  said  Ji)hii  Slee  before  that  time  committed  against 
die  laws  rehiting  to  the  Revenue,  and  duties  of  Excise- 
On  this  a  writ  of  non  omittas  capias  ad  satisfaciendum  and 
ext^it,  directed  to  the  Sheriff  of  iSW^^^at,  tested  and  return- 
able as  the  commission,  setting  forth  the  above-mentioned 
inquisition,  issued  against  Slee,  under  which  he  was  found 
to  be  possessed  of  certain  personal  property,  specified  in  H 
schedule  annexed  to  the  return,  which  was  s^zed  by  Ae 
Slieriff  into  the  hands  of  the  Crown.     The  defendknts 
came  in  and  claimed  the  goods,  and  traversed  the  inquisi- 
tion under  the  extent.     In  their  plea,  and  mounsirance  de 
droit,  after  craving  oyer  of  the  above  proceedings,  they 
stated  in  substance,  that  before  the  issuing  of  the  conunis- 
sion,  and  before  the  27th  day  of  October,  1824,  (to  wit), 
on,  &c,  at,  &c.  the  said  John  Slee  (being  justly  and  truly 
indebted  to  the  defendants,  and  also  to  divers  other  per- 
sons respectively  &c.,  by  indenture,  dated  &c.,  between 
&c»,  [setting  it  forth],)  made  an  absolute  assignment  of  his 
stock  in  trade,  debts  and  all  other  his  estate  and  effects 
whatsoever  to  the  defendants  &c.,  upon  trusts,  [stating 
them] ;  that  the  indenture  was  executed  before  the  issuing 
of  the  commission ;  and  that  before  that  time  the  defend- 
i^ts  took  possession  under  it  of  the  goods  and  chattels 
seized  under  the  extent,  upon  the  trusts  and  for  the  pur^ 
,  poses  in  the  indenture  mentioned.     They  further  stated 
that  the  indenture  wai^  made  bond  fide,  and  without  fraud) 
fcr  the  benefit  of  all  such  of  the  creditors  of  the  said  J  aim 
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Ske  aa  should  choose  to  take  the  benefit  di^^of^  and  Eaeek.  of  pum, 

wi^iout    intent   to    deceive  or   defraud   the    Crown   or     ^  1827. 

any  person   whomsoever.      The    replication    contained 

twelve  traverses:  the  first  of  which  was,  that  the  said 

John  Slee  was  not  justly  and  truly  indebted  to  the  said 

defendants,  and  also  to  divers  other  persons  respectively, 

&c.,  in  manner  and  form  as  the  defendants  in  their  plea 

alleged;  the  second  denied  the  execution  of  the  indenture 

by  Slee;  and  the  others  put  in  issue  the  assignment  and 

possesfiion  under  it  as  stated  in  the  plea.     To  the  first  the 

defendants  demurred  specially,  upon  the  ground  that  it 

took  too  large  an  issue,  the  allegation  being  partible  and 

divisible,  and  evidence  of  a  debt  owing  by  the  said  John 

She  to  any  or  either  of  the  debtees  being  sufficient  to 

support  the  assignment;  imd  took  issue  upon  the  rest. — 

Tbe  Attorney-General  joined  in  Ae  demurrer,  and  the 

case  was  argued  on  a  former  day,  by 

Manmngf  in  support  of  the  demurrer  (a). — The  re- 
cord does  not  shew  any  debt  for  which  an  extent 
could  issue,  and  the  defect  being  matter  of  substance 
is  not  cured  by  pleading  over,  and  may  be  objected 
to  at  any  time.  The  Jury  who  tried  the  information 
agaiast  Slee  found  that  he  had  done  certain  acts  to  which 
die  law  annexes  penalties,  but  at  the  time  the  extent  is- 
sued, viz.  before  the  first  four  days  of  the  Term,  after  the 
trial,  had  expired,  the  amount  of  those  penalties  had  not 
heen  ascertained  by  the  Court.  The  question  therefore  is, 
whether  the  verdict  without  judgment  is  sufficient  evi- 
dence upon  which  to  found  the  extent?  A  verdict  until 
consummated  by  judgment  is  merely  injieriy  and  the  pos- 
tea  is  no  evidence  of  the  subject  matter  of  the  verdict, 
widiout  shewing  a  copy  of  the  final  judgment,  Pitton  v. 
Walter{b)f  although  it  may  be  evidence  for  some  pur- 
poses, as,  for  instance,  to  prove  that  a  trial  took  place. 

(«)  The  poioi  upon  the  special  demurrer  was  arranged  between  the  parties* 

(6)  1  Str.t62'. 

S2 
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Etch,  qf  Pleat,  Fisher  V.  Kitchingham{a).     If  it  be  contended  againfit 

,  ^^^'^'  ^      me,  that  the  practice  is  in  favour  of  this  proceeding,  I  an- 

Rex  swer,  that  inveterate  practice  cannot  legalize  that  which  is 

SouLBT.       contrary  to  law;  that  argument  was  resorted  to  in  The 

King  V.  Homblower{b\  without  success. 

[Hullock,  B. — The  demurrer  admits  the  verdict  to  be 
in  full  force,  and  you  have  suffered  the  time  to  elapse 
within  which  you  might  have  moved  to  set  it  aside.] 

Nothing  has  occiurred  to  affect  the  verdict;  but  the  ver- 
-dict  is  no  evidence  of  a  debt ;  and  if  the  extent  was  unsup- 
ported by  legal  evidence  at  the  time  it  issued,  no  default 
of  the  defendants  can  retrospectively  support  it.  If  the 
party  had  died  before  final  judgment,  the  suit  would  have 
abated,  which  fact  alone  is  sufficient  to  shew  the  iUegaUty 
of  these  proceedings;  for  his  person  and  his  goods  might 
have  been  taken  under  this  extent,  when  in  fact  by  his 
48ubtequent  death  the  debt  would  have  been  superseded. 

fFo&ait,  contra, — It  has  been  the  long  established  prac- 
tice of  this  Court  to  issue  extents  under  circumstances  si- 
milar to  the  present;  and  indeed  were  that  practice  to  be 
abandoned,  it  would  open  a  wide  door  to  fraud,  nothing  be- 
ing more  easy  than  by  an  assignment  after  verdict,  but 
'before  judgment,  to  over-reach  the  Crown  in  all  cases. 
The  case  of  The  King  v.  Pym  is  an  authority  directly 
in  point 

[Hullock,  B. — That  case  must  not  be  cited  as  an  au- 
thority. The  question  was  not  decided  in  that  case,  for 
it  appeared  upon  the  affidavits  that  the  party  had  over 
and  over  again  acquiesced  in  the  verdict  and  extent.] 

The  debt  commences  from  the  filing  of  the  information, 
and  even  a  judgment  aft;er  that  time  at  the  suit  of  a  sub- 
ject cannot  bar  the  Crown ;  for  the  right,  to  the  specific 
sum  from  the  party  attaches  to  the  Crown  upon  the  insti- 

(a)  Willes,  367.  {b)  1 1  Price,  29. 
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tution  of  its  suit.  Rex  v.  Alderseyia).     The  liability  of  Exck.  ofPitMt 
Slee  having  been  proved  at  the  trial,  the  debt  to  the  King  "  * 

relates  back  to  the  commencement  of  the  suit.  In  an  in- 
quisition of  instruction,  which  this  is,  the  party  interested 
may  attend  and  go  into  evidence  to  rebut  the  Crown's 
debt,  or  wait  until  the  debt  is  returned  of  record  into  this 
Court,  when  he  may  claim  and  traverse  the  inquisition;  it 
is  not  therefore  final,  and  it  is  sufficient  if  the  Jury  are  sa- 
tisfied of  the  existence  of  the  debt.  The  inquisition,  it  is 
true,  states  the  amount  of  the  debt  to  have  been  ascer- 
tained by  the  verdict,  but  it  is  the  duty  of  the  Jury  to  find 
facts  and  not  to  state  evidence;  and  it  does  not  follow  that 
other  evidence  was  not  adduced  before  them. 

[HuUock,  B. — A  legitimate  debt  must  be  spread  upon 
the  inquisition,  or  it  must  be  set  aside.] 

Unless  they  shew  the  penalties  were  not  incurred,  the 
debt  accrues  to  the  Crown  from  the  fiUng  of  the  informa- 
tion; if  they  had  denied  that  the  penalties  were  incurred, 
the  Attorney-General  might  have  repUed,  that  the  judg- 
ment had  been  signed. 

[Hullock,  B. — To  prove  a  right  under  a  record,  a 
judgment  must  be  shewn,  the  postea  only  proves  a  trial 
to  have  been  had;  but  the  question  here  is,  whether 
this  Was  not,  before  it  was  sued  for,  a  debt  due  to  the 
Crown,  and  like  the  case  of  a  bond  due  at  some  fix- 
ture day,  and  upon  which  the  Crown,  the  debt  being  in 
danger,  may  proceed  by  extent  (6)?  That  view  would  dis- 
pose o{  Ex  parte  Charles  {c\  and  that  class  of  cases,  in 
which  it  has  been  vexata  qucestio,  whether  claims  arising 
ex  delicto,  and  found  by  verdict,  become  debts,  until  as- 
eertained  by  judgment.     I  apprehend,  in  point  of  law,  after 

(o)  1  East,  341-  107;    Contr.  Beestonv.   White,  7 

(6)  SeeWestonExt.  35— 39.  Price,  209;    Longford  v.  Ellis,  1 

(c)  14  East,  197;    5.  C.  16  Ves.  H.  Bl.  29,  n.  Willett  v.  Fringle,  2 

256.    Scott  V.  Ambrose,   3  M.  &  S.  N.  R.  190. 

326;   Exp.  Toucher,  1  Glyn  &  J. 
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Exch.  of  PUas,  a  verdict  has  been  recovered  for  a  debt  due  upon  a  bill  of  e%^ 
v_f  _^      change  or  promissory  note,  you  may  prove  the  amount  of 
Rex  it  under  a  commission  of  bankruptcy,  and  the  same  prin- 

SouLBY.       ciples  would  be  applicable  to  this  proceeding  (a). 

4 

Mannings  in  reply. — In  Tooker  v.  The  Duke  of  Beaw- 
fort{b)y  it  was  helcl,  that  an  inquisition  of  instruction  even 
was  admissible  in  evidence  between  third  persons;  if  there-* 
fore  a  verdict  were  to  be  held  legitimate  evidence  upon 
which  to  found  an  inquisition,  that  which  in  its  original  state 
could  not  be  given  in  evidence  between  the  pardes,  or  even 
when  perfected  to  judgment  against  those  not  privy  to  it, 
might,  by  being  introduced  into  an  inquisition,  be  made 
evidence  against  all  the  world.  Admitting  the  practice  to 
be  as  stated,  yet  so  unsupported  by  law  have  some  of  tht 
most  cautious  of  the  Crown  s  advisers  thought  it,  that  it  is 
not  uiifrequent  aftei^  terdict,  evai  for  duties  abstracted,  to 
adduce  proof  dehors,  of  the  eitistence  of  a  debt.  The  cases 
of  Rex  V.  Aldersey{c)y  and  Butler  v.  Butler  (c)  in  which  the 
former  case  is  cited,  establish  only  that  a  judgment  for  the 
Crovm  refers  back  to  the  commencement  of  the  suit,  so  as 
to  entitle  the  Crown  to  preference  over  the  subject.  In 
fact,  the  judgment  of  Eyre,  B.,  in  the  former  case,  is  so 
worded  as  to  preclude  its  applicability  to  this  question* 
The  Jury  having  found  upon  the  information  the  fisbcts 
which  create  the  Uability,  the  Court  applies  the  law  to  those 
fects,  and  the  debt  is  the  inference  of  the  Coiut;  and  it  is 
not  therefore  true  that  the  debt  was  found  by  the  verdict. 

Cur.  adv.  vuU. 

Walton  now  claimed  a  general  reply,  as  counsel  for  the 
Crown,  which  was  allowed ;  and  contended  that,  as  it  was 


(a)  2  Sir  W.  Bl.  1317;    1  Rose,  (b)  1  Burr.  147. 

192;  iGlyn  &J.  107;    Cowp.  25;  (f)  1  East,  341. 

and  see  Arch.  Bankr.  76. 


HILARY  TERM,  7  5c  8  6£0.  IV.  ggg 

necessary  where  parties  traversed  the  mqukiticm  and  |g^,  ^  p^^ 
claimed  the  goods,  not  only  to  deny  the  right  of  the  Crown,  1827. 
but  also  to  shew  title  in  themselves;  and  inasmuch  as  the 
Crown  had  traversed  the  title  of  the  claimants,  they  could 
not,  until  the  affirmative  of  those  issues  had  been  found 
for  them,  be  let  in  to  question  the  vaUdity  of  the  extent, 
and  object  to  proceedings  in  which  ultimately  they  might 
be  found  to  have  no  interest. 

[HuUock,  B. — What  advantage  could  the  claimants  de- 
rive from  a  judgment  in  their  favour  upon  this  demurrer, 
there  being  issues  upon  the  record  which  deny  their  title? 
Whether  the  debt  be  or  be  not  due  to  the  Crown  is  im- 
material,  unless  the  claimants  are  entitled  to  the  effects ; 
but  issues  are  taken  upon  that  fact,  and  until  those  issuer 
are  found  for  them,  they  can  have  no  ground  to  object  to 
the  proceedings  of  th($  Crown*  Had  the  question  been 
between  Slee  and  the  Crown,  it  would  have  been  differ- 
ent, for  quoad  Slee  the  Crown  would  have  been  estopped 
from  saying  that  he  bad  no  title:  but  with  respect  to  these 
persons  who  claim  under  Slee,  it  is  inuuaterial  wheth^ 
the  debt  to  the  Crown  be  existing  and  valid  or  not,  unless 
they  substantiate  the  assignment  under  which  they  claim: 
that  is  denied  upon  the  record,  and  the  question  r^ed 
upon  this  demurrer  is  not  now  ripe  for  decision.  There 
is  no  doubt,  as  between  subject  and  subject,  that  if  any  one 
of  several  pleas  be  bad,  a  party  has  a  right  to  demur  to  it, 
although  there  may  be  other  pleas  which  may  bar  the  ac- 
tion; but  that  is  not  so  in  this  case,  for  the  Court  is  bound 
to  give  judgment  upon  the  whole  record;  and  upon  this 
record  as  now  constituted  the  claimants  shew  no  admitted 
title  to  the  goods,  without  which  they  Cannot  object  tP  tbe 
debt  of  the  Crown.  It  becomes  therefore  unnecessary  for 
the  Court  in  this  stage  of  the  proceedings  to  pronounce 
any  opinion  upon  a  point  which  they  may  not  eventually 
be  called  upon  to  decide.     The  parties  are  entitled,  if 
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E*eh.  of  Pleat,  ^^Y  ^^  ^^^  ^^9  ^^  ^'^  judgment  of  the  Court  upon  the 

1827.  point  raised  by  the  special  demurrer,  and  the  Courtis  pre- 

Rsx  pared  to  pronounce  that  judgment.] 


SOULBY. 


The  counsel  agreed  to  amend  the  pleadings,  and  no 
judgment  was  delivered  upon  the  point  of  form. 


Monday,  Rbx  V.  BULKELEY. 

An  application  NeYMOUR  moved,  as  he  stated,  on  behalf  of  the  Attor- 
Undaunto^e  '•^y^G^^^^^A  ^^^  Certain  lands  which  had  been  extended 
25;ai0.3»fi.3^  .by  a  writ  of  extent,  might  be  sold  pursuant  to  the  Btatute 

noedn^t  be  ^1  ^        o        ok 

madep^nHioally   2o AJreO,  O^  COO. 
by  tbe  Attor- 
ney-General. 

HuLLocK,  B.  —  The  words  of  the  statute  are,  *'  antke 
application  of  his  Majesty's  Attorney-General;  "  and  I 
hav«  heard  both  4iie  late  Lord  Gifford,  when  Attomey- 
Geneqral,  and  the  present  Master  of  the  Rolls  say,  that 
though  a  motion  of  course,  it  must  be  made  personally  by 
the  Attorney-General. 

...  I    , 

Garrow,  B.  —  I  recollect  the  late  Lord  Chief  Baron 
Richards  saying,  that  the  motion  must  be  made  by  the 
Attpn^y-Geneia^  kw^elf. 

The  officers  of  the  Court  stated  that  such  motions  were 
freq^^e^tly -made  jon. behalf  of  the  Attomey*General^  an^ 
drawn  i|p  in  his  name;  and  Jervis  and  Clarke  said^  they 
hadi  themselyes  made  motions  of  the  same  description  in 
the  name  and  on  the  behalf  of  the  Attomey-G^neraL      < 

Motion  granted* 
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Exeh,  of  Plear, 
183S7. 

Monday^ 
Feb.  12th. 


Newton  and  Another  v,  Verbeke  and  four  Others. 

Assumpsit  against  the  defendants,  directors  of  the 
^gis  Insurance  Company,  for  work  and  labour  done  by  pezwns,  un- 
the  plaintiffs,  in  publishing  the  prospectus  of  that  Company.  Jj^S^j/^^are* 
The  defendants  pleaded  severally  in  abatement :  three  of  named  in  a  plea 

t  •  .        of  abatemeDtf 

them  that  the  promises  were  made  by  them  jointly  with  the  Court  will 
sixteen  other  persons,  named  in  the  plea;  and  the  remain-  fendant  to  for- 
inff  two,  in  the  usual  form,  that  the  same  sixteen  and  three  ?**J?^^^J'" 

^  '  ....  ^  writing  of 

other  persons  were  jointly  liable  with  themselves.     An  or-  the  placet  of  re- 

der  having  been  made  that  the  defendants  should  deliver  didonsof  the 

to  the  plaintiffs  or  their  attorney,  a  particular  in  writing  ^*^J^]^^^* 

of  the  places  of  residence,  and  additions  of  the  persons  c«npB«nce  with 

,        such  order  w|H 

named  in  the  pleas,  upon  an  af&davit  of  one  of  the  plain-  quaih  the  plea, 
tiffs,  that  they  had  no  knowledge  whatever  of  the  parties 
named ;  the  thr^  first  defendants  delivered  in  a  particular, 
and  the  two  last  filed  an  affidavit,  by  which  it  appeared 
that  they  were  unable  to  give  satisfactory  information  with 
respect  to  the  three  persons  named  in  their  plea,  in  addi- 
to  those  included  in  the  plea  of  the  other  defendants. 
Hullockf  B.  held,  that  this  was  not  a  sufficient  compliance 
with  the  order,  and  directed  that  the  plea  of  the  two  lat- 
ter defendants  should  be  quashed. 

Campbell,  on  a  former  day,  obtained  a  rule  nisi  to  re- 
scind that  order,  against  which 

Parke  now  shewed  cause. — Where  several  persons  are 
named  in  a  plea  of  abatement,  of  whom  the  plaintiff  is  to- 
tally ignorant,  the  Court  will  direct  a  particular  to  be 
delivered  by  the  defendant,  of  their  places  of  residence 
and  additions.  Taylor  v.  Harris  (a).  Now,  if  the  Court 
has  power  to  make  such  an  order,  the  authority  to  enforce 


(a)  4  B.  &  A.  93. 


v. 
Verbeks. 
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Ejeck.  of  Piem,  it  foUows  as  a  necessary  consequence;  and  the  learned 
,  ^^j^^'  ^  Baron  having,  in  the  exercise  of  his  discretion,  held  that 
Newton  the  particular  delivered  in  this  case  was  insufficient,  and 
directed  that  the  plea  should  be  quashed,  the  Court  will 
sustain  that  order.  The  practice  of  demanding  a  particu- 
lar of  a  defendant's  set  off,  is  strictly  analogous  to  the  pre* 
sent  application;  in  which  case  the  defendant,  if  he  re- 
flises  to  comply  with  the  order,  is  precluded  from  offerii^ 
evidence  in  support  of  his  plea, 

Campbell^  contra. — The  question  in  this  case  is  not, 
whether  the  order  has  been  complied  with,  but  whether 
the  Court  had  any  power  to  make  such  an  order  originally. 
Now  I  apprehend  that  it  had  not;  first ,  because  the  cas^ 
of  Taylor  v.  Harris^  which  is  the  only  authority  for  an 
order  of  this  description,  is  not  law;  and  secondly^  if  itbe^ 
because  the  present  is  mainly  distinguishable  from  that 
case.  At  common  law,  a  plea  in  abatement  was  sufficient, 
if  it  stated,  that  there  were  other  joint  contractors,  naming 
them,  not  included  in  the  writ,  who  were  then  alive* 
Great  inconvenience  ensued  from  this  practice,  and  coor 
sequently  application  was  made  to  the  Legislature,  (no 
check  having  been  imposed  by  the  Courts,  whose  only 
province  it  is  to  expound  and  not  to  make  the  law),  which 
enacted,  that  for  the  future  every  plea  in  abatement  should 
be  verified  by  affidavit  (a) ;  such  is  the  law  at  present,  and 
by  which,  whatever  may  be  its  defects,  the  Court  is  bound. 
When  one  makes  a  contract  with  several,  it  is  his  duty  to 
sue  all:  and  indeed  until  the  case  of  Rice  v.  SAuie  (6),  it 
was  doubted  whether  the  non-joinder  of  all  the  ieSeodr 
ants  was  not  ground  of  nonsuit  at  the  trial.  The  practice 
of  imposing  such  terms  as  the  present  upon  dje£Bndants 
pleading  in  abatement,  would  have  the  effect  of  altogether 
destroying  that  species  of  defence,  of  which  the  law  aayiB 

(a)  4  Ann.  c.  16,  s.  11.  (6)  5  Bur.  2611. 
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every  man  may  avail  himself;  for  if  it  be  necessary  to  fur-  j^^  ^ 
nish  the  place  of  residence  of  every  person  framed  in  lli^  V^l. 
plea,  any  one  may  by  absconding  prevent  die  possibility 
of  supplying  such  information,  and  thus  throw  the  whole 
debt  upon  the  party  sued.  K  such  information  could  be 
required  by  law,  it  should  appear  upon  the  face  of  the 
plea,  but  the  plea  is  admitted  to  be  good  without  it.  The 
case  of  Taylor  v.  Harris^  therefore,  cannot  be  supported 
upon  principle,  and,  not  having  been  decided  upon  authori- 
ty or  precedent,  b  entitled  to  no  weight.  But  supposing 
that  case  to  be  law,  this  differs  from  it  materially:  that 
was  an  action  for  goods  sold  and  deUvered  to  the  defend- 
ant only;  whereas,  in  the  present  case,  the  plaintiff  must 
have  known  with  whom  he  was  dealing,  the  subject  cause 
of  the  action  being  for  pubUshing  the  prospectus  of  the 
Company,  in  which  the  names  of  all  the  parties  appeared. 
Again,  in  that  case,  the  defendant,  although  he  knew  his 
eo-contractors,  refused  to  furnish  any  information,  and  set 
the  plaintiff  at  defiance;  but  in  this  the  defendants  have 
j^ven  all  the  information  in  their  power,  and  although  it 
may  not  be  satis&ctory,  yet  they  are  not  to  suffer  upon 
that  account.  A  particular  of  a  set  off  is  in  fact  a  particu- 
lar of  a  cross  demand,  which  must  always  be  within  the 
knowledge  of  the  party,  and  is  therefore  not  at  all  analogous 
to  the  present  case,  where  from  circiunstanoes  it  may  be 
impossible  to  furnish  the  information  required. 

Alexander,  C.  B.  —  I  think  the  order  in  this  case  was 
very  properly  made,  and  confess  that  my  mind  is  not  at 
all  affected  by  the  argument,  as  to  the  assumption  of 
power  by  the  Court  in  this  pcu*ticular  instance ;  for  it  ap- 
pears to  me  that  many  analogous  cases  might  be  found: 
and  in  fact  unless  the  Court  could  exercise  such  an  autho- 
rity, it  would  be  impossible  that  the  ends  of  justice  could 
be  attained.  I  don  t  feel  that  I  am  so  thoroughly  conver- 
sant with  this  subject  as  my  brothers;  but  it  appears  to 
me  that  the  case  cited  proceeded  upon  sound  princij^s. 
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Bxeh,  of  Pleat,  and  is  applicable  to  all  the  circumstiEmces  of  this  case ;  and 

,             .  if  so,  it  follows  as  a  necessary  consequence,  that  the  pre^ 

Newton  sent  rule  must  be  discharged. 


V. 

Verbekb. 


Garrow,  B. — It  would  be  almost  impertinent  to  say, 
that  it  is  not  within  the  province  of  one  sitting  as  a  Judge 
to  make  law,  but  merely  to  expoimd  the  general  rules  of 
law,  as  applicable  to  each  particular  case,  had  it  not  been 
urged  that  the  order  in  question  originated  in  an  assump- 
tion of  power  by  the  Court.  At  common  law,  a  plea  in 
abatement  was  good  without  stating  more  than  that  diere 
were  joint-contractors,  not  included  in  the  writ,  who  were 
then  alive;  this  practice  was  foimd  inconvenient,  and  in 
consequence  it  was  enacted,  that  every  such  plea  should  be 
verified  by  affidavit;  and  then  it  is  said,  that  the  Court  Has 
no  authority,  the  act  of  Parliament  having  stopped  there, 
to  go  a  step  further,  and  require  that  the  places  of  reri- 
dence  and  additions  should  be  ftimished  by  the  defendan^. 
I  have  always  understood  it  to  be  necessarily  essential^  as 
long  as  Courts  of  justice  remain  open,  that  the  Courts 
should  have  the  means,  as  incident  to  their  authority,  of 
regidating  their  proceedings,  not  in  violation  of  the  laii', 
but  for  the  purpose  of  attaining  the  substantial  ends  of 
justice.  I  think  the  case  of  Taylor  v.  Harris  proceedeii 
upon  that  principle,  and  fully  sustains  the  view  I  take  upon 
thi^  subject  in  confirming  the  order.  I  am  not  prepared 
to  assent  to  the  proposition,  that  that  case  is  not  law, 
especially  where  I  find  that  the  decision  has  never  been 
impeached  or  its  authority  questioned.  In  the  instance 
referred  to,  viz.  the  particulars  of  a  set  ofi^,  there  is  no  act 
of  Parliament  which  arms  the  Court  with  an  authority  to 
demand  the  particulars,  and  for  a  non-compliance  widi 
such  order,  to  preclude  the  party  from  giving  evidence  to 
support  his  plea;  but  that  power,  as  well  as  that  which 
has  been  exercised  in  the  present  case,  arises  fix>m  the 
necessity  of  the  case.  But  does  such  a  necessity  arise  in 
this  case?  Assuredly  it  does.    The  plaintiffs  having  trans- 
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acted  business  upon  the  security  of  the  defendants,  natur-    Exeh.  of  Pleas, 
ally  look  to  them  for  payment,  and,  when  seeking  their      v_5— ' 
legal  remedy,  are  met  by  this  plea,  that  nineteen  other       newton 
persons  are  jointly  Uable.     This  plea  may  be  true  or  false,      verbekb. 
but  the  creditor  knows  nothing  of  these  parties,  and  it  is 
reasonable  that  the  defendants  should  furnish  him  with 
the  means  of  ascertaining  that  fact.  And  it  appears  to  me, 
that,  to  say  the  Court  has  no  authority  to  enforce  a  compli- 
ance with  this  order,  would  be  to  afford  an  opportunity  to 
all  who  would  resort  to  such  means,  by  a  plea  of  this  de- 
scription to  defraud  their  creditors. 

HuLLocK,  B. — I  have  heard  no  reason  to  induce  me  to 
alter  the  opinion  I  have  already  formed  upon  considera- 
tion.    I  think  the  present  does  differ  in  its  circumstances 
from  the  case  adverted  to ;  but  the  question  is,  does  not 
that  case  in  principle  warrant  the  interposition  of  the  Court? 
The  object  of  a  plea  in  abatement  is  to  give  a  better  writ. 
Now  does  this  plea  give  a  better  writ  ?   The  defendants  must 
either  take  issue  upon  the  plea  or  discontinue  their  action, 
and  before  they  can  do  either,  they  should  have  an  op-  . 
portunity  to  make  inquiries  respecting  the  parties;  and  im- 
less  the  information  required  be  given,  the  plaintiffs  may 
be  hung  up  in  infinitum;  for  it  would  be  impossible  for 
them  to  determine  what  coursq  to  adopt.     If  they  should 
elect  to  discontinue  the  present  and  commence  another  ac- 
tion,  how  could  they  prove  that  the  persons  named  were 
joint-contractors?  If  on  the  other  hand  they  should  join 
issue  and  go  to  trial,  being  in  ignorance  of  the  merits  of 
the  case,  they  will  be  entirely  at  the  mercy  of  the  defend- 
ants.    I  think  the  Court,  in  the  exercise  of  its  discretion, 
could  not  leave  them  to  adopt  either  of  these  alternatives 
without  violating  the  principles  of  law,  and  doing  an  act  of 
injustice  to  the  parties;  and  that  therefore  the  order  call- 
ing upon  the  plaintiffs  to  furnish  the  particulars  was  pro- 
per ;  and  if  so,  that  order  not  having  been  complied  with,  that 
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Exeh,  rffUoi,  the  opder,  consequent  upon  such  non-comj^ance,  to  quash 

,     ^     ,  the  plea  must  be  sustained. 

Newton 

,,    ^'  Rule  discharged,  without  costs* 


IN  THE  EXCHEQUER  CHAMBER. 

BEFORE  THE  LORD  CHIEF  BARON. 

1826, 
Jime,  %thy  7th.  ""^^ 

1827, 
Jan.  24M.  WiLLIS  €?.  StONE. 

Wood  used  for  uILL  by  the  Ticar  of  JVateringburtfy  in  the  county  of 
^>-p«ae8  upon  jfipn/^  against  an  occupier  of  lands,  for  an  account  and 
hurdles,  for  satisfiiction  of  all  small  tithes  and  Easter  ofierings,  and  of 
for  repairing    '  the  tithes  of  wood  and  underwood. 

toSl'n^^^aTe'^  The  defendant,  by  his  answer,  admitted  the  plaintiff  to 
farm;  and  for     \^  TicaT,  and  as  such  entitled  to  all  small  tidies  and  to 

ftiel  in  the  hus- 
bandry house,     Easter  offerings:  and  that  he  was  entitled  to  the  tithe  of 

from  tith«»*by  wood  and  underwood,  arising  or  felled  within  the  piurishi 
u  w,^1^y  be  ^  *^®  titheable  places  thereof,  though  tithe  of  wood  was 
so  by  custom,     a  great,  and  not  a  small  tithe.     The  defendant  admitted 

his  occupation  since  Michaelmas,  1819,  of  a  fieum  and 
lands  within  the  parish,  with  a  farm-house  upon  the  farm, 
which,  during  his  occupation,  had  been,  and  thai  was, 
used  tor  the  maintenance  of  husbandry.  The  answer  then 
stated^  that  down  to  MicJtaelmae,  18^4,  the  defendant  had 
paid  and  satisfied  to  the  plaintiff,  every  thing  which  was 
due  and  owing  to  him,  including  even  tithe  of  wood,  the 
plaintiff  sometimes  during  the  period  aforesaid  taking  his 
tithe  in  kind,  and  at  other  times  taking  a  composition  in  lieu 
of  tithes;  and  the  plaintiff,  prior  to  filing  his  bill,  never  com- 
plained to  the  defendant,  or  alleged  or  pretended,  that  he 
had  any  unsatisfied  claim  or  demand  whatsoever,  against 
the  defendant  for  the  tithe  of  wood,  or  any  other  titheable 
natter  or  diii^  cut,  had  or  taken  by  the  defendant  prior 
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to  Miekaelmagy  1824.  That  since  Michaelmas,  18S49  that  ExcK  ch.  in  Eq, 
ia  to  say,  in  the  latter  end  of  the  year  1824,  ai^d  in  the  ,  1827.  ^ 
early  part  of  the  year  1825,  the  defendant  had  cut  down  Willis 
dbottt  one  acre,  one  rood,  and  three  poles  of  underwood,  on  ^ 
die  wood-lands  occupied  by  him;  and  that  the  whole  of 
the  wood  so  cut  since  Micha^lnuzsy  1824,  was  not  worth 
more,  at  the  utmost,  than  40/.;  and  that  if  the  plaintiff 
had  been  entitled  to  tithe  of  all  that  was  so  cut,  the  value 
of  such  tithe  would  not  have  exceeded  4/.  But  the  de- 
fendant said,  that  no  part  of  the  wood  cut  since  Michaelmas y 
1824,  was  sold,  or  cut  for  tiie  purpose  of  being  sold,  but  the 
whole  thereof  was  cut  down  for  tiie  purpose  of  being  used, 
and  had  been  used  upon  the  said  farm,  as  and  for  the  pur- 
poses thereinafter  stated,  (that  is  to  say),  port  thereof,  to 
the  amount  in  value  of  about  26/.  was  converted  into  and 
used  for  hop-poles,  upon  the  said  fann;  other  part  thereof, 
to  the  amount  in  value  of  about  4/.,  was  converted  into 
and  used  for  hurdles  upon  the  said  farm,  for  hurdling 
riieep;  other  part  thereof,  to  the  amount  in  value  of  about 
2IL  lOtf.  was  used  for  mending  hedges  upon  the  said  farm ; 
and  other  part  thereof,  to  the  amoimt  in  value  of  about 
fU.  109.  was  used  for  making  land-drains  upon  the  said 
&nn;  and  other  part  thereof,  to  the  amount  in  value  of 
22L  10^.  was  used  for  fuel  in  the  aforesaid  farm-house,  for 
Ae  maintenance  of  husbandry;  and  the  remainder  of  the 
slid  wood,  to  the  amount  in  value  of  about  2/.  10«,  was 
made  up  into  faggots,  and  was  still  so  remaining  in  faggots 
lipon  the  said  farm,  for  the  purpose  of  being  used  for  fuel 
in  the  farm-house,  for  the  maintenance  of  husbandry;  and 
dl  the  wood  so  cut  since  Michaelmas,  1 824,  was  really  want- 
ed for  the  purposes  aforesaid,  and  was  not,  nor  was  any  of  it, 
cut  for  the  purpose  of  being  sold  or  taken  off  the  said  farm ; 
and  tJbe  defendant,  afler  Michaelmas,  1824,  actually  pur- 
chased a  large  quantity  of  hop-poles  for  the  said  farm,  be- 
canse  he  had  not  hop-poles  enough  for  the  cultivation  of  his 
hops  upon  the  said  farm.     And  the  defendant  submitted, 
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Exdi.Ch,mEq,  that.  Under  the  circumstances  aforesaid,  the  plaintiff  was 
^  ^^f     '     '^^^  entitled  to  any  tithe  of  the  wood  cut  as  aforesaid, 
WiLLM       since  MichaelmaSy  1824. 

Stonb.  "^^  ^^  ^*^  subsequently  amended,    with  a  view  of 

raisings  pointedly,  the  question,  whether  the  defendant  re- 
lied on  the  exemption  for  wood  on  the  general  law  of  the 
land,  or  on  any  particular  custom;  and  the  defendant  put 
in  a  further  answer,  by  which  he  said  he  did  not  dispute, 
and  never  had  disputed,  that  the  lands  occupied  by  him 
were,  by  the  general  law  of  the  land,  liable  to  tithe  of 
wood,  and  that  such  tithe  belonged  to  the  vicar  for  the 
time  being  of  the  said  parish ;   and  consequently  that  the 
plaintiff,  as  vicar  of  the  said  parish,  was  entitled  to  such 
tithe  in  all  cases,  when   the   wood  was  not  by  the  ge- 
neral law  of  the  land  exonerated  from,  or  not  liable  to  the. 
payment  of  tithe ;  and  the  defendant  did  not  claim  any  ex- 
emption or  exoneration  from  tithe  wood,  upon  the  ground 
of  any  special  or  particular  custom  in  the  said  parish  of 
Waieringburyy  or  the  neighbourhood  thereof.     He  ad- 
mitted, that  he  never  accoimted  to  the  plaintiff,  or  made 
him  any  satisfaction  for  or  in  respect  of  the  tithe  of  any  of 
the  wood  or  underwood  which  he  had  cut  down  and  felled 
since  MichaelnuM,  1824,  because  the  same  was  cut  down 
and  applied  for  the  purposes  in  the  former  answer  of  the 
defendant  particularly  stated    and  explained;  by  reason 
whereof  all  the  wood  and  imderwood  so  cut  down  since; 
Michaelmas y  1824,  was,  as  the  defendant  was  advised,  and 
submitted,  by  the  general  law  of  the  land,  exonerated  or 
exempt  from  the  payment  of  tithes.     That  he  claimed  ex- 
emption from  tithes  in  respect  of  all  wood  and  underwood 
which  he  had  felled  and  cut  down  since  MichaebnaSy  18S4; 
but  that  he  claimed  such  exemption,  not  by  reason,  or. 
upon  the  ground  of  any  special  custom  in  the  parish,  but. 
by  reason,  and  upon  the  ground,  that  all  the  wood  and 
underwood  which  he  had  cut  or   felled    since  MichaeU, 
masy  \9St4fy  was  cut  and  appUed  in  such  manner  and  for. 
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nich  purposes  as  in  the  fonner  answer  of  the  defendant  Exeh.  OuinEq. 
itated  and  explained:  and  he  was  advised,  that  the  said      ,  ^_'  ^ 
rood  and  underwood,  by  reason  of  its  being  so  cut  and        Willis 
ipplied,  was  by  the  general  law  of  the  land  exempt  or  ex-        stqne^ 
merated  from  the  payment  of  tithes. 

The  cause  now  came  on  to  be  heard  on  bill  and  answer, 
no  eridence  being  entered  into  on  either  side. 

Marfin,  H.  and  Thomson,  R.,(or  the  plaintiff. — The  sub- 
ect  in  dispute,  though  trifling,  will  establish  a  principle  of 
x>iisiderable  importance.  The  question  is,  whether  wood 
ised  for  the  purposes  mentioned  in  the  answer  is,  by  the 
general  law  of  the  land,  exempt  from  tithes.  The  de- 
fendant not  setting  up  any  special  custom  must  rest  on  the 
^neral  law.  There  certainly  are  some  dicta  to  be  found 
n  the  old  cases,  to  the  effect,  that  wood  cut  and  used  for 
iiel  in  the  farm-house  is  exempt  from  tithes.  The  mo- 
lem  cases  on  the  subject  are  few  in  number.  Lord  Hard-^ 
meke  seems  to  have  considered  the  exemption  to  re^t  on 
mstom,  and  not  on  the  common  law.     Generally  speak- 

m 

ng,  the  right  to  tithes  arises  immediately  on  the  severance. 
Old  the  subsequent  application  is  of  no  importance.  In 
ffalion  V.  Tri/on{a),  Lord  Hardwicke  states  clearly,  that 
lie  exemption  from  tithe  of  wood  cut  and  biimed  in  the 
lOUse  of  the  parishioner,  within  the  parish,  does  not  de^ 
lend  on  common  right,  but  custom.  No  case  is  to  be 
bund  from  Walton  \.  Tryon  dovrn  to  MantellY.  Paine  (b)^ 
ind  there  the  accoimt  was  certainly  refused ;  but  it  is  evi- 
lent,  from  Wood's  Collection  of  Decrees,  that  the  case  pro- 
seeded  on  the  groimd  of  a  custom;  and  Lord  Hardwicke^ s 
ypinion  was  therefore  adopted  in  that  case.  The  old  cases 
ipon  the  subject  are  certainly  confused,  and  not  easily  to 
Be  reconciled.     According  to  Austyn  v.  Lucas  (e),  it  would 

(a)  Ambl.  130;    3  Burn,  E.  L.  {h)  3  Eagle  &  Yoange,1380. 

181;  1  Dick.  244;  S-CfromaMS-  (c)  Cro.  Eliz.  609;    Moo.  909; 

\  Eagle  &  Younge,  123.  1  E.  &  Younge,  142. 
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Exek.  ck.  m  Eq.  appear,  that  for  fuel  spent  in  a  parishioner's  house  no  tithe 
,  ^^^^'  is  payable.  In  the  next  case,  however,  Nin-tan  v.  Fer-r 
Willis  mar{a\  it  was  laid  down  by  the  Judges,  that  fire-wood 
consumed  in  the  parishioner's  house  was  not  discharged 
firom  tithes  dejure,  per  legem  terra,  but  by  special  custom 
in  respect  of  some  consideration  to  the  parson  in  another 
shape;  though  it  was  certainly  said  in  that  ca^e,  according 
to  one  report  of  it,  that  there  were  many  precedents  of 
prohibitions  in  such  cases,  vrithout  customs  allured.  In 
BurreU  v.  Greenacres(fi)f  the  same  exemption  was  allow- 
ed, but  expressly  on  the  ground  of  custom.  In  Smith  v. 
Williafns{c),  the  exemption  was  not  allowed.  Wood  is 
clearly  titheable  when  severed,  and  tiie  subsequent  use  (o 
whidi  it  is  applied  cannot  exempt  it  firom  titiies.  In  Page  v, 
WUsim{d)f  the  Master  of  the  Rolls  expressly  says  '*  Nor 
does  the  mode  in  which  die  wood  is  used  make  it,  by  tine 
general  law,  less  subject  to  tithes;"  and  he  refers  to  WalUm 
v.  TVyofi  as  establishing  that  position.  The  only  late  deci- 
rion  upon  the  subject  is  Lagden  v.  Flack  (e\  and  there  it 
wes  held,  that  wood  consumed  fi)r  fiiel  by  the  fiurmer  in  hk 
house  of  husbandry  was  not  exempt  firom  tithe,  unless  by 
special  custom.  Lord  StoweU  there  said,  ^*  the  prindpie 
might  apply  to  a  variety  of  other  articles  Consumed  in  tibe 
house.  If  it  were  a  custom,  it  was  one  tli  be  construed 
gtrieUisinu  juris,  being  against  common  right,  by  whidh 
titiie  was  due,  and  therefore  required  to  be  established  on 
the  fiiQest  evidence."  On  principle,  the  exemption  ou^t  to 
be  disallowed,  for  how  is  die  parson  to  ascertain  the  use 
to  which  the  wood  is  subsequentiy  applied.  Suppose  tlis 
parishioner  to  cut  down  wood  for  fiiel,  and  tiuit,  too  much 


(a)  Cro.  Car.  113 ;  5.  C.  by  the  (c)  3  Ea^e  &  Y.  1234. 

mine  of  Norton  t.  Harmer,  Hetl.  (d)  2  Jac.  &  W.  513;    3  Eagle 

88, 110, 117;    Litt.  Rep.  5, 152  ;  &  Yoimge,  10fi9. 

1  E.  &  Younge,  363.  (c)  2  Hagg.  303;    i  EagleSc  Y. 

(6)  1  Wood,  404 ;  1  E.&Y.  646.  973. 
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h^g  cut  down,  it  ia  not  all  applied  to  that  purpose,  at  Exeh,ciumEq. 
^rfiat  time  is  the  tithe  to  be  payable?  .  j 

Willis 

Jervis  Mid  Lovaty  for  the  defendant. — The  lands  occti-        stone. 
Jjied  by  the  defendant  are  on  the  borders  of  the  weald  of 
K^nt,  which  will  account  for  the  passage  in  the  answer  re- 
hed  en  by  the  plaintiff,  that  the  defendant  does  not  rest 
his  exemption  on  any  special  custom,  but  on  the  gene- 
ral law.     The  cases  cited  on  the  other  side  apply  only  to 
wood  cotismned  in  the  house  for  fuel,  but  the  arguments 
<m  the  ground  of  inconyenienc^  ^PP^y  ^^^  merely  to  wood 
used  for  fuel,  but  for  othei^  purposes,  and  therefoi^  prove 
too  imich.    What  was  said  by  Lord  Hardwicke  in  Wal- 
iem  T.  Trtfon  is  little  to  the  purpose,  applying  only  to  ihe 
gtaeral  liability  of  wood  to  the  payment  of  tithes.    It 
cannot  be  disputed  that  hop-poles  are  not  exempt.     It 
was  certainly  held  to  the  contrary  in  Gee  v.  Pearch{a\ 
bat  has  since  been  decided  the  other  way.     It  has  been 
dso  held,  that  osiers  cut  to  make  hurdles  for  sheep,  and, 
generally,  that  wood  used  for  fanning  purposes,  are  e:xempt 
ttoOL  tithes  (ft).     Norton  v«  Fermor  goes  too  far,  and  is 
ORrep-niled  by  the  subsequent  cases  cited  in  Toller,    in 
which  it  is  stated  that  hop-poles  are  exempt  on  general 
principles.     In  that  case  a  custom  was  alleged,  but  the 
Jury  found  that  there  was  ho  such  custom;  that  case  was 
tlierefore  decided  expressly  on  the  ground,  that  where  a 
party  alleges  a  custom,  and  does  not  rely  on  the  geiieral 
law  of  the  land,  he  is  bound  by  his  pleading;  and  if  he 
finl  is  making  out  a  custom,  cannot  revert  to  the  general 
law.     Fencing  stuff  used  for  hedges  has  repeatedly  been 
decided  to  be  exempt  from  tithes,  per  legem  tcrrce.     The 
argument  on  the  ground  of  inconvenience  proves  too  much ; 
iteannotbe  told  whether  wood  used  for  hop-poles  will  be  so 

(a)  lWood,3JB6;  Dodd'sMSS.      200;    Raym.gr;    lE.&Younge, 
ISS;  1  Raym.  87;  1  £.  &  Younge,      658. 
633;  1  Wood, 436;  Dodd'sMSS.  (6)  Totl.  112. 
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Snk.aLmBq.  used  Until  actually  applied  to  that  purpose;  and  yet  hop- 
V  .      poles  have  repeatedly  been  held  exempt  from  tidies. — 

Willis  How  does  the  present  case  differ  from  that  of  fuel  used  in 
STom.  the  farm-house  for  husbandry  purposes?  Tidie  is  due 
for  a  calf,  but  if  the  animal  be  reared  for  the  pail,  tithe  is 
not  due.  So  tithe  is  not  payable  for  a  foal,  if  reared  for 
a  husbandry  horse.  The  argument  on  the  other  side  would 
go  the  lengthy  that  tithe  is  due  for  all  animals  the  moment 
they  are  dropped.  Agistment  is  not  due  in  respect  of  pro- 
fitable cattle,  but  it  is  incumbent  on  the  parson  to  watch 
which  are  profitable,  and  which  are  not.  Tithe  is  due 
for  grass  the  moment  it  is  cut;  but  if  grass  be  cut  and  car- 
ried away  for  the  sustenance  of  husbandry  horses,  where 
there  is  no  other  food,  tithe  is  not  payable.  In  a  great 
many  cases,  the  inconvenience  as  to  the  subsequent  appli- 
cation would  be  as  great  as  in  the  present  instance. 

The  following  cases  were  also  cited  on  the  part  of  the  de- 
fendant, viz.  The  Parson  oiRamsaffs  case  (a),  ScolesY.  Lam- 
ther{b),  Anon,(c)j  Ecut  y.  Harding  (d),  Crouchery.  CM- 
Uns  {e)y  Anon*  (/),  l\imar  v.  Weedon{g),  Burslem  v.  Spen- 
cer (h),  WUherington  v.  Harris  {i)y  Goodally.  PerUns(t)t 
Roffe  V.  Harding{l).  And  Degge,  319,  and  RoUe's  Abr. 
645,  were  referred  to. 

Martin^  in  reply. — In  questions  relating  to  matters  of 
right,  the  quantum  of  the  demand  is  immaterial.  This  case 
does  not  rest  on  custom,  for  the  defendant  expressly  repu- 
diates any  custom  and  reUes  on  the  general  law.  The  princi- 
ple of  die  case  in  Croke,  that  diere  must  be  some  benefit 
to  the  parson,  was  acted  upon  by  Lord  Hardwickcy  neariy  a 


(a)  Gold.  161;  1  E.  &  Y.  153.  (J)  Ventr.  75. 

(6)  1  Ld.  Raym.  129;  1  Eagle  &  {g)\  Wood,  150;  1  E.  &  Y.  507^ 

Y.621.  (A)  2Wood,380;2E.&Y.65. 
(c)  1  Freem.334;  1  E.&  Y.625.  (t)  1  Wood,  445;   1  E.&Y.664. 
l^  Cro.  Elii.  499.  (A)  1  Wood,  338;  1  E.&Y. GOG- 
CO  lSa.136;  2Reb.319;l£.  (/)  8 Vm. Ab.591,pL31;  iLd. 

&  Younge,  469.  Raym.  125;  1  E.kY.  705. 
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century  afterwards.  Lord  Hardwicke  and  Chief  Baron  £«*.  CLktEq. 
Parker  could  not  be  so  ignorant,  as,  from  a  misunderstand-  I^IT*  ^ 
ing  of  that  report,  to  consider  that  hop-poles,  and  wood  Willis 
used  for  fencing  and  other  purposes,  were  exempt  from  stohb. 
tithes  by  the  common  law.  In  ManteU  and  Paine,  it  ap- 
pears thRt  Mantell  admitted  such  a  custom;  and  the  coun- 
sel in  that  case  must  have  understood  the  exemption  to 
depend  on  custom;  and  the  Court  itself  must  have  so  un- 
derstood in  making  the  decree  on  a  case  so  presented* 
When  the  cases  come  to  be  examined,  most  of  them 
will  be  found  to  rest  on  custom.  With  respect  to  wood 
used  for  mending  hedges,  there  certainly  are  dicta  to  be 
found,  that  wood  so  used  is  exempt;  but  these  are  at  vari- 
ance with  the  cases  cited  vrith  respect  to  wood  spent  on 
die  farm;  and  in  all  the  cases,  notwithstanding  thec/tc/a, 
accounts  have  been  decreed.  There  is  no  weight  in  the 
observation  with  respect  to  agistment,  calves,  and  other 
articles;  they  are  mixt  tithes,  and  could  not  be  set  out,  nor 
could  any  action  be  maintained  on  the  statute  for  not  set- 
ftig  diem  out.  If  the  exemption  in  this  case  be  allowed, 
then  die  same  exemption  will  prevail  for  wood  used  for 
ladders,  and  such  like  agricultural  purposes.  In  all  the 
books,  from  Lindewood  down  to  the  present  time,  under- 
wood has  always  been  held  titheable ;  and  in  almost  all 
the  cases  where  it  has  been  considered  exempt,  the  ex- 
emption has  proceeded  on  the  ground  of  custom. 

The  case  stood  over  for  judgment. 

Alexander,  Lord  Chief  Baron. — The  bill  in  this  case  June  2AiK 
seeks  an  account  of  the  tithe  of  wood,  from  the  latter  end  of 
the  year  1824.  The  answer  admits  that  the  plaintifi  is 
entitled  to  the  tithes  of  hops,  lambs,  and  wool,  and  to  aU 
Easter  offerings;  and  admits  the  occupation  by  the  de- 
fendant of  the  lands  in  question;  but  for  the  tithes  of  which, 
bcluding  the  tithe  of  wood,  the  defendant  has  paid  every 
thing  down  to  Michaelmas ,  I824f.  The  defendant  dien 
sets  up  exemptions  from  tithe,  of  wood  used  for  hop-poles 
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Exch,  Ch.  m£q,  upon  the  form ;  for  hurdles  for  hurdling  sheep;  for  repair- 
ing hedges;  for  land-draining;  and  for  fud.  The  exemp- 
tions are  not  claimed  by  reason  of  any  special  custom* 
The  question  therefore  is,  whether,  by  the  general  law  of 
the  land^  tithes  shall  be  paid  for  wood  employed  in  house- 
hold and  farm  purposes,  the  incumbent  bedng  entitled  to 
the  small  tithes  of  the  parish,  {mrticvdiMrly  to  hops,  «o^ 
lamb,  and  Easter  offerings,  and  the  wood  haying  been 
used  as  hop-poles,  hurdles  for  sheep,  hedgii^,  land-dntin^ 
ing,  and  for  fuel.  Ekist  v.  Harding^  which  occurred  iti 
1571  (a),  the  principal  case  upon  the  subject,  was  upon  the 
forfeiture  of  a  copyhold,  by  the  tenant's  cutting  down  timr- 
ber  for  repairs  of  the  house.  There  Mr.  J^stioe  Gmnif 
says,  "  it  has  been  adjudged  in  tbis  Court,  where  mae  eat 
down  wood  to  make  hedges,  and  used  the  greater  part  lit 
hedging,  yet  that  for  the  rest,  though  wt  down  to  no  puiv> 
pose,  no  tithes  should  be  paid.  In  Austyn  v.  Luoa$  (fi.  R*. 
1598)  (A),  it  was  held  by  all  the  Judges,  that  for  broom  aad 
furze  put  down  for  fuel  expended  in  a  parishioner's  house, 
within  the  parish,  no  tithe  was  due  or  payable.  In  the  Parson 
o{  Ramsay's  case,  (1601)  (c),  it  was  agreed,  that,  if  araancot 
trees  for  house-bote,  hedge-bote,  plough-bote,  oart-bote  and 
fire-bote,  titiies  ^all  not  be  paid.  In  Rooketw.  GamersiaH 
(1632)  (d),  it  was  held  that  wood  for  burning  was  titheaUe; 
diough  there  the  custom  was  held  to  be  good,  that  fiurs% 
burned  in  the  house  of  husbandry,  should  pay  no  tithe.  la 
Norton  v.  Fermor,  (1633)  (^),  it  was  contended  that  a  man 
ought  not,  per  legem  terra,  to  pay  tithes  for  wood  spent  in 
his  house,  nor  for  fencing  stuff  for  hedges.  But  the  CSian- 
cellor  determined  otherwise;  and  the  plaintiff  having  al- 
leged a  custom  which  was  found  by  the  Jury  against  faJm,  he 
therefore  adjudged  for  the  defendant,  and  aconfiultatiimwsa 
awarded.  In  Croucher  v.  Collins,  (1668)(/),  in  prohibitkn, 

(«)  Cro.  Eliz.  498.  (d)  1  E.  &  Y.  375;  U\L  367. 

(6)  IE.  &Y.  142;  Cro.   Eliz.          (c)  Cro.Car.113;  1  E.&Y.363. 

609;  Mod.  909.  (/)  1  Saund.  14^1;   1  E.  &Y. 

(r)  1  £.  &  Y.  153.  469. 
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a  prescription  was  laid  by  the  plaintiff,  that  if  a  person  cut  MmH,  ch,  m  Eq. 
his  underwood,  and  use  the  same  for  fencing  the  com,  where-     v_3_j 
of  the  rector  hath  the  tithes,  the  underwood  is  discharged        Willis 
from  the  payment  of  tithes  to  the  rector;  the  prescription       stohb. 
was  adjudged  bad,  and  that  the  plaintiff  could  not  give  his 
wood  to  any  other  person  to  inclose  com,  vrithout  paying 
tithes:  a  consultation  was  awarded.     The  course  of  the 
argument  rather  leads  to  an  opinion,  that  if  it  had  been 
used  in  fencing  his  own  land,  of  which  the  rector  had  the 
tithes,  he  should  not  also  have  the  tithes  of  the  underwood. 
At  least  the  case  does  not  decide  the  point;  and,  as  re- 
ported, it  turns  expressly  upon  the  occupier  giving  the 
wood  to  another  person  within  the  parish.      Tilden  v.  Wial- 
ier,  (1670)  (a),  in  prohibition,  the  plaintiff  suggested  that 
the  suit  was  for  tithes  of  wood  cut  for  fuel,  burned  in  his 
house»  in  the  parish;  the  Court  said  this  would  not  serve, 
unless  it  was  expressed  in  terms  for  the  maintenance 
of  husbandry,  by  reason  that  the  parson  had  uberiores  de- 
eimas.     In  Tumor  v.  Weedon,  (1675)  (i),  the  decree  order- 
ed, that  the  defendant  should  pay  tithes  in  kind  to  the 
plaintiff,  viz,  for  coppice-wood,  and  for  hedge-rows,  and 
loppings  of  trees,  when  sold  and  not  spent  in  the  house. 
This  seems  to  be  a  decree  according  to  the  common  law; 
however,  it  is  not  quite  certain,  for  the  depositions  are 
not  stated,  and  the  statement  of  the  pleadings  is  somewhat 
equivocal  as  to  the  custom  mentioned  in  the  plea  and  an- 
swer, extending  to  the  subject  of  wood.     Goodall  v*  Per- 
UnSf  (1695)  (c).     The  question  was  as  to  underwood  and 
hedge-rows,  made  into  faggots.    The  Court,  in  regard 
it  api>eared  that  the  defendant  had  not  any  house  of  hus- 
bandry within  the  parish,  and  that  some  of  the  underwood 
and  hedge-rows,  made  into  faggots,  were  carried  to  die  de- 
fendant's house,  being  out  of  the  parish,  and  there  burnt, 
declared  that  tithes  were  due  to  the  plaintiff  for  the  same. 


(a)  1  Ventr.75;  1  E.&Y.481.  (c)  1  Wood,  338;    1  E.  &  Y. 

(6)  1  E.  &  Y.  507 ;  1  Wood,  150.      60C. 
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Etch.  ch.  in  £q.  Scoles  V.  Lowtlier,  (1696)  (a),  is  a  clear  authority,  that  milk 
V     ^      ,     is  not  titheable,  if  consumed  in  the  house  within  the  parish; 
WU.US        and  that  wood  for  burning,  if  burnt  in  a  house  situate  in 
Stone.        ^^^  parish,  is  not  dtheable,  otherwise,  if  carried  elsewhere. 
In  an  Anonymous  case,  (1698)  (6),  it  is  said  to  have  been 
resolved  by  the  Court,  first,  that  where  the  parson  had 
tithe-hops,  no  tithes  should  be  paid  for  the  poles  used  in 
the  hop-ground ;    secondly,  that  for  fuel  used  to  dry  the 
hops,  tithes  should  be  rendered,  because  the  tithes  had 
been  rendered  before  the  hops  were  dried,  and  therefore 
the  parson  had  no  benefit ;  thirdly ,  that  where  wood  was 
employed  to  hedge  and  fence  corn,  of  which  the  parson 
had  the  tithes,  no  tithes  should  be  paid  of  the  wood; 
fourthly y  they  would  not  determine  whether  tithes  should 
be  rendered  for  wood  burned  in  the  house,  without  cus- 
tom or  usiage  in  the  cause,  there  being  opinions  both 
ways.     In  Gee  v.  Pearch,  (1698)(c),  a  clear  opinion  is 
stated  in  Woody  that  no  tithe  ought  to  be  paid  for  hop- 
poles  used  in  poling  hops.     In  DowdesweU  v.  Marker^ 
(1700)  (J),  the  Court  said,  generally  speaking,  tithes  fi>r 
wood  burnt  shitU  be  paid;    but  if  there  be  a  custom 
in  the  parish  to  the  contrary,  it  is  good;    and  so  the 
books  shall  be  intended.     Burrelly,  Greenacres,  (1702)  (tf), 
turned  entirely  upon   the   custom.     In  Witherington  t* 
Harris y  (1704)  (/),  the  defendant  had  cut  and  sold  two  loads 
of  firewood,  and  was  ordered  to  account.     It  appears  that 
the  wood  was  not  consumed  in  the  house,  and  is  no  authori* 
ty  either  way.     Roffe  v.  Hardingy  (1713)  {g)y  this  case  pro- 
bably proceeded  upon  custom;  there  was  some  evidence 
of  Icf.  a  year  in  heu  of  furze,  called  a  smoke-penny.     The 

(a)   1  £.  &   Y.  621;   1  Lord  (e)  1  Wood,  405;  l£.&Youiigey 

Raym.129.  646. 

(6)  1  Freem. 334;  1  E.&Younge,  {J )  2  Gwill.  583;   Wood,  415; 

625.  1  E.  &  Y.  664. 

(c)  1E.&Y.632;  1  Wood,  386;  (g)  8  Vin.  591,  pi.  31 ;    1  E.  & 

2  Gw.  563;  1  Rayn.  87.  Y.  705. 

(rf)  1  E,  &  Y.  637;  Dodd's  MSS. 
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note  of  this  case  does  not  sufficiently  explain  on  what  the  Exch.  Ch,  m  jb^. 
decree  went.  Bate  v.  Sprakling,  (1717)  (a),  This  seems  .  *^'  . 
to  be  a  decision  in  favour  of  the  exemption  at  common  Willie 
law  claimed  for  hop-poles,  since  no  custom  is  mentioned;  stonb. 
but  it  seems  difficult  to  discover  what  distinction  was  made 
between  them,  and  the  rest  of  the  wood,  which  the  an- 
swer alleges  to  have  been  used  in  the  house,  and  for  farm 
purposes.  Perhaps,  the  difference  was  made  by  the  evi- 
dence disproving  what  was  stated  in  the  answer,  as  to  the 
rest  of  the  wood  being  used  in  the  house  for  farm  pur- 
poses. Erskine  v.  Ruffle ^  (1769)  (6),  The  marginal  note 
states  one  of  the  points  to  be  decided  to  be  this,  '^  that 
wood  burned  in  the  house  is  not  exempt  from  tithe  by 
common  right,  but  may  be  so  by  custom."  I  do  not  find 
in  this  case  any  warrant  for  such  statement.  There  is  pro- 
bably some  mistake  in  the  statement,  but  the  effect  of  the 
statement,  such  as  it  is,  contradicts  the  marginal  note.  Man- 
UU  V.  Paine y  (1794)  (e). — Sir  Thomas  Plumer,  in  Page  v. 
Wilson  {d\  says,  that  in  that  case  an  accoimt  of  hedge-rows 
was  decreed.  It  is,  I  think,  to  be  presumed  that  this  case 
tamed  upon  the  custom.  Lagden  v.  Flacky  1819  (e),  If 
such  a  custom  had  existed  in  fact  as  was  alleged  in  this 
case,  it  would  have  been  a  proper  case  for  a  prohibition. 
In  Pa^tfv.  Wilson,  (1821)  (/),  Sir  Thomas  Plumer  recog- 
idzes  what  he  states  to  have  been  said  by  Lord  i/arc^- 
mete  in  Walton  v.  Trijon;  viz.  that  wood  being  titheable 
3S  soon  as  it  is  felled,  the  use  to  which  it  is  subsequently 
applied  is  of  no  consequence,  except  where  there  is  a  cus- 
tom, which  may  make  a  difference.  In  the  principal  case. 
Sir  Thofnas  Plumer  disallowed  a  claim  of  exemption,  made 
for  wood  growing  in  hedge-rows  of  not  greater  width 


(a)  2  Wood,  86;  1   E.  &  Y.      Younge,  1380. 
736.  ((0  3  E.  &  Y.  1029. 

(6)  3  Wood,  240;  2  E.  &  Y.  (c)  3E.&Younge,973;  2Hagg. 

235.  303. 

(c)  4  Wood,  561;  3  Eagle  &  (/)  Supra. 
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Sxch.  Ck.imEq.  A<ui  a  rod,  averred  as  a  custom  for  the  parish  m  question, 
^^^     and  certam  other  parishes,  constituting  the  southern  divi- 
sion of  the  huiidbred  oiHinckford  in  Essex. 

Lord  Coke  {a),  in  commenting  upon  the  stat.  S  JEflm.6, 
e.  18,  says,  **  no  tithe  shall  be  paid  for  syhfa  ccsdma^  CMr 
ployed  in  hedging,  or  for  fuel,  or  for  maintenance  of  the 
plough  OT  pale^"  and  he  refers  to  Baxter's  cafle(ft)»  as  aa 
authority. 

The  result  is,  that  the  authorities  stand  opjMMed  to  each 
other.  Upon  the  question  whether  or  not  custom  is  neaes- 
sary  to  sustain  the  exemption  claimed  in  the  preKSt 
cause,  the  early  cases  shew^  I  think,  that  at  that  time, 
it  If  as  taken  as  an  exemption  at  commcm  law.  So^  ako,  I 
understand  Lord  Cokef  who  may  be  supposed  to  have 
written  the  passage  cited  about  1580*  For  thoogii  in 
DmodesweU  v.  Marker^  in  (I700)(c),  it  is  said,  that  the  Im^ 
mer  cases  in  which  the  articles  in  question  were  hdd  not 
to  be  titheaUe,  were  to  be  understood  as  tunAsig.  upon 
custom,  I  cannot  help  feeling,  that  tiiis  is  doing  vioknoe  to 
what  the  cases  themselves  manifesdy  import.  Natiier 
those  cases,  nor  Lord  Coke  in  his  Second  Institate,  refer  t# 
custom  in  laying  down  the  rule.  But  though,  in  those 
early  times,  tiie  weight  of  authority  is  in  fevour  of  the  rule 
being  a  rule  at  common  law,  in  after  times  the  weight  of 
authority  is  the  other  way.  Both  decisicms  and  dlieto 
establish  the  distinction.  I  look  upcm  aD  the  oases  in 
which  custom  is  averred,  and  a  decree  proceeds  upon  it, 
as  evidence  that  there  was  not  in  the  general  understand* 
ing,  any  such  exemption  at  the  common  kw.  If  tibere  had 
been  any  such  understanding,  custom,  always  leading  to  a 
production  of  witnesses,  troublesome  and  expatisive,  would 
not  have  been  resorted  to.  The  opinion  expressed  by 
Lord  Hardwicke,  in  WaUon  v.  Tryon,  is  direct  and  ex- 


(a)  2  lust.  652.  (c)  1  E.  &  Y.  637,  from  Clwer 

(6)  Baxter  v.  Uope^  2  Br.  k  G.      Baron  Dodd's  MSS. 
30;  Co.  Ent.  459;  1  E.&  Y.200. 
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press:  so  is  that  of  Sir  Thorncu  Plumer  in  die  last  case  Etd^CkJuBq. 
zited.  Page y.  Wilson{a).  Inthisstateofauthorityitmaybe  ,  1827.  ^ 
l^per  to  look  at  the  principle.  The  principle  is,  that  the  Willu 
urticle  is  useful  to  the  inciunbent,  inasmuch  as  by  it  he  re-  stomb. 
owf^'^beriores  dedmas:  that  is  what  is  said.  It  proves 
boo  muchf  The  whole  produce  of  the  fium  consumed  in 
the  house  would  be  exempt  upon  the  same  ground.  Hard- 
ly a  garden  annexed  to  a  farmer's  house,  would  render  any 
tithes,  potatoes,  turnips,  and  many  other  articles  that 
ought  be  mentioned.  I  find  it  also  very  difficult  to  get 
rid  of  the  observation,  made  in  some  of  these  cases,  that 
^jitbes  are  due  the  moment  the  produce  is  severed  and  can 
be  conveniently  divided ;  and  therefore^  that  the  subse- 
q^ent  use,  not  perhaps  to  be  determined  fiwr  months,  diatt 
never  a^ertain  whether  tithe  is  payable  or  not.  That 
would  be  the.  case  here.  The  weight  of  modem  authority 
fivd  th^  most  Hiaterial  and  most  numerous  anak^es  are 
agwist  th^  exemption  as  claimed.  I  cannot  distinguish 
ti^tfween  the  wood  Used  for  hop-pdes,  and  the  other  arti- 
4eB.  I  think  there  nuistbe  a  decree  for  the  plaintiff,  but 
inlhaut  costs. 

(a)  iJac.  &  W.  513 ;  3  £.  &  Y.  t029. 


1826, 
Dec.l4^A,15M. 

Jackson  v.  Morris  and  Others.  }  *^J*^ 

Bill  by  the  Rev.  Jeremiah  Jackson^  as  vicar  of  Elm^  haTT-^**^ 
in  the  county  of  Cambridge,  with  the  parochial  chapelry  decreed,  not- 
q{  Emmet h  thereto  annexed,  against  occupiers  of  lands,  cyidc^ofw- 
for  an  account  and  satisfaction  of  the  tithes  accrued  due  °*"*^  ^  certMn 

.  customary  pay- 

nnce  December,  1824,  in  respect  of  the  several  titheable  menti4>r  up- 
matters  following,  (that  is  to  say),  wool,  lamb^,  calves^  milk,  ^ry;  tnd^' 

dence  that  nu- 
mmns  bills  had  been  filed  by  vicars^  but  had  been  subsequently  abandoned;  it  appearing  from 
the  depositions  and  proceedings  in  an  old  cause,  rather  more  than  a  century  back,  that  the  custom- 
•cy  payments  did  not  then  exist;  but  that  the  then  vicar  bad  endeavoured  to  set  them  up. 
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£*e^CA.iiifif.  foals,  pigs,  geese,  poultry,  eggs,  garden-stuff,  and  agist- 
1827.        mant,  and  also  Easter  offerings. 

The  defendants,  by  their  answer,  did  not  admit  the. 
plaintiff's  title  as  vicar;  and  they  set  up  the  following  mo- 
duses:  viz.  for  every  messuage  situate  in  or  within  the 
parish,  or  the  titheable  places  thereof,  2s.  6d.  per  anmumi 
for  every  cottage,  situate  in  or  within  the  parish,  or  the 
titheable  places  thereof,  \s.  per  annum;  for  every  dove* 
house,  2s.  6J.;  for  every  corn-mill,  Qs.  8d.;  for  every  acre 
of  the  high  lands,  and  in  certain  fields  situate  in  or  within 
^e  parish  of  Elm,  and  called  or  known  by  the  names  of 
Halfpenny-field,  Wales-field,  Oldfield,  Harstead'sfield, 
and  Sayer*sfield,  and  Great  and  Little  Needhamfields,  (ex- 
cept certain  estates  now  belonging  to  Richard  Founiayne 
Wilson,  Esq..  Esther  Boyer,  and  Dr.  CohiUe,  and  which 
estates  formerly  belonged  to  the  Rev.  Dr.  FataUayne, 
Mrs.  Wilis,  and  Robert  CoMUe,  Esq.)  whether  the  same 
be  ploughed,  fed,  or  mown,  the  sum  of  Sc^.;  and  for  every 
other  acre  of  land  in  the  parish,  whether  mowed  or  fed| 
wet  or  dry,  the  like  sum  of  3d.    That  all  the  said  modusev 
or  customary  payments  were  due  and  payable  on  Lammas 
day  in  each  year,  and  had  been  paid  between  that  time» 
and  the  1st  day  of  January  following,  to  the  several  vicars 
of  the  parish  of  Elm,  their  lessees  or  agents,  for  and  in 
lieu  and  full  satisfaction  of,  and  for  or  in  respect  of,  all  and 
every  titheable  matter,  and  Easter  offerings,  and  other 
dues  and  duties,  petty  or  small  tithes,  arising,  renewing, 
or  increasing,  due  or  owing  to  the  vicar  for  the  time  being 
of  such  parish,  (surplice  fees  and  mortuaries  only  except- 
ed).    The  defendants  admitted  their  occupation  of  the 
lands  mentioned  in  the  schedule  to  their  answer,  and 
which  were  respectively  part  and  parcel  of  certain  large 
fields,  or  tracts  of  land  within  the  parish,  cojnmonly  called 
or  known  by  the  respective  names  of  Coldhamfield,  Wal- 
dersee,  and  Ladders,  otherwise  Ladwas field;  and  they 
set  forth,  in  a  schedule  to  their  answer,  the  several 
able  matters  had  by  them  upon  their  said  lands. 


Jervisy  Boteler,  and  Simpkinsouy  for  the  plaintiff.  We  do 
not  produce  any  endowment^  the  admission  of  our  right  to 
moduses  being  an  admission  of  our  right  to  tithes^  sub 
modo.  The  only  question  is^  whether  the  moduses  do  or 
io  not  exists  in  other  words^  whether  the  sums  alleged  to 
be  modusesy  are  not  merely  customary  payments.  The 
defendants,  it  must  be  admitted,  have  proved  the  payments 
to  have  been  made  for  upwards  of  a  century,  but  as  to 
one  of  the  fields  {Waldersee-Jield)  different  pa3rments 
appear  to  have  been  made  between  1666  and  1733;  and 
u  to  die  other  parts  of  the  parish,  payments  for  half  a  cen- 
tury ^f  tithes  in  kind,  and  customary  pa^mehtsr  differing  iti 
amount  have  been  made.  We  shew  firom  the  act  Jas.  1 ,  for 
draining  Bome  of  the  latids,  which  lare  tKe  iuB|6ct  of  Hiie 
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The  evidence  on  the  part  ofthe  plaintiff,  consisted  of  the  Es(A.CKinEq, 
usual  proofs  of  institution  and  induction;  an  act  of  Parlia-  ,  18^7^ 
mtat  of  •fas,  Ist,  for  draining  lands  in  the  parish,  part  of 
wfaiehy  from  the  description,  appeared  to  be  lands  mention- 
ed in  this  suit,  and  which  then  appeared  to  be  over-run  with 
water.  The  bill,  answer,  exceptions,  further  answers,  and 
deporitions  in  a  cause  in  this  Court  in  1674,  of  Bullman  v. 
Balaam,  in  which  a  modus  of  Icf.  an  acre,  appeared  to  have 
been  set  up,  but  no  decree  could  be  found;  a  second 
case  between  the  same  parties,  in  25  Car.  2d,  in  which 
the  bill  and  answer,  but  no  other  proceedings,  could  be 
found;  and  the  proceedings  in  a  third  cause  of  MaUebar 
Y.  Hutchins,  M.  T,  12  W.  3,  1700,  m  which  there  was  a 
decree  in  favour  of  the  vicar  for  tithes,  (inter  alia  J,  of  agist- 
ment. 

The  evidence  on  the  part  of  the  defendants  consisted  of 
proofs  of  the  boundaries  and  abuttals  of  their  lands,  and 
Ae  proceedings  in  a  great  many  suits  in  this  Court,  and  the 
Court  of  Chancery,  and  of  the  depositions  in  those  suits  of 
the  witnesses,  as  to  the  reputation  of  moduses  being  pay- 
able. The  general  effect  of  the  evidence  produced  on  both 
i,  is  stated  in  the  judgment. 


aw 
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1827. 


£sM.  Ch.imEq.  present  guit,  that  thoae  lands  at  the  time  of  pasnng  the  act, 

were  incapaUe  of  producing  any  tithes ;  and  therefo«rei  that 
Sd,  an  acre,  instead  of  being  a  modus,  was  more  than  the 
actual  value  of  the  tithes  a  century  back.  Aiiothei^  objec- 
tion which  may  be  urged  against  the  moduses,  is  diat  th^ 
tithes  for  which  they  are  payable,  are  not  stated  witii  sofl^ 
cient  accuracy.  Short  v.  Lee  {a)  and  the  Hcmekmteh 
ca8e(fr),  were  cited  on  the  part  of  tiie  plaintiff. 

Martin,  H.  and  PhilUmorey  for  the  defendttnts^ — ^There  is 
no  objection  to  the  moduses  for  houses,  cottages^  alid  dove- 
houses;  there  b  no  uncertainty^  and  it  is  well  known>  dbaf 
tithes  are  not  payable  for  these  except  by  custom.  It  is 
admitted  on  the  part  of  the  defendant,  that  if  a  modus  be 
pleaded,  and  the  Court  perceives,  that  at  any  anterior  tifnci 
theire  has  been  a  perception  of  tithes,  the  Court  will  not 
decree  an  account,  but  the  law  so  laid  down,  is  not  oppli* 
cable  to  the  present  case.  There  is  no  evidence,  even  ot 
hearsay,  to  shew  the  state  of  the  lands  in  cjuestion  at  the 
time  of  legal  memory.  The  act  of  James  not  cmly  shewt 
that  it  was  tiien  considered  desirable  to  improve  the  lands, 
but  also  that  they  were  then  embanked ;  and  the  subsequent 
evidence  shews,  that  on  the  breaking  of  the  bank  in  Que^i 
Ann^s  or  King  George  the  First's  time,  tiie  lands  Wiere 
overflown  with  water.  If  die  lands  were  to  be  overflown 
fifty  or  sixty  years  hence,  tiie  same  argument  might  be  used, 
which  has  been  resorted  to  in  the  present  instance — Unit 
because  the  lands  have  been  overflown  since  tiie  time  of 
legal  memory,  no  moduses  could  have  been  payable  in  re- 
spect of  them.  In  the  two  first  suits  in  tiiis  Court  referred 
to  by  tiie  plaintiff^,  there  does  not  appear  to  have  been  any 
decree.  In  the  third  suit,  the  decree  for  payment  of  tiie 
small  tithes  appears  to  have  proceeded  on  some  agreement 
between  the  parties,  and  there  seems  to  be  no  deolaration 
of  right    BuUmamt  who  instituted  tiie  suit  referred  to  by 

(•)  a  Jac.  Ic  W.  454;  3  £.  &  Y.  lOlS.     (h)  Cited  in  Short  r.  £«i. 
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the  plaintiff,  was  merely  the  lessee  of  Danksy  who  was  the  Exeh.  ch.in  Eq, 
vicar.  Danks  hunself  filed  seven  bills  m  this  Court,  stat-  vJf  ^ 
ing  himself  to  be  vicar,  six  of  such  bills  being  filed  subset 
quently  to  BuUman's  suit,  and  he  never  mentions  in  any  one 
of  then  that  BuUman,  his  lessee,  had  obtained  a  de* 
eree  in  his  favour.  On  the  contrary,  he  states  that  he  is 
entitled  either  to  small  tithes,  or  to  some  customary  pay- 
ment in  Ueu  of  them;  and  all  six  suits  were  subsequently 
abandoned  by  him. 

Jerris  shortly  replied  to  the  evidence. 

The  case  stood  for  judgment. 

Alexander,  Lord  Chief  Baron. — This  suit  is  instituted  Jan,  24M. 
by  the  Vicar  of  Elm^  agiunst  occupiers  of  lands  in  the  vi- 
carage. The  claim  is  for  tithes  of  wool,  lambs,  calves, 
milkj  foals,  and  pigs,  goslings,  poultry,  and  eggs;  fruit, 
and  garden  stuff;  agistment  of  unprofitable  cattle,  and 
Raster  offerings.  The  answer  insists  on  the  following 
customary  payments for  a  messuage  2s.  6d,,  for  a  cot- 
tage Is.,  for  a  dove-house  2s.  Gd,^  for  a  corn  mill  6s.  8d., 
for  every  acr^  of  the  high  lands,  and  for  certain  fields, 
called  Half  penny 'field,  Wales-field,  Oldfield,  Horsteads- 
field,  Sayersfield,  and  Great  and  lAttle  Needhanirfi^lds, 
(except  certain  estates  which  formerly  belonged  to  the 
Rev.  Dr.  Fountayne,  Mrs.  Wilkes,  and  Robert  ColcilleJ, 
tibe  sum  of  3d.,  and  for  every  other  acre  of  land  in  the 
fiarish,  whether  mown  or  fed,  wet  or  dry,  the  sum  of  3d. 

It  is  not  stated  in  the  answer,  that  the  several  sums  re- 
ferred to,  cover  any  particular  tithes,  and  certainly  not 
•py  particular  tithes  sought  by  the  bill:  and,  therefore,  I 
may  put  them  out  of  the  questicm,  unless  I  consider  them 
Si  connected  with  the  3d.  per  acre,  and  as  constituting 
with  it  one  modus.  It  appears  to  me,  that  the  decree 
moat  depend  ^itirely  on  the  validity  of  diat  defence  to 
the  UII.  It  is  agreed,  that  the  defendants  do  not  oc- 
cupy any  of  the  excepted  landB.    Hie  question  therefore 


i 
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BxeiuCKimBq.  ^i  whether  they  can  defend  themselves  against  the  pay<» 
1827.  ^  ment  of  the  tithes  in  kind  which  are  demanded  by  the  bill, 
by  this  modus  of  Sd.  per  acre.  It  is  admitted  on  the 
part  of  the  plaintiff,  that  the  defendants  have  established 
a  case  which,  primdfacie^  amounts  to  an  immemorial  dis^ 
charge.  They  have  carried  back  an  uninterrupted  usage 
full  one  hundred  years.  From  this  it  would  be  presumed 
to  have  had  its  ori^  at  a  time  sufficiently  ancient  to  give 
it  a  legal  existence.  Those  who  dispute  this  presumption, 
must  meet  and  overturn  it  by  satisfactory  evidence. 

What  I  have  to  consider  is,  whether  this  has  been  done 
in  the  present  case.  The  evidence  is  all  of  one  descrip- 
tion. It  is  the  evidence  of  proceedings  in  the  Courts  of 
WeHminster-^haUj  principally  of  this  Court,  at  a  period 
somewhat  prior  to  the  time  to  which  the  evidence  on  the 
part  of  the  defendants  of  paying  Sd*  an  acre  appUes. 

It  is  not  now  to  be  disputed,  that  if  a  period  be  shewn 
after  time  of  memory,  during  which  a  modus  did  not  of 
right  exist,  the  modus  is  disproved.  One  medium  by 
which  that  may  be  shewn,  is  to  estabUsh  that  it  was  not 
paid  de  facto.  That  may  be  a  strong  circumstance  of  evi- 
dence. The  plaintiff  contends  that  it  is  done  in  this  case^ 
and  so  uniformly  and  extensively,  as  to  render  it  impossi- 
ble that  at  such  a  time  the  modus  could  of  right  have 
existed. 

I  will  state  shortly  what  the  evidence  is.  The  first  evi- 
dence is  the  act  for  draining,  of  1  Jos.  It  appears  firom 
diis  act  that  there  had  been  some  embankment,  and  that  the 
undertakers  for  draining  were  to  have  two-thirds  of  the  pro- 
perty reclaimed.  No  tithes  were  to  be  paid  for  seven  years, 
which  affords  strong  reason  for  thinking  that  the  lands  were 
barren.  The  next  evidence  is  the  proceedings  in  BuUmam 
V.  Balaamy  1674.  The  bill  of  the  vicar  prays  an  account  'at 
almost  all  small  tithes,  and  states  that  h^e  is  entitied  to  them 
or  a  compensation,  by  which  it  is  I  think  clear  he  means  a 
full  compensation,  not  tithes  in  kind  or  a  modus.  The  de* 
fendants  appear  to  have  resided  out  of  the  parish,  for  they 
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uunsted,  that,  as  foreigners,  they  were  to  pay  pxily.l(f^ajiacr^.  excH,  Ou  in  Eq. 
There  is  on  the  part  of  the  defendants  in  that  suit  some  eyi-  .  ^^f  ^'  > 
dence  of  such  a  payment  having  been  made,  but  not  much,-r!-  J  ackton 
On  the  part  of  the  plaintiff  there  is  evidence  which,  shews  Mokris. 
that  there  never  was  in  the  parish  any  regular  mpney  pay- 
ment. Tithes  in  kind  were  paid: — 6d.  an  acre  was  pajifl^ 
id.  an  acre  was  also  paid,  and  likewise  comppsitionsj^a^ 
could  be  agreed  upon.  There  is  one  very  extraordinajcy 
deposition,  that  o(  Richard  King,  from  which  it  woul4  ap- 
pear that  the  vicar  of  Wisbeach  received  tithes  in  kind 
for  the  land  in  £/m,  and  paid  back  a  penny  per  acre  ,for 
the  benefit  of  the  vicar  of  Elm.  Upon  the  whole,  it  is 
quite  obvious,  that  there  was  at  that  time  no  such  pay- 
ment as  that  now  insisted  on.  That  the  tithes  were  ^ 
gmall  value,  and  if  credit  is  to  be  given  to  the  witnesses, in 
that  cause,  there  was  no  such  modus  in  the  parish.  It  was 
objected  to  the  effect  of  the  evidence  in  this  suit,  that  the 
question  was  not  then  on  the  Sd.  an  acre  now  set  up,  npr 
as  to  what  was  due  from  persons  residing  within. the  p{^* 
lish,  but  on  what  was  due  from  foreigners.  Such  in-: 
4eed  was  the  question  in  that  cause;  but  still,  as  the. de- 
fendants, if  they  failed  to  estabUsh  a  special  custom  for 
foreignerd,  would  have  been  hable  according  to  the  gene- 
ral custom  of  the  parish,  they  were  necessarily  called  upon 
to  shew  what  the  custom  was,  and  so  also  was  the  plaintiiT; 
fer  it  depended  upon  that  what  decree  he  should  have.  It 
aeems  to  me  to  be  clear,  that  if  there  had  been  any  sych 
custom  as  is  now  set  up,  the  defendants  would  have  revertr 
ed.  to  it  as  a  subsidiary  defence. — ^The  issue  in.  that  cajSe 
therefore  did  involve  this. — BuUman  v.  jSa^oam  was  a  suijt 
by  the  same  plaintiff,  and  about  the  same  time..  The  plain- 
tsSt  hi  that,  case,  speaks  of  a  recompence,  but  .means  a 
fiill  recompence.  The  answer  insists  upon  the  doyecot 
and  the  4d.  for  the  orchard — Gd.  dji  acre  for  Jfeedh<$m 
grounds.  Needham  is  not  in  questio9  now;  but  it  is  not 
within  the  excepted  lands,  and  therefore,  jf^the  mpdus  exr 
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Ejteh.Ck.inBq.  isted,  it  covered  Needham  land.  For  Ladwas  Marsk 
.  2d.  an  acre,  or  the  tenth  penny  which  it  produces.  Thk 
marshy  is  one  of  those  now  in  question.  This  is  quite  un- 
connected with  the  present  defence.  Another  cause  was 
MaUabar  v.  Fineham,  1702,  in  which  the  decree  and  de- 
positions have  been  found,  but  no  pleadings;  the  sub- 
stance of  them,  however,  is  in  the  decree.  The  vicar 
states  himself  to  be  entitled  to  the  tithes  in  kind,  or  some 
satisfaction  in  lieu  thereof:  the  defendant  admits  the  pbunt- 
iff  to  be  entitled  to  the  tithes  in  kind  of  calves,  foab, 
Iambs,  wool,  and  other  minute  tithes,  or  some  compositioD 
for  the  same.  He  denies  that  any  thing  is  due  for  the 
herbage  or  depasturage  of  antient  meadow  or  pasture 
ground,  when  fed  with  barren  cattle;  and  he  says  that  no- 
thing is  by  law  due  for  the  aftermath  or  after-feed  of 
lands  mown;  and  that  the  tithe  of  herbage  belonged  to 
the  parson.  He  adds  a  curious  circumstance — "  He  be^ 
lieves  thai  the  plaintiffs  since  he  became  vicar ^  hath^  m 
lieu  of  such  vicarial  tithes,  endeavoured  to  set  up  a  modus 
or  custom  of  paying  yearly  by  the  acre,  and  to  impose 
such  mode  of  tithing  upon  the  parishioners,  as  tie  or  Us 
collector  could  by  fear  or  threats  influence.^  The  d^ 
cree  directs  the  defendant  to  pay  to  the  plaintiff  for  the 
tithes  of  the  pasturage,  and  of  seven  acres  in  Needham, 
the  siun  of  \5s.,  being  the  sum  agreed  upon,  with  costs; 
and  as  to  aftermath,  a  case  to  be  made.  The  costs  shew 
that  this  was  adverse:  it  is  clear,  that  the  satisfactioB 
mentioned  in  the  bill,  and  called  a  composition  in  the  an- 
swer, meant  a  full  satisfaction  by  agreement,  and  that  the 
\Ss.  was  that  satisfaction.  The  depositions  in  that  case 
were  those  of  John  Heming,  the  incumbent  of  Walshem, 
a  neighbouring  parish,  who  deposed  that  when  sheep  were 
depastured  in  Elm,  and  shorn  in  his  parish,  he  received 
the  tithe  in  kind,  and  paid  to  the  vicar  of  Elm  a  rate 
for  the  time  they  were  Acre;  and  that  when  sheep  were 
depastured  in  his  parish,  and  shorn  in  EUn,  and  the  vi- 
car received  the  tithe  of  wool  in  kind,  he  received  fiom 
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the  vicar  of  Elm  a  rateable  sum: — and  of  WiUiam  Gore,  Exch.  c*.  inEq. 
who  proved  the  payment  of  tithes  in  kind  for  calves,  lambs,      v_!5^IL; 
and  wool.     There  is  much  other  evidence  to  the  same  ef-      Jackson 
feet,  all  of  which  is  totally  destructive  of  the  3d,  an  acre       mouris, 
now  relied  on. 

The  proceedings  produced  on  the  other  side  are  in  a  cause 
a^Ckallis  y.  Jervis,  9  Ann,  1711,  which,  in  substance,  relat- 
ed to  a  question  between  the  vicar,  who  is  the  plidntiff,  and 
the  rector,  as  to  the  tithe  of  colenseed,  hemp,  and  flax. — 
^t*here  is  another  suit  between  ChalKs  and  Jervis,  and 
some  other  persons,  in  the   10th  year  of  Geo,  I,  1724, 
wWh  is  more  material  to  the  present  claun,  in  which  it 
s^ms  to  me  clear,  that  the  pajrments  were  insisted  upon 
as  compositions  valid  for  want  of  due^  notice.     The  de- 
fendant Hunt  expressly  so  states  it.     The  defendant  Coe 
says,  that  besides  some  lands  under  Mr.  Fountayne,  which 
are  not  now  in  question,  he  had  some  other  lands  consist- 
ing of  sixty-five  acres  and  eighty  acres,  on  which  he  depas- 
t^ed  cattle,  but  the  number  he  cannot  set  forth,  by  rea- 
86n  that  in  1719  and  1720  there  was  an  agreement  be- 
t#een  the  plaintiff*  and  the  defendant,  that  the  defendant 
should  pay  to  the  plaintiff*  3c{.  an  acre  for  or  in  lieu  of  the 
vicarial  tithes  due  from  the  defendant  to  the  plaintiff. — 
Bangor  v.  Sandford,  1  James,  the  plaintiff*  was  lessee  of 
Danis  the  Vicar,  and  states  his  claim  to  tithes  in  kind. 
TUlotson  V.  Challis,  10  Ann,  is  between  a  rector  and  vi- 
car as  to  cole-seed,  hemp,  and  flax,  and  a  decree  for  the 
vicar.      Banks  v.  Nutting,  6  Will.  &  M.  1695,  a  pas- 
sage is  relied  on  in  the  answer,  in  which  the  defendant 
says,  that  for  the  last  forty  years  he  fed  forty  acres,  and 
paid  yearly  a  composition  or  sum  of  money  of  lOs,  in  lieu 
of  all  tithes  yearly  arising  upon  the  forty  acres*     This 
shews  the  payment  of  3d.  an  acre,  but  hardly  deserves  to 
be  considered  material  evidence  of  a  modus,  when  it  is  op- 
posed in  the  manner  stated.     Clarke  v.  Bruce,  9  Geo,  S, 
I  cannot  treat  as  any  material  evidence  upon  this  question* 

u2 


*^  CASES  IN  THE  EXCHEQUER^ 

Exeh.Ch.mEq.  I  understand  the  other  records  produced  to  do  nothing 

« — .,-JL/      more  than  to  shew  claims  on  the  part  of  the  vicar  not 

Jackson       made  ^effective*    These  do  no  more  dian  prove  what  is  ad- 

Moaaif.       mitted^  that  the  present  usage  has  prevailed  for  a  long  time. 

They  can  go  no  farther. 

The  evidence  affords  demonstration,  that  there  was  no 
such  u£f age  as  that  now  relied  on  in  the  parish  shortly  befqre 
the  period  to  which  the  evidence  on  the  part  of  the  de- 
fendant  has  carried  it,  and  demonstrates  also,  that  no  such 
.  usage  was  even  in  the  imagination  of  the  parishioners.  It 
enables  us  to  conjecture  how  it  originated  and  was  esta- 
blished. The  defendant  Fincham,  soon  after  ITOS^  teDs 
us,  it  was  an  attempt  made  at  that  time  by  the  vicar,  pro- 
bably because  it  was  for  his  interest. 

I  entertain  no  doubt  whatever,  that  the  prevalence  of 
the  present  custom  was  subsequent  to  that  era. 

I  have  doubted  about  an  issue.  My  doubt  was  fomid- 
ed  upon  this,  that  the  point  must  be  decided  upon  the  in- 
ference to  be  drawn  from  the  testimony  of  witnesses.  If 
the  witnesses  themselves  could  be  examined,  I  would  send 
it  to  a  Jury;  but  the  testimony  of  these  witnesses  must  be 
submitted  to  the  Jury,  as  it  is  to  me,  upon  paper.  And  I 
think  the  evidence  so  conclusive,  that  were  a  Jury  to  de- 
cide against  it,  I  should  feel  myself  bound  to  send  it  back 
again. 

Decree  without  costs  in  consideration  of  the  long 
usage. 
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£xdL  Cik.  in  £^. 
1825. 

Richard  Porter  Ward  and  Others  r.  Henry  Hoste    j^^  15  20. 

Henley  and  Others.  18126, 

J  TIE  bill  in  this  case  stated  an  indenture  of  lease  dated         1827, 
the  8th  April,  1818,  by  which  the  defendant,  Henry  Hoste  ThfuliMK^'oC 
Henley,   demised  to  the  defendant   JFiUiam  If^ard,  for  wredes  in  a  re- 

pleTin  boDd,  is 

a  term  of  fourteen  years  from  the  S5th  March,  1818,  a  limited  to  the 

dwelling  house,  lands,  and  premises,  at  Lyme  Regis,  in  ^l^^^anctr  at 

the  county  of  Dorset,  at  the  yearly  rent  of  320/.  for  the  ^^^^ 

first  two  years,  and  370/.  for  the  remaining  twelve  years^  costi;  and  diey 

by  four  equal  quarterly  payments,  on  the  four  usual  feasts  ^r  tubieqnent 

or  days  of  payment  of  rent.     And  also  under  the  further  Sre  whl^'on" 

several  yearly  rent  of  10/.  for  every  acre  of  the  said  the  trial  of  an 

*,  »      '  t  ,  '    m  '       action  of  reple* 

premises,  in  the  nature  of  a  penalty  for  miscultivation,  Tin,ayerdictwai 
mismanagement,  and  breaches  of  covenant  therein  men-  ment'b^^Sm 
tioned.  ^  piaintiirin 

the  action  and 

That  the  said  William  Ward,  in  pursuance  of  the  lease,  the  aTowant,fiNr 
entered  into  possession  of  the  demised  premises,  and  be-  the  bond,  su^ect 
came  tenant  to  the  said  Henry  Hoste  Henley,  upon  the  n^t  ol^M^to 
terms  thereof.  *•  amount  of 

the  rent  doe  at 

That  the  rent  of  370/.  for  the  said  demised  premises  the  time  of  the 

having  become  in  arrear,  the  defendant  Henley,  on  the  ^^  ^^[  ^^ 

25th  day  of  October,  1822,  distrained  upon  the  cattle,  ^^^^'Jj*' 

goods,  and  chattels  of  the  defendant  Ward,  for  the  sum  rents,  ^the  eure- 

of  756/.  and  upwards,  then  alleged  to  be  due  to  Henley,  pities  to  soiA 

from  Ward,  for  the  said  rent  of  370/.  up  to  and  inclu-  gj^^^^;^ 

sively  of  the  29th  day  of  September,  1822.  waideddamagei 

That  on  the  23d  day  of  November,  1822,  the  cattle,  niountofthepe- 

goods  and  chattels  were  replevied,  upon  an  estimate  of  ^01^.  the  Court 

the  value  being  made  and  taken  by  affidavit  according  to  held  that  the 

®  "^  o  sureties  were 

the  directions  of  the  statute  11  Geo.  2,  amounting  to  the  entitled  to  be  re- 
sum  of  900/.,  on  W,  Ward,  and  the  plaintiffs  as  his  sureties,  bond,  it  appear- 
entering  into  and  executing  the  usual  replevin  bond  to  the  i^^^jjUr*^ 
Sheriff,  according  to  the  directions  of  the  statute,  in  the  trained  for  had 

^  been  fully  paid 

before  the  trial  of  the  replevin. 
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E3cch.Ch.imEq.  penal  sum  of  2000/. :  and  the  Sheriff  made  deliverance  of 

1 827 

the  said  cattle,  goods  and  chattels,  unto  the  said  WiUiam 
Wardy  in  the  usual  course;  and  that  soon  afterwards,  one 
ThomcLS  Edward  Clarke ^  the  attorney  and  solicitor  of  the 
defendant  jF/i?i}/^y,  re-seized,  or  caused  to  be  re-seized,  the 
same  cattle,  goods  and  chattels,  for  and  on  behalf  of 
the  defendant  Henley ^  on  the  ground  that  the  said  reple- 
vin had  been  irregularly  obtained;  and  Clarke  according- 
ly soon  aft;erwards  made  arrangements  for  selling  the  same 
under  and  by  virtue  of  the  original  distress,  as  if  the  same 
had  not  been  replevied. 

That  after  such  re-seizure,  it  was  agreed  between  C/arfe, 
as  the  agent  on  behalf  of  the  defendant  Henley ^  and  Mr. 
James  Kingdon,  as  the  agent  on  behalf  of  the  defendant 
W.  Ward,  that  a  sale  of  the  said  cattle,  goods  and  chattels, 
or  of  a  part  thereof,  should  take  place,  and  that  Clarke 
should  receive  out  of  the  proceeds  of  such  sale  the  sum  of 
400/.  for  the  use  of  the  defendant  Henley ^  on  account  of 
the  arrears  of  rents* 

That  a  sale  of  part  of  the  said  cattle,  goods  and  chat- 
tels accordingly  took  place  by  auction;  and  out  of  the  pro- 
ceeds of  such  sale  Clarke  received  the  sum  of  400/.  for 
Henley  s  use ;  and  thereupon  the  bailiff,  with  the  said 
TT^amas  Edward  Clarke's  privity  and  approbation  retired 
from,  and  relinquished  the  possession  of  such  of  the  said 
cattle,  goods,  and  chattels,  as  were  not  so  sold« 

That  on  the  8th  day  of  January ,  1823,  the  ftirther  sum  of 
92/.  10^.  for  a  quarter  of  a  year  of  the  said  rentof  370/.  up 
to  and  due  at  Christmas ,  1822,  being  then  unpaid,  ClarkCf 
by  direction,  and  in  the  name  and  on  the  behalf  of 
Henley,  and  before  avowing  in  or  upon  the  said  replevin, 
again  caused  to  be  distrained  the  goods  and  chattels 
of  fF.  Ward  then  on  the  said  premises,  for  the  same  quar- 
ter's rent :  and  which  cattle,  goods  and  chattels  so  dis- 
trained as  lastly  mentioned,  were  exclusively,  or,  if  not  ex- 
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clusiYely,  were  chiefly  such  part  of  the  cattle,  goods,  and  Bxeh,  ciLtn  Sq. 
chattels  so  first  distrained  as  aforesaid,  as  remained  unsold 
as  aforesaid:  and  that  the  said  Henry  Hoste  HetUey^s 
bailiff  and  solicitor  having  refused  to  accept  a  tender  there- 
upon made  to  them  respectively,  on  behalf  of  Ward^  of 
such  siun  of  92/.  lOs.  the  cattle,  goods  and  chattels  so  lastly 
distrained  were,  imder  the  said  Thomas  Edward  Clarke's 
direction,  and  notwithstanding  such  tender,  sold  under 
such  last  mentioned  distress;  and  that  by  such  last  men- 
tioned sale  there  was  raised  and  produced  the  sum  of  100/. 
and  upwards,  for  the  payment  and  satisfaction  of  the 
said  quarter  of  a  year's  rent,  amounting  to  92/.  \Qs.  and 
the  costs  attending  such  last  distress  and  sale;  and  such 
sum  of  100/.  and  upwards  was  received  by  Henley  ac- 
cordingly. 

That  Kingdon,  the  attorney  of  TF.  Ward,  had,  after 
the  replevying  of  the  first  distress,  and  after  the  execur 
tion  of  the  replevin  bond,  several  interviews  with  Clarke, 
£or  the  purpose  of  coming  to  some  arrangement  with  re- 
ference to  the  distress ;  and  that  at  one  of  such  interviews 
Clarke,  for  the  first  time,  informed  Kingdon  that  W.  Ward 
had  incurred,  and  made  himself  Uable  to  pay,  certain  in- 
creased rents,  which  he  alleged  were  reserved  by  the  lease, 
viz.  10/.  a  load  for  dung,  used  upon  the  tillage  ground  in- 
stead of  the  pasture  ground,  and  10/.  per  acre  for  under^ 
letting  certain  parts  of  the  demised  premises;  and  that 
Kingdon  having  thereupon  observed,  that  as  the  distress 
was  (as  in  fact  it  was)  for  the  ordinary  rent  only,  Henley 
had  waived  his  right  and  claim  to  the  said  increased  rents, 
Clarke  expressly  declared,  that  it  had  never  been  the 
intention  of  Henley  to  have  claimed  ihe^  said  kicreas- 
ed  rents  alleged  to  .have  been  incurred;  but  although 
they  bad  not  been  distrained  for,  Henley  was  advised 
he  could  avow  tor  the  same  under  the  first  distress;  yet 
that  notwithstanding  Henley  would  probably  not  daim 
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Bxe/LCLmBq:  such  increflsed  rente,'  if  W.  Ward  complied  with  Henlej^s 

terms  of  arrangemehty  of  to  that  effect. 

That  Kingddn,  being  lihable  to  coide  to  any  satisfiictory 
arrangement  with  Henley  respecting  the  first  distress,  the 
action  of  replevin  was  prbsecnted  in  his  Majest/s  Ootot  «f 
GmmohMeas  at  Westiunsier,  by  TT.fFartf  against  JXraJky 
aii4  his  distraifainj^  biiilifi;  Robert  Narris;  in  which  action 
Itenky  aTOwed,  and  Harris,  as  liis  bailiff,  made  cogmsaaee 
for  the  iai^ears  of  the  said  ordinary  rent  of  S70{.|  and  also  the 
said  penal  increased  rents;  and  that  thereupon  fF.  Ward 
applied  to  the  Court  of  Common  Pleas  for  permission  to 
bring  into  Court  the  amount  of  the  arrears  of  the  said  or- 
dinary ^ht  otSlOL  then  temaining  unpaid:  and  that  the 
said  Court  baying  granted  such  permission,  W.  Ward  paid 
into  the  said  Court,  in  that  action,  the  sum  of  SVX.  6r., 
which,  together  with  the  amount  of  land-tax  paid  by  W. 
FFdrriJinrespect  of  the  said  premises,  and  with  the  said  4061 
raised  and  received  by  Henley  as  aforesaid,  was  equal  to 
the  arrears  of  the  said  yearly  rent  of  S70/.,  for  which  the 
last  mehtioiied  distress  was  made. 

Tfi'atlhe'^d  stiin  of  310/.  6s.  was  subsequently  taken 
out  6f  Court,  and  received  by  Henley;  and  that  tiie 
action  beihg  "at  isis(ue,  the  same  came  on  to  be  tried 
at  the  last  Summer  Assizes  for  Dorsetshire,  holden  at 
Dorehesier,  wh^n  ^videiice  having  been  adduced  to  prove 
Aeaiiiount  of  penal  rents,  a  verdict  was  by  and  with  the 
constot  of  the  ]^arties  to  such  action,  taken  for  the  de^ 
fendantd  hi  the  same  action,  with  2000/.  damages  on  Ae 
first  issue,  and  1^.  on  the  other  issues,  and  costs,  subject 
to  to  order  of  nisi  prius  then  made  in  the  said  action, 
by  the  consent  of  the  parties  to  such  action,  for  referring 
the  sidd  damages  to  Thomas  Best,  Esq.  to  be  reduced  by 
him  if  h6  should  think  fit,  giving  to  Henley  rent  due  to 
the  94th  of  ./im^,  then  last,  for  the  said  premises,  and  al- 
lowing to  W.Ward  the  value  of  the  crops  then  upon  the 
grounds. 
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That»  in  pursuance  of  the  said  order  of  m^  priua^  B*eh.Ch.mBq. 
the  said   Thonuis  Best  proceeded  upon  the  said. refer-     , 
ence,  and  taking  the  account,  reduced  the  damages  to 

That  Henley  had,  subsequently  to  the  said  replevin  and 
replevin  bond,  had  and  received  sums  of  money  amount- 
ing, in  the  whole  to  a  sum  consiclerably  greater  than,  and 
exceeding  the  value  at  which  the  said  cattle,  goods  and 
chattels  seized  on  the  first  mentioned  distress  were  so  es- 
timated and  valued  as  aforesaid. 

That  the  said  bond  s6  entered  into  by  the  plaintiffs  had 
been  assigned  to  the  defendants  Henley  and  Norris,  and 
they  had  commenced  an  action  upon  it  in  the  Common  Pleas, 
against  the  plaintiffs,  for  the  whole  penalty  of  such  bond* . 

The  bin  charged  (inter  alia)  that  the  plaintiffs  were 
not,  nor  was  either  of  them,  consenting  or  privy  to,  or 
acquainted  with,  the  said  transactions,  arrangements,  and 
matters,  subsequent  to  the  execution  of  the  said  bond,  or 
any  part  thereof,  and  that  by  the  means  aforesaid  they 
had  become  equitably  discharged  from  the  said  bond. 

The  bill  prayed  an  injunction  to  restrain  the  defendants 
Henley  and  Norris  from  prosecuting  the  actipn,  and 
that  the  plaintiffs  might  be  reheved  against  the  bond,  and 
have  tiie  same  delivered  up. 

7?he  defendants  ^(^2^y  and  A^ofTM  admitted  the  general 
statements  in  the  bill,  but  stated,  that  the  sale  of  the  goods' 
under  the  first  distress,  was  in  pursuance  of  an  authority 
given  by  FT.  Ward,  (stated  in  the  answer),  by  which  he  re- 
quested them  not  to  sell  at  the  expiration  of  five  days ;  but  to 
continue  in  possession,  and  sell  at  such  subsequent  time  as 
they  should  think  proper,  giving  notice;  and  under  which 
authority  they  continued  in  possession  till  they  received  a 
replevin  warrant,  and  were  turned  out  of  possession; 
but  it  being  considered  that  William  Ward  was  pre- 
cluded by  his  agreement  from  replevying,  they  again  took 
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Exch.  Ch,  in  Eq.  possession,  but  Subsequently  re-delivered  the  goods  to  WUr 
1827.         liamfFard. 

They  stated  that  on  the  trial  of  the  action  of  replevin 
evidence  was  adduced  to  prove  the  amount  of  the  penal 
rents,  and  the  other  rents  due;  and  the  defendant  Hetdey 
was  proceeding  to  give  further  evidence  upon  that  suligecti 
when  the  Judge  observed,  that  as  the  evidence  had  already 
gone  beyond  2000/.,  the  penalty  of  the  bond,  and  the 
sureties  could  not  be  liable  above  that  sum,  it  was  usdess 
to  go  any  farther;  and  therefore  a  verdict  was,  imder  the 
direction  of  the  Judge,  found  for  the  defendants  in  the 
said  action,  with  damages  to  the  amount  of  SOOO/L ;  and 
that  such  verdict  was  subject  to  an  order  of  nui  prius  then 
made  in  the  action,  for  referring  the  damages  to  Thomoi 
Best,  Esq.  to  be  reduced  by  him  if  he  should  think  fit. 

The  defendants  stated  at  length  the  order  oimsipriui, 
by  which  it  was  ordered  by  the  Court,  by  and  with  the 
consent  of  the  parties — That  the  Jury  should  find  a  ver- 
dict for  the  defendants,  damages  2000/.  on  the  first  is- 
sue, and  1«.  on  all  the  other  issues,  costs  AOs. — And  that 
Thomas  Best,  Esq.  should  reduce  the  amount  of  the  said 
damages,  if  he  should  think  fit,  giving  to  the  said  defend- 
ant, Henry  Hoste  Henley ,  rent  due  to  the  24th  day  of 
June  then  last,  for  the  premises. 

The  defendant  Henley  admitted,  that  he  had  received 
subsequently  to  the  replevin,  the  sums  of  money  foUowing>- 
400/.,  92/.  10&,  SOI/.  16«.,  and  123/.  12^.,  making  together 
the  sum  of  967/.  8^.,  which  exceeded  the  sum  of  900/., 
the  value  at  which  the  said  cattle,  goods  and  chattek 
seized  on  the  said  first  distress  w^e  estimated,  but  of 
which  the  said  sum  of  92/.  10«.  was  received  for  sub- 
sequent rent,  and  the  said  sum  of  173/.  12«.  by  sale  of  the 
crops. 

The  defendants  Henley  and  Narris  admitted  that  they 
had  obtained  an  assignment  of  the  bond,  and  had  eoo- 
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menced  an  action  on  it,  for  the  amount  of  the  final  judgment  Exeh,  ch.inEq, 
in  the  replevin,   amounting  to  1S20/.  I*,  damages,   and      , 
54*8/.  lOs.  costs,  making  together  1769/. 

The  only  evidence  on  the  part  of  the  plaintiffs,  was 
that  of  Kingdan,  the  attorney,  which  merely  went  to  shew 
that  the  plaintiffs  were  not  aware  of  the  authority  given  by 
William  Wardy  to  the  defendants,  Henley  and  Norris^  to 
sell  under  the  first  distress. 

The  defendants,  Henley  and  Norris,  proved  by  the 
auctioneer,  that  after  the  first  distress,  the  plaintiffs 
claimed  the  goods  distrained,  under  an  alleged  assign- 
ment or  bill  of  sale  from  William  Ward^  and  not  as  sure- 
ties in  the  replevin  bond.  They  also  went  into  some 
evidence  to  shew  that  Kingdon  was  the  attorney  employed 
not  only  by  William  Ward,  but  by  the  plaintiffs ;  and  that 
if  the  latter  were  not  expressly  parties,  yet  they  were 
privy  to  and  conusant  of  the  arrangements  between  Wil- 
liam Ward  and  the  defendants  Henley  and  Norris,  and 
their  solicitor. 

The  case  was  argued  on  the  15th  and  20th  days  of 
November i  1825,  before  the  Lord  Chief  Baron  alone,  and 
afterwards  on  the  29th  day  of  June^  1826,  before  the  whole 
Court. 

Knight  and  Russell  for  the  plaintiffs,  contended  that 
the  landlord  by  selling  the  goods  after  the  replevin,  had 
precluded  the  plaintiffs  from  performing  the  condition  of 
the  bond,  and  that  he  ought  not  to  be  allowed  to  take  ad- 
vantage of  his  own  ^vrong.  That  the  liability  of  the  siure- 
ties  was  confined  to  the  reserved  rent  of  the  property  due 
at  the  time  of  the  first  distress ;  and  did  not  extend  to  rent 
which  became  due  subsequently  to  the  replevin  bond,  nor 
to  penal  rents,  whether  accrued  due  at  the  time  of  the  first 
distress  or  subsequently.  That  the  entire  amount  of  the 
value  of  the  goods  at  the  time  of  the  first  distress  had 
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BadL  Ck.inEf.  been  received  by  H^nky^  and  thatt  the  bond  had  become 
^  ®^'  tiier^by  discharged.  That  the  plaintiff^  were  no  paHies 
tb  the  reference  at  nisipfius,  or  the  award,  and  w^'^ot 
bound  or  aflfected  by  it.  And  they  submitted  g^nieifWDjr, 
that  the  transactiond  between  the  defendant  ff&tdeyiM 
fnittam  Ward,  had  ih  equity  discharg^dihis  plaint^fib  ai 
hisAireties.  u      rr.t 


/( 


M&ftini  H.9  Pepy^y  and  Seymour  for  the  defeiidati^L 
urged,  that  the  sale  of  die  goods  after  the  first  dikr^, 
wad  by  arrtogement  between  all  parties,  and  with  ihd  con- 
sent of  the  plaintiffs  as  sureties.  That  during  the  whole 
tmnsactiovi  the  same  attorney  had  been  employed  by 
tUlUam  ITans;,  and  tSie  plaintiffs;  that  though  the  riefer- 
ence  at  nisi  prius  wail  not  eicpressly  stated  to  be  wi&  A^ 
consent  of  th^  phtuMiffs,  as  the  isi^ties  in  the  i^^I^Vfti 
bond,  yet  the  Whole  transaction  showed  that  tbe^'we^ 
privy  to  that  reference.  j     .... 


.     .    J-    ;         I.  ■    . 


Knighiki  reply,  contended,  thirt  it  was  immaterild  wfli^ 
tfaer  the  sale  of  the^  goods  was  with  or  without  the  asseht  of 
the  sur^tied.  The^mbst  iihportant  point,  tix.  that  in  every 
way  the  lan^Uord  had  recovered  the  full  value  distrained  fbr, 
was  left luitouched.  That  the  sureties  had  actually  refused 
to  beccone  parties  to  the  reference  at  nisi  prius.  And  the 
ordst^tmsi prius  had,  therefore,  the  effect  of  rasing*  lhei# 
seOis  fkttn^the  b<^hd. '  By  the  order  of  r^ferdnC^,  r^nt  wk 
given  to  th^  landlord,  #hiidh  could  ilbt  ^s^ly  h'aVe  h^ 
reco^er^  lit  Ae  action  of  replevin.  ' 

a&.ddv.tuUl  ^ 

,    !        .  •  i  »  .  .  .  r  •     '       '        .       1  •       '     •  I 

1827.  . 

Jan.  31ft  Adexa^m»,  LoTd'  Chief  BaroU,  how  de&v^red  tnc 

judgitient  of  ^e  Court.  This  is  a  bill  by  tke  sureties  in  a 
replevin  bond,  to  be  reiieVed  against  the  bond  tipoii  eqiUt- 
able  grounds.    The  i^Kef  \%  sdught  in  equity  upoh  the 
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nound>  that  the  creditor  by  his  transactions  with  the  prin-  EmcH.  ch.  imSq. 

cipal  debtpr,  has,  wirthout  the  conseat  of  the  sureties,  placed     , , 

them  ifi,  a  prorse. situation  thaa.^ey  wpulid  have  been  with-  Wakd 
oi4t^^PBe  ti^msafCliQns.  Tfa^^  is  an.acIiAOwteged  rule  of  hbnlby, 
eq;i^ty^,  f^^  qftea  appUefl"  The  p^te^al  facts  of  the  ease 
are  ^^:  the  brother  of  the. plsiiutitr  wag.  tenant  to  the 
defendant  at  a  rent  of  3^/.  .*  there  were  also  in;the  lease 
covenants,  on  a  breach  of  which,  a  large  sum  per  acre  was 
m^e^pajr^ble  as  an  augmented  rept,  an4  stipulalspd  damages. 
Reiji^,  beii^  in  arrets  in  October ,  1822,  a  distress  was  put 
in^  .  Tl^e  notice  was  for  750/.  and,  upwards.  An  applica- 
tif>n;WAs  made  by;  the  tenant  to  delay  the  sale,  and  he 
ag^reed  that  the  distress  might  be  kept,  on  the  premises,  and 
thaf  t^e  i^ents  of  the  landlord  might  enter  4;o  take  care  of 
tih^.d^ess*:  Aftej;  this  the  tenant  xeplevied:  the  planitiffs 
if;eirf^|tbe  siqreties  in  the  bond,  which  was  given  for  ^000/. 
The^^dlprd's  agents  conceiving  that,  Aiflter  the  undertak- 
ing above  mentioned,  the  tenant  had  no  right  to  replevy, 
made  another  distress :  upon  a  negotiation,  part  of  the  goods 
wexn^  sold,  and  a  siun  of  400/.  was.paid  to  the  landloxd.  An 
aptifca]^,w;Ei8  ]brQ^ght  by  the  tenant  against  the  landlord^  in 
1l^hi^.4^^teaant  pajd  3501.  intoCourt,  that  being  ihe  sum 
idtikhj.with  the  4^L  before  paid,  the  tenant  insisted  was  all 
thi^  was  due*  This  sum  was  taken  out  of  Court  by  Henley, 
the  lanf[|ord.  The  action  went  down  to  trial,  and  by  con- 
8^t  4jhe  defendant  had  upon  his  avpwiy  a  verdict  Sot  20001. 
s^jpe%  Uf  have  th^  .damages  reducod  by  the  award  of  Mr» 
J^p^f^  /JThe  i;^  of  niri  prius  Xf^tetred  Di9t  ovlyAhei  mat- 
ters in  the  case,  but  all  matters  in  diflS^ence  between  those 
parties.  Mr.  f(e$t,  by  his  award,  reduced  the  damages 
to  1200L  There  was  a  subsequent  distress  for  subsequent 
reoL  It  appears  upon  the  whole,  that  more  h«a  been  re- 
covered by  the  landlord  than  die  amount  of  the  debt  for 
mefe  rent , at.  the  time  of  the  replevin;  but  in  the  lease 
the^  were  the  covenants  before  mentioned,  aato  the  mode 
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Etch.  Ch,  in  Eq.  of  management  and  for  the  payment  of  the  augmented  rent, 

,  ^^^^*  .     in  case  of  any  breach*    Evidence  of  such  breach  was  giren 

Ward        at  the  trial  of  the  action,  and  also  in  the  reference.   The  ar- 

[Henlet.       bitrator  took  also  into  the  account,  rent  accrued  after  thfe 

distress,  the  value  of  the  crops,  and  every  other  queatkm 

then  depending  between  the  landlord  and  his  tenant,  the 

parties  to  that  suit. 

This  bill  has  been  exhibited  by  the  sureties  to  be  r^ 
lieved  upon  these  circumstances  from  their  bond.     It  ib 
contended  that  under  these  circumstances  theplaintifis,  the 
sureties,  ought  to  be  refieved  from  all  Bfiibility  on  their 
bond,  upon  the  rules  of  equity,  to  which  I  havie  before  ad- 
verted.    It  seems  fitst  necessary  to  obtain  a  cleav  cotitep- 
tion  of  the  nature  and  extent  of  the  liability  undertaken  hy 
entering  as  surety  into  a  replevin  bond.     The  distress  is 
made  for  rent  in  arrear,  and  the  replevin  bond  is  giveil 
upon  the  re-delivery  of  the  distress  to  the  tenant;  and  it  is 
conditioned  for  the  tenant's  prosecuting  vdth  efiect  loi 
action  of  replevin,  and  for  making  return  of  the  goods  cK^ 
trained,  if  a  return  thereof  should  be  awarded.     The  qiies^ 
tion  to  be  tried  in  the  suit  of  replevin,  is,  whether  aitly  sHA 
what  rent  was  in  arrear  at  the  time  when  the  distress  nm 
made.     The  distress  can  be  sustained  in  respect  of  sodi 
rent  only;  and  to  the  extent  alone  of  such  rent,  as  wfii 
due  at  the  time  of  the  distress.      For  these  compound 
sums,  (and  costs),  the  replevin  bond  is  a  security,  and  fbi^ 
these  only.     The  declaration  in  replevin  merely  comiplains 
of  the  unjust  taking  and  detaining  of  the  plaintiff's  goods: 
it  is  incumbent  upon  the  defendant  in  replevin,  by  his 
avowry  or  cognizance,  to  justify  the  distress,  by  shewing 
a  legal  ground  or  authority  for  making  it;  and  it  is  neces- 
sary for  him  to  shew  in  his  avowry  or  cognizance,  diat  the 
rent  distrained  for  was  in  arrear  before  the  distress,  an^ 
remaining  so  in  arrear,  the  distress  was  therefore  made. 
The  allegation  that  the  rent  was  in  arrear  at  the  time  of 
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the  distress,  is  put  in  issue  by  the  plea  of  riens  in  arrear,  Exeh.  Ch,iuSq. 
HI  the  manner  alleged  in  the  avowry  or  cognizancey  and  ,  ^ 
upon  this  issue,  at  the  trial,  the  defendant  must  prove  rent 
m  arrear  at  the  time  of  the  distress,  otherwise  the  plaintiff 
would  be  entitled  to  a  verdict.  Hence  it  is  obvious  that 
the  verdict  upon  the  record  in  a  replevin  suit,  if  found  for 
the  defendant,  can  be  so  found  in  respect  or  on  account 
only  of  rent  due  at  the  time  of  taking  the  distress ;  because, 
on  the  issue  joined  on  that  record,  no  other  rent  but  the 
rent  which  was  due  at  the  time  of  the  distress,  could  be 
the  subject  of  enquiry  or  investigation  before  the  Jury. 
If  the  defendant  entitle  himself  to  a  verdict  on  the  issue 
of  riens  in  arrear,  he  may  proceed  either  under  the  stat. 
17  Car*  2,  c«  7,  or  at  common  law.  If  he  elect  the  former 
course,  he  must,  besides  the  amount  of  the  arrears  of  rent, 
prove  at  the  trial  the  value  of  the  goods  distrained ;  and 
upon  a  verdict  so  constituted,  the  defendant  may  take 
judgment  for  the  amount  of  the  arrears  found  by  the  Jury, 
and  may  immediately  thereupon  sue  out  execution  against 
die  plaintiff.  If  on  the  other  hand,  the  defendant  should 
not  be  prepared  at  the  trial  with  evidence  of  the  value  of 
the  distress,  he  must  take  his  judgment  at  common  law, 
pro  retorno  habendo.  The  liability  of  the  sureties  in  a  re- 
plevin bond,  is  the  amount  of  the  rent  proved  to  be  in  ar- 
rear at  the  time  of  the  distress,  and  the  costs  of  the  reple- 
vin suit,  to  the  amount  of  the  penalty  in  the  replevin  bond. 
It  has  been  contended  that  the  transaction  between  the 
landlord  and  tenant,  by  which,  part  of  the  cattle,  goods,  &c. 
distrained,  was  sold,  and  400/.  out  of  the  produce  paid  to  the 
landlord,  and  the  rest  disposed  of  with  his  consent,  has  of 
itsdf  the  effect  of  discharging,  in  equity,  the  bond  against 
the  sureties.  This  argument  proceeds  upon  the  assump- 
tion that  the  sureties  might  have  satisfied  their  obligation, 
according  to  its  true  construction,  by  restoring  the  dis- 
tress replevied.     They  say  that  this  mode  of  exonerating 
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MxdLCh.inBq.  tfaemselves,  being  rendered  impossible  by  a  transaction 
K.l^lLt  between  the  principal  debtor  and  the  creditor  obligee, 
Ward  they,  the  sureties,  according  to  the  rule  above  stated,  are 
Hemley.  thereby  equitably  discharged.  A  great  obscurity  enve- 
lopes the  facts  in  this  part  of  the  case;  there  ia  cooflictuig 
testimony  as  to  the  part  which  the  suretiestook  in  this 
transaction;  on  one  side  they  are  repres^ited  as  having 
,had  no  share  in  it ;  on  the  other  it  is  said,  that  it  was  the 
transaction  of  the  sureties  more  than  of  the  tenant,  the 
principal*  It  is  a  satisfaction  to  us  to  be  able  to  escape 
jErom  the  necessity  either  of  deciding  from  the  uncertain 
Ugfats  contained  in  the  depositions,  which  of  diese  repre- 
aentations  is  the  true  one,  or  of  putting  the-  &et  into  a 
course  of  ulterior  inquiry.  We  tiiink  we  can  diapoae  of 
diis  cause,  without  reference  to  this  questi(m.  And,  as  we 
do  not  decide  this  question,  it  would  be  misplaced  to  give 
a  hypothetical  opinion  upon  the  equity  which  the  fincts  are 
supposed  to  raise ;  we  give  therefore  no  opinion  upon  thi» 
first  point.  There  was,  as  I  have  stated,  a  second  distrass^ 
and  it  has  been  urged  that  this  also,  had  the  effect  of  ex» 
onerating  the  sureties;  I  pass  this  by  as  a  point  of  aaiBO^ 
ment.  I  proceed  to  the  third  point,  upon  which  oar  oiwiom. 
is  founded,  viz.  the  transactions  at  the  triaL  The  rwtj 
which  the  sureties  are  liable,  is  the  rent  distiained  f<Nr 
in  arrear  when  the  distress  was  made :  in  respect  of 
subsequent  rent  no  liability,  in  point  of  law,  attachea^ 
tfaem  under  the  bond^  notwithstaoding  a  beeach  aC.tfa^^ 
hood  may  have  been  incurred,  by  the  aoBHWtuzn  of  Ib^^ 
goods  distrained.  The  issue  on  ibe  reootj^  i&  th^: 
plevin  suit,  must  necessarily  be  restricted. to.  an 
concerning  the  amount  of  the  rent  in  arrear  at  the  time 
the  distress,  and  the  verdict  <^  the  Jury  must  be  tlie 
suit  of  an  inquiry  in  respect  of  that  matter  only.  If 
replevin  cause,  in  which  the  only  issue  is,  whether  there 
tent  in  arrear  at  the  time  of  the  distress,  be  t«^emd 
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the  trial,  and  by  the  terms  of  the  rule  of  reference,  the  BxeiuCh.inEq, 
matter  in  difierence,  in  the  cause  be  merely  referred,  the  . 
jurifldiction  of  the  arbitrator  would  be  confined  to  the  is- 
Nie  on  the  record;  an^  in  such  a  case  he  could  decide 
only  on  the  amount  of  the  arrears  at  the  time  of  the  dis- 
tress, in  the  same  manner  as  the  Jury  must  have  done,  if 
the  cause  had  actually  proceeded  to  a  verdict.  In  the 
ease  put,  the  sureties  in  the  replevin  bond  would  have 
had  no  ground  of  complaint,  inasmuch  as  their  liability, 
m.  the  amoimt  of  the  rent  in  arrear  at  the  time  of  the 
iistress,  would  not  be  altered,  the  arUtrator  being  substi- 
tuted in  the  place  of  the  Jury,  and  the  award,  as  well  as 
tlie  verdict,  must  have  been  confined  to  the  rent  oitiginally 
distrained  fbr.  But  if,  at  the  trial  of  the  action  of  replevin, 
dlie  tenant  and  landlord,  without  the  knowledge  or  con- 
tent of  the  sureties  in  replevin,  agree  to  refer  all  matters 
in  difference  between  them;  and  by  the  order  of  reference 
pye  the  arbitrator  a  power  not  only  of  deciding  upon  the 
qfuantum  of  rent  due  at  the  time  of  the  distress,  but  also 
inthorize  him  in  distinct  terms  to  decide  concerning  the 
BBiount  of  rent,  not  only  due  at  a  period  long  subsequent 
to  the  distress,  but  at  a  time  subsequent  to  the  commence- 
Bient  of  the  proceedings  in  the  replevin  suit,  and  of  conse- 
luence  to  arbitrate  concerning  rent,  in  respect  of  which, 
the  sureties  in  the  replevin  bond  were  not,  under  that 
bond,  subject  to  any  liability  whatever,  the  liability  of  such 
noeties  would  be  thereby  altered  and  increased,  because 
the  rent  awarded  by  the  arbitrator  might  be  composed 
either  altogether,  or  in  part  at  least,  of  rent  which  became 
Ine  long  subsequently  to  the  time  of  the  original  distress, 
sod  vdth  which  tiie  replevin  bond  had  nothing  to  do« 
Suppose  goods  to  the  value  of  500/.  to  be  distrained  for  ar- 
rears of  rent,  and  to  be  replevied  in  die  usual  way,  and  upon 
the  usual  replevin  bond;  the  rent  actually  inarrearatthe  time 
of  the  distress  being  200/. :  to  this  extent,  and  the  costs,  the 
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Bxch.  ch,  in  Eq.  suTeties  in  re}>Ievin  would  be  stiicdy  liable ;  and  upon  pwf* 
,  ment  of  that  amount,  in  case  of  an  action  on  the  replevin 
bond,  they  might  be  relieved  by  a  summary  application, 
to  the  equitable  jurisdiction  of  the  Court,  in  which  sudi 
action  might  be  pending,  founded  on  the  stat.  1 1  Geo.  if 
c.  19;  but  under  a  general  reference  like  that  last  above 
supposed,  the  arbitrator  might  find  lOOOA  due  to  the  land- 
lord at  the  time  of  the  reference,  composed  of  the  900L  due 
at  the  time  of  the  distress,  and  of  800/.  which  had  become  due 
after  such  distress,  and  before  the  time  of  the  reference. 
If  the  sureties  were  to  be  bound  by  the  award,  they  would 
be  liable  to  the  whole  penalty  of  their  bond,  (1000/.);  in  a 
case  where  if  the  Jury  had  found  a  verdict,  their  legal 
liability  could  not  have  extended  beyond  200/.,  (the  amount 
of  the  actual  arrears  at  the  time  of  the  distress,  and  fon 
which  such  distress  was  made),  and  costs.  Thus,  under  a 
liability  originally  incurred  for  000/.,  the  sureties  might, 
without  their  knowledge  or  consent,  be  subjected  to  die  pay- 
ment of  800/.  more.  If  this  view  of  the  subject  be  correct^ 
it  appears  that,  by  the  reference  in  question,  the  sureties 
in  replevin  were  placed  in  a  difierent  situation  from  that 
in  which  they  would  have  stood,  if  the  case  had  proceed' 
ed  to  a  verdict  It  may  be  questionaUe  whether  the  sakf 
of  the  goods  distrained  vdth  the  knowledge  of  the  land-' 
lord,  can  be  deemed  material  in  this  inquiry.  After  the 
executiim  of  the  replevin  bond,  the  distrainer  has  no 
power  or  lien  of  any  sort  or  description  whatever  over  fgt 
upon  the  goods  which  were  distrained;  the  tenant  may 
do  what  he  likes  vdth  the  goods,  the  property  in  whieb 
remains  exclusively  in  him,  if  he  has  not  transferred  it 
by  sale  or  assignment.  Heffordy.Algar{d).  So  little 
does  the  subsequent  disposition  of  the  goods  distrained 
a£Pect  the  liability  of  the  sureties  in  a  replevin  bond,  that 

a/ 

(a)  1  Taunt.  318. 
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the  landlord  may  afterwards  distrain  the  same  goods  for  ExcJL(XiHJBq: 
subsequent  rent,  wiUiout  discharging  the  sureties  in  a  re-  y_}^J[i 
plevin  bond,  entered  into  upon  a  former  distress  of  the 
same  identical  goods,  for  former  rent.  It  may,  however, 
be  contended  that,  in  the  present  case,  the  sureties  have 
no  just  ground  of  complaint,  inasmuch  as  evidence  was 
gone  into  at  the  trial,  and  the  right  of  the  defendant  in  re- 
plevin to  arrears  of  rent  at  the  time  of  the  distress,  to  the 
amount  of  the  penalty  in  the  replevin  bond,  thereby  fully 
established  before  recourse  was  had  to  the  reference;  and 
that  the  reference  was  for  the  purpose  of  reducing  and  not 
increasing  the  amount  of  the  rent  proved  at  the  trial  to 
have  been  in  arrear  at  the  time  of  the  distress,  and  of  conse- 
quence that  the  proceeding  was  obviously  advantageous 
to  the  siureties.  But  it  does  not  appear  to  be  reasonable 
thiU  the  landlord  should  have  the  advantage  of  a  gene^ 
ral  and  final  adjustment  of  all  accounts  between  himself 
and  his  tenant,  and  at  the  same  time  hold  the  sureties 
liable  to  any  balance  that  may  be  found  due  to  him  upon 
such  adjustment,  merely  because  such  balance  may  be 
leas  than  the  rent  actually  in  arrear  at  the  time  of  the 
distress;  the  final  balance  may  be  derived  from  a  set^ 
tlement  of  various  conflicting  items  in  dispute  between 
the  parties,  and  may  be  constituted  not  of  rent,  but  of 
some  claim  of  the  landlord  aliunde,  and  in  respect  of  which 
ike  sureties  were  under  no  lialnlity^  If,  therefore,  the 
landlord  seeks  an  advantage  firom  this  mode  of  adjustment^ 
which  he  could  not  have  had  from  the  ordinary  course  of 
(nroceeding  by  verdict,  &c.  he  must  be  considered  to  have 
waived  aU  claim  upon  the  replevin  bond. 

The  decree  directed  a  perpetual  injunction;  satisfaction 
to  be  entered  in  the  judgment  at  law:  no  costs  on  either 
side. 
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"Etch,  Ch.  in  Eq, 
1827. 

John  Spong  and  Letitia  his  Wife,  Jp^N  jSpoNcj  tjli^  young- 
er, Letitia  Spon^  the  yoiKiger^,CfiA*Lp,P^if^f^pA 
D£  Francjpmont,  commonly  caUed  BAR9ff  d^  Ff^^Ncm- 
MONT,  and  Ros^QjiDbis  \yife,  ,Cuar]:4E«,1^^^g^  Har- 
riet Spong,  E^LiZA  Spo;NGf  and  Geobg^  Spokg,  .  J^i^niA 
Spong,  MaaxiSpo,ng,  and  Anna  Spong,  In^j^nts,  hy  tba 
said  JoHN,S?ONG,  th^ir  Father  and  next  Fri^d, — Plaio- 

^^..,r>-    /  "Ztni    Thomas  Spong,  Daniel  Spong,  William  Spong^  and  Bo- 

1826.  '^SAMOND  Spqng,  Widow,  WiLLLAM  RowAN  and  Mab- 
Ikc.  19, 20.       Tfl^  i^  Wife,  William  Abingdon  Bowles,  and  Mary 

1827.  Bowles,  In&nts,  by  William  Bowles,  their  Father 
Jan.29ih.         and  Guardian, — Defendants. 

There  it  no  dis-  JoHN  SPONG,  by  his  will  dated  20th  August,  1814, 

a  Teddnary  and  ^^ly  executed  and  attested  for  the  devise  of  r^  estelfe, 

^^*c^t^^  after  directing  all  his  just  debts,  funeral  and  testamentny 

every  devise  of  expences,  to  be  paid  as  soon  as  conveniently  might  be 

fectipedfic,  in-  after  his  decease;  he  gave  and  devised  to  his  wife' die 

ddnary  de^  possession  of  the  dwelling-house  in  which  he  dien  vesid^ 

inU  only  i>ats  and  also  of  the  cottage  adjoining,  then  in  the  occtlpalibn 

as  the  testator  of  Andrew  Kefnsley,  with  the  out-buildings,  garden,  and 

of  making  his  *  appurtenances  thereunto  belonging,  free  of  all  rent;  tt- 

n*?*  *°  wilacs-  ^P*  government  and  parochial  taxes,  so  long  as  she  cirfi- 

tatessubse-  tinued  his  widow.      And  he  gave  and  bequeathed  to 

ed.  his  said  wife  all  his  furniture,  wines,  moveables  of  ewiy 

a^iMaoesare  description,  not  consisting  of  money  or  secuiitiet  lor 

y^  I  charged  upon  moucy,  in  and  about  his  said  dwelling-house  and  oottaie, 

I   reel  and  person-  .1    . 

al  estates,  and  out>-buildings,  garden,  and  premises,  for  her  natural  life^ 
ciencyof person-  ^^^  Continuing  his  widow;  and  after  the  decease  of  his 
itatoT'^wdr^  said  wife,  or  her  marrying  again,  which  should  first  hap- 
those  specificai-  pen,  he  gave,  devised,  and  bequeathed  his  said  dwefliDg- 
those  densed  house,  cottage,  out-buildings,  garden,  aud  premises,  and 
ra^lovy^de^  his  said  furniture,  and  all  wines  which  should  liot  be  pre- 
mnstn^good  yiously  used  by  his  said  wife,  together  with  hia  moveaUes 
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of  every  description,  not  consisting  of  money ,  or  securities  for  Exdu  Cft.  tn  JS^. 
money,  in  and  about  the  said  premises,  unto  and  to  the  use     ,  ^oy»  ^ 
of  his  son  Thomas  Spong,  his  heirs,  executors,  administra-        Spono 
tors  and  assigns  for  ever.     Also  he  gave  and  bequeathed  to        sponq. 
hissaid  wife  and  her  assigns,  for  her  natural  life,  an  annuity 
of  feur  hundred  pounds;  the  said  annuity  to  be  chargeable 
and  charged  on,  and  issuing  and  payable  as  to  3002.  out 
of  the  lands  thereinafter  mentioned,  clevised  to  his  said 
son  Thamiis  Spongy  and  as  to  100/.  out  of  the  lands  there- 
inafter devised   to  his  son   William  Spong,    and  to  be 
paid  and  payable  by  four  even  and  equal  quarterly  pay- 
mefats,  as  therein  mentioned,  and  with  such  powers  of 
entry  and  distress  as  therein  mentioned:  and  he  directed, 
fliat  the  several  provisions  made  for  his  wif(i  should  be  ac- 
cepted and  taken  in  lieu  and  satisfaction  of  dower  and 
Aifds#  ft^^bench,  and  customary  right*    Also  he  gave  and 
|]|eqpie«Xbed  to  his. executor,  a  legacy  ,of  four  thousand 
,fffwad»  in  trust,  to  iniirest  the  samei  and  pay  the  divid^ids 
,fD  ^tlie  plaintiff  Leiitia  Sponge  the  wife  of  John  Spang, 
4urwg,herwidowhoodi  for  her  separate  use;  and  after  hier 
H^llK^eHsc^  to  pc^y  the  dividends  to  the  said  ^^oi^ii^  Sponge  for 
'Jii^Jifis,  tsubjiectto  bis  not  aUenatingthe^saime  in  manner 
tl^rfW'Vientioned:  and  from  and  imibedialely  tffteir  the 
il^c^A^  '<Mf  the.naid  Letiiia  Spong BSid.tJoh0h  Spongi  £ken 
ib^  g^ye.and  bequeathed  theysai^ipnnoipal  sum  of  four 
^pil^nd  ffmnifi  .Mpon  itrust  for  tb^  benefit.of  all  and  every 
r'lbe)Child'Qr^/)hildren«of/the  said  LetMaSpo^hy  the  said 
foimJSpong  her  hwiband^>ia<]iiaimer«th^reintmention6d: 
jjrovBd^.>alvays;  tbafiiitcaise. all  die  said  children  should 
;blL|iien  Aq  dia  before^any  of  t^em  attained  the  age  of  twenty- 
•j^iteryeajTs^,  todrtritfacM  leavipgij^wful. issue  as  aforesaid, 
fthen  upcin  trust  Ihat  ihe  «aid  principal  sum  of  four  thou- 
sand, pounds  should  sink  into. and  be  deemed  and  taken 
as  part'  of  ilbi^r€siduum.o{  bis  personal  estate.    Also  he 
gfive  and  devised  iinio/ his  son  '7%«maxjS^oiif,  his  heirs 
and  assigns,  aQ  and  every  his  /ineehoU  and  leasehold  es" 
iaies  situate  at  MUlhally  East  MaUingt.Aylerfordi  Bur^ 
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9kdLCh.kiEq.  komaskdlKUonf  and  Sandgate^  in  the  said  county  o{ Kemi, 
}^J^  and  Acton,  in  the  county  of  Middlesex,  therein  mentioned 
and  described :  To  hold  the  said  estates  and  premises  unto 
and  to  the  use  of  his  said  son  T%amas  Spang,  his  heirs 
and  assigns  for  ever,  subject  to  the  annual  payment  4^ 
three  hundred  pounds  to  his  said  wife  during  her  life,  part 
of  the  said  yearly  sum  of  four  hundred  pounds  by  his  wiB 
given  to  her;  and  the  annuity  or  yearly  sum  of  one  hun- 
dred pounds  thereinafter  given  in  trust  for  his  daughter 
Rosamond  Spang.  Also  he  gave  and  bequeathed  to  his 
said  son  Thomas  Spang  all  the  farming  stock,  goods,  and 
chattels,  book  debts,  and  things  contained  in  an  inventory 
lately  made  out  by  him,  and  signed  with  his  name,^  which 
his  said  son  Thomas  Spang  was  in  possession  of.  And 
die  said  testator  thereby  devised  unto  his  executor  a  mes- 
suage or  tenement  therein  described  in  trust  for  his  son 
Daniel  Spang,  and  his  children,  in  manner  therein  mnn^ 
tioned.  Also  he  gave  and  devised  certain  premises  called 
Snadland  MiU,  and  the  several  cottages  attached  thereto; 
and  also  the  drying-houses,  sheds,  and  wharf,  and  about  nine 
acres  of  land  thereimto  belonging,  unto  and  to  the  use  of 
his  son  fFiUiam  Spang,  of  Snadland,  his  heirs  and  assigns 
for  ever,  subject  and  charged  with  the  annual  payment  of 
one  hundred  pounds  to  his  wife  for  her  Rfe,  part  of  the 
said  yearly  sum  of  four  hundred  pounds  given  to  her. 
And  he  gave  and  bequeathed  unto  his  executor  and  his 
heirs,  for  the  tife  of  his  daughter  Rosamond  Spang,  spin- 
ster, an  annuity,  yearly  rent-charge,  or  annual  sum  of  one 
hundred  pounds,  of  lavrful  money  of  Great  Britain,  to  be 
issuing  and  payable  out  of  the  estates  and  premises  devis- 
ed to  his  said  son  Thomas  Spang  as  a£>resaid,  for  her  se- 
parate use,  in  manner  therein  mentioned.  And  he  gave 
and  bequeathed  to  his  said  executor  the  sum  of  one  thou* 
sand  pounds,  upon  trust  to  invest  the  same  and  pay  the 
dividends  to  the  said  Rosamond  Spang,  for  her  separate 
use,  in  manner  therein  mentioned;  and  after  her  decease 
kk  trust  Cmt  her  children  as  therein  mentioiied*    And  he 
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ga^e  and  bequeathed  various  other  legacies  to  the  several  Etek.  Ch.in  Big 
persons  dierein  named.  v_^,«l-> 

The  will  then  contained  a  passage  in  the  words  follow-  Spono 
mg,  vis*  "  And  I  order  and  direct  the  several  legacies  spomo. 
•nd  sums  by  this  my  will  given  and  bequeathed,  or  which 
I  may  hereafter  give  or  bequeath  by  any  codicil  or  codi- 
cib  to  this  my  will,  and  which  shall  not  be  otherwise  di- 
rected to  be  paid,  to  be  raised  and  paid,  or  put  out  and 
invested,  as  the  case  may  require,  within  twelve  months 
next  after  my  decease;  and  I  do  hereby  expressly  charge 
asul  mate  liable  my  real  and  personal  estate  to  and  with 
the  payment  of  the  aforesaid  several  legacies.^' 

And  after  directing  certain  x>6W8,  in  Aylesford  church, 
to  be  used  as  appurtenant  to  his  estate  at  Millhall,  as  to  all 
the  rest,  residue  and  remainder  of  his  real  and  personal 
estate  and  effects  whatsoever  and  wheresoever,  of  what  na- 
ture or  kind  soever  the  same  did  or  might  consist,  not 
thereinbefore  by  him  given  and  bequeathed,  he  gave,  de- 
vised, and  bequeathed  the  same  unto  his  said  son  Thomas 
Spongy  his  heirs,  executors,  administrators  and  assigns 
absolutely. 

And  he  thereby  nominated,  constituted  and  appointed 
his  said  son  Thomas  Spo$igi%o\e  executor  of  his  said  will. 

The  testator  died  in  January ^  1815,  and  the  will  was 
proved  by  the  sole  executor,  the  defendant  Thomas  Sponge 
who  possessed  himself  of  the  personal  estate,  and  paid  all 
the  debts  of  the  testator,  and  some  of  his  legacies,  but  did 
not  pay  or  invest  the  legacy  of  4O00/.  bequeathed  to  or  in 
trust  for  the  plaintiffs;  but  he  for  some  years  subsequent- 
ly to  the  testator's  death  paid  the  interest  of  it;  at  length, 
however,  he  declined  to  pay  the  interest,  on  the  ground  of 
a  deficiency  in  the  personal  estate. 

In  1824,  the  plaintiffs  filed  their  bill  against  the  several 
defendants,  submitting  that  in  case  of  a  deficiency  in  the 
personal  estate,   the  real  estates  of  the  testator  ought 
to  be  sold  for  the  purpose  of  raising  the  said  smn  of 
4000/.  and  interest.    And  the  InU  prayed  aoeordiiigly 


B)Mk,Ch,iHEq.  an  account  of  what  Iras  due  to  the  pfadnti£%',  lAipespectcC 
J!^^^     their  said  legacy  of  4000/.  and  interest,  Wift  ako  df  Whiie  iNui  ^ 

spomi.        hhh1iyt!!ie'tHff/ithd- ^11^)1^  a^ihidabeA»' 

defi^hdanf  T^SMfCOi' /^d^  shouia  nbt  iatfut^k^tll}  Air' 
usual  abcbuiM  k^{£bk  j^biiA  toA  teal  ^Ut^'bf  lil<^  m^'' 
taior;  tiii'^  dasi^  <^  a  defidency  in  the>si«oiiid  ^eskkMJ^' 
a  sale  of  ^e  t^  estates,  in  aid  of  the  personalty;  alid^ a 
reoeivei*,  ihd  other  directions.  .  .     .  .  m  ;  i 

The  defendant  Tk\omas  Spang,  by  his  answ^  stated/ 
that  he  had  ^irhaUsted-  the  'whole  of  the  fiersonal  estafie' 
and  the  t>rOduce  of  th^  rieal  estate,  not  specifieaily  de^ 
vised/ (except  c^^rtain  'freehold  hoiises  bf  the  vtAtte' ot 
TOOK)  in  payineht  of  Ih^  testator\i  debts  $tid  funerftl  md' 
testionentary  expenses;  and  divers  of  the  legticies  given? 
byhis  wiO;  and  that  he' bad' also  out  of  die  rents  and  -jpr^ 
fit^  of  the  testator  s  teal  estates,  devised  to  him  bytiie'- 
sald  ii/JH,  duly  paid  and  kept  down  the  annuities  dlar)^ 
upon  the  same;  And  that  the  produce  of  the  persoiild' 
estalie  and  eflfeots  of  the  testator  beih^  insufficient  fbt^tiir 
pilynient  of  Ins  debts,  funeral  and  testantentary  ezpeiMe^ 
and  l^j^iei^;  he,'  the  defendant,  htfd  also  raised  by  mort^ 
gage^  of  the  saM  estates,  speeificidly  devised  to  him^A^ 
8UBI  of  4,>200/.  and  ti^e  ftirther  sums  of  1000/1  3001.  and< 
900/.  tipott  his  Wn^'persctfial  security  by  bond,  in  aid  of 
the  said  personal  etitate^yMd  appMptfated  tbeaame  as'fiir 
as  it  would  extend,  in  the  payment  of  certain  of  the  lega- 
cies x^t  ihe  testator. '  'A»d  the  ilefendant  by  hist  luis^epy  slat- 
ed his  beUef  that  the  whole  of  the  real  estates  of  the  testa^ 
tor  ^dficaHy  demised  to^him  by  the  testator's  will,  would 
not  be  sufficient,  if  sold,  to  answer  and  satisfy  the  seVerd 
legacies  given  by  the  will  of  the  testator,  and  remaining  un- 
paid, atid  also  the  several  other  daims  'tad  charges  tken 
existing  agakist  the  tssiatorV  estntes^        ^ 

■    ' "  ' '  '    •  '    • '       •       i       : -.  ,•  ■    > ' 

Simpkifuan  and  Knigkt  for  the  plaintiffs.    The  leg»- 
Cl^  are  clearly  chairged  upon  aM  the  real  estates,  as  weB 
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ihote  Bpedfically  devised,  as  the  residuary  real  estates.  Exch,ck.m£f. 
rtmt  the  defendant  Thomas  Sponge  considered  this  to  be  ^_^^7. 
he  true  loo&struction  is  clear,  from  his  having  paid  the  in*  Spos* 
^Beat  of  the  kgacy,  from  the  death  of  the  testator  in  1815,  ^  ^ 
losOi  to  1824» .  without;  alleging  any  deficiency  of  assets* 
3op«(S  cases  have  occurred,  in  which  it  has  been  supposed 
thalflbere  is  a,di£Eecence  between  a  charge  for  debts^  and 
ft  charge  for  legacies;  but  though  there  certainly  is  a  class 
of  cases  which  seem  to  create  such  a  distinction,  on  the 
^und  that  a  testator  is  morally  bound  to  provide  for  his 
lebts;  yety  in  all  the  cases,  the  principle  is,  that  both  debts 
uid  legacies  are  a  charge,  and  that  the  testator  intended 
to  provide  a  sufficient  fund  for  them.  Juddy,Pratt{a), 
QfsmDeo^k  y.  Smith  (b),  Coombes  v.  Gibson  (c),  have  settled 
tha.1  where  there  is  a  charge  upcm  all  a  testator's  real  es- 
tateai  copyhold  estates,  though  not  surrendered,  shall  be 
included.  The  reasoning,  throughout  those  cases,  applies 
t#.  the  present.  The  words  at  the  commencement  of  die 
will  are  general.  Supposing  the  will  had  contained  no  re- 
siduary devise,  could  it  be  contended  that  the  estates  pre- 
viously devised  were  not  charged,  and  if  it  could  not  be 
so  contended,  can  it  be  urged  that  because  the  residuary 
dause  comes  afterwards,  those  words  have  no  effect. 
lit  is  material  to  recollect  that  in  the  very  next  clause, 
the  testator  devises  his  pews  in  the  church,  evidently  having 
his  estates  in  his  recollection  at  that  time. 

Rose  for  the  defendants  William  Rowan  and  Martha 
his  wife. 

Stuart,  for  the  defendants  W.  A.  Bowles  and  Mary 
Bowles. 

Fonblanquej  WUtmarsh,  Crawford,  and  Swann,  for 
the  defendant  Thomas  Spong.— The  defendant  Thomas 
Spong  is  a  residuary  legatee  of  real  and  personal  estate; 

« 

(«)  13  Ves.  168 ;  15  Ves.  390.  (h)  2  Cox  C.  C.  397. 

(c)  1  Bit).  C.  C.  275, 
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Mxk,  Ch,i»Bq.  and  the  question  is,  whether  a  specific  legatee  can  be  caB> 

s,2^Jl^     ed  on  to  make  good  a  deficiency  in  the  assets,  for  pay- 

spono        ment  of  general  pecuniary  legacies.   Our  proposition  is,  that 

Spokg.        *  specific  legatee  cannot  be  called  on  to  contribute  to  the 

payment  of  a  general  pecimiary  legacy;  and  if  he  cannot^ 

that  a  specific  devisee  cannot,  a  fortiori.  Clifton  v.  Bttrt{a)* 

[Lord  Chief  Baron. — I  take  it  to  be  settled  that  a  speci- 
fic legatee  cannot  be  afiected  by  other  legatees.] 

The  rule  equally  applies  to  specific  devisees.  Kigktley  v. 
Kightlejf(b),  Keeling  v.  Brown  (c).  The  testator  has  not  in 
terms  expressly  charged  all  his  estates,  but  the  words  '^  my 
estates**  will  probably  be  considered  sufficient*  In  Joy 
V.  Campbell  {d\  a  testator,  possessed  of  two  estates, 
devised  one  of  them  to  A.^  and  then  charged  aU  his  real 
estates  with  the  payment  of  his  debts  and  legacies:  Lord 
Jtedesdale  in  that  case  admits  that  there  was  no  intentioa 
to  charge;  but  he  says,  the  devise  cannot  take  effect  be- 
cause it  is  against  principle.  This  case  is  much  stronger, 
because  the  testator  has  charged  the  estate  with  an  annui- 
ty to  his  wife.  The  opinion  of  Lord  Alvanley^  in  Kighir 
ley  V.  Kightley,  was  given,  after  some  consideration, 
and  was  confirmed  by  him  in  two  subsequent  cases.  In 
the  present  case,  there  is  a  legacy  of  SOOL  to  the  wife, 
and  a  bequest  of  a  house,  furniture,  and  other  articles  to 
her  for  tife,  and  then  over.  How  are  these  conflicting 
claims  tp  be  arranged.  If  she  is  entitled  to  the  legacy  of 
SOO/.  it  must  be  raised  in  part  out  of  the  house  itself.  The 
estate  devised  to  Thomas  Spong  is  charged  with  an  an- 
nuity to  the  wife  for  Hfe,  as  is  the  estate  devised  to  WU- 
Ham  Spong,  with  an  annuity  to  her  of  100/.,  but  subject 
to  her  releasing  her  dower.  It  is  clear,  that  the  testator 
intended  that  his  estates  should  be  discharged  from  dow- 
er, and  if  she  does  not  receive  the  annuity,  his  intention 
will  be  defeated.     It  is  said,  he  charges  generally  all  his 


(a)  1  P.  W.  C79.  (c)  5  Ves.  361. 

(6)  2  Ves.  jun.  328.  (d)  1  Sch.  &  Lefr.  3St8. 
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estates ;  and  it  mig^t  be  so,  if  it  had  not  been  followed  by  excK  OLmEf, 
the  residuary  deYise.    If  the  testator  intended  the  pecu-     y2^^lLj 
niary  legatee  to  be  paid,  it  is  equally  clear  that  he  intend-        spomo 
ed  the  specific  devisee  to  take  the  benefit  provided  for  him. 
It  cannot  be  contended,  that  a  specific  legatee  of  goods 
and  chattels  can  be  called  upon  to  contribute  to  the  pay- 
xnei^  of  a  pecuniary  legacy ;  and  if  he  can  be,  how,  and  in 
what  manner,  is  the  contribution  to  be  made? 

Hayter  for  the  defendant  Rosamond  Sponge  the  testar 
tor's  widow,  and  for  the  defendant  William  Spang. 

Locat  for  Daniel  Sponge  the  testators  heir  at  law. 
Very  strong  expressions  in  wills  have  frequently  been 
passed  over  by  the  Court,  in  order  to  efifectuate  the  gene- 
ral intention  of  the  testator.  Robinson  v.  Robinson  (a). 
Doe  dem.  Strong  v.  Goff{b).  In  Jesson  v.  Wright  {c), 
Lord  Eldon  expressly  states  it  as  an  established  rule,  that 
where  there  is  a  particular  and  a  general  intent,  the  for- 
mer is  to  be  sacrificed  to  the  latter,  and  that  the  Courts 
are  bound  to  give  effect  to  it.  Here  the  testator's  inten- 
tion clearly  was,  that  all  the  devises  and  bequests  in  his 
will  should  have  effect,  and  not  that  any  one  of  them  should 
be  disappointed  in  order  to  effect  the  other. 

Simpkinson,  in  reply. — The  question  is,  merely,  what 
was  the  intention  of  the  testator;  not  whether  a  pecimiary 
legatee  has  a  right  to  call  on  a  specific  legatee  for  a  con- 
tribution. Joy  V.  Campbell  does  not  appear  to  have 
been  decided  on  this  point,  for  there  does  not  seem  to 
have  been  any  argument  on  the  question,  whether  the  es^ 
tates  were  charged  or  not.  The  marginal  note  of  that 
case  is  evidently  at  variance  with  die  case  itself.  In  the 
teeth  of  the  decree,  it  is  represented,  in  the  latter  part  of 

(a)  1  Burr.  38.  over-ruled  by  Jeuon  t.  Wright^  2 

(6)  11  East,  668.    This  case  wa      Bligh,  1.  (e)  2  Bligb,  1. 
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JBrcA.  CI.  im  Bq.  ike  judgment,  that  the  legacy  wa«  not  charged— not  on  the 
}^^^'  .  ground  of  any  intentiony  but  that  it  was  agaipst  principle— 
that  the  testator  should  so  charge  his  estate.  But  wben  the 
decree  is  examined,  U  appears  that  the  point.  waa,«z- 
pressly  reserved^  .  Keeling  \. Brown  came  on  on  ai^.^- 
ceptiouv  The  question  whether  the  estate  devisie^^^  to 
the. widow  ,waa  charged,  was  not  raised;  the  only » ques- 
tion discussed,  was,  whether  she  was.eAtitled  to  dower  or 
not.  The  cases  qited  oa  the  part  of  the  heir  hav/e  no 
application.  No  persoa  can  doubt  that  the  general  in- 
tention wiU^oyem  the  particular  intention,  if  it  be  clearly 
ei^pri^ssed,.  ,  The  only  difficulty  in  this  case  is  with  respect 
to  tha  mode  in  which  the  specific  legacies  of  chattels  are 
io  contrihute..  iTbe  observations  as  to  the  personal  es^te 
amouivt  to  nothingj.the  personal  estate  being  charged  by 
law;  the  charge  as  to  the  real  estate  is  not  imposed^jl^y 
law,  but  is  a  charge,  which  the  Court  will  carry  ipto  effeet, 
according  to  the  intention  of  the  testator. 

The  case  stood  over  for  judgment' 

J<iii.29M.  '  AlexaI^^er,  Lord  .Chief  Baron, -^This  bill  is ,  brought 
.by  the  (liegf^tf^spf  ^on^  JbAn  Spong  for  payment  of  their 
{^gacief,  a^.&r.tbfi^  purpose  p^ays  an  account  ofhisper- 
SQual  estate i.a^d  if  tl^at  should  be  in8.ufficient,fan  /account 
pf  his  reiil,  e^tj^t^,;  a^d  that  the  deficiency  jpciay  be  raived 
.  out.of  hU.  rea}  lestf t^  Tbe^qu^ion  which  hast boen  ar- 
gv^  ifE^  whetl^f  the. legacies  a^^e  charged,  ^poi^tiu^  i^ 

e^t^,  ,^4  «4so  upoJW  sqfie  pi^^onal  es^tf^,,ifpecil|ci^y.be- 
iqt^thed.j  >y,e  ar^  not  i|i^^  t^s  qsu^  )^&  tQ^  ;imp)iig^f|Q. 
7^e  test^jtpr,  ip;tende4  to  ecq^es^  his  int^tipKi^  .an4i  wbat 
I  have  tp  cpnsVleris,  the  constn^ctioa  which  pHghl^  tq^he 
put  on.  the  words  he  has  used,  and  upon  the  efiectof  those 
wprds,  t^king^the  whole  of  his  will  intp  cons^de^tion- 
, The  words  are  found  towards  the  clo^Cfof  his  will,  and. are 
as  follow — "  And  I  order  and  direct  the  several  legacies 
and  sums  by  this  my  will  given  and  bequeathed,  or  which 
I  may  herciafier  give  and  bequeath  by  any  codicil  or  co- 
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soe 


dicils  to  this  my  will,  and  which  shall  not  be  otherwise  di-  EKek.Ck,inEq, 

1827. 
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rected  to  be  paid,  to  be  raised,  or  paid,  or  put  out  or  in- 
vested, as  the  case  may  require,  within  twelve  months  next        Srono 
after  my  decease.    And  I  do  hereby  expretdff  charge  and       bpono. 
make  liable  my  real  and  perBonal^^tate  to  and  with' the 
payment  of  the  aforesaid  seveHil  legacies.^    And  after 
making  some  arratf gement  resf^eddtig'  c!ertain  pews,  he  de- 
vises his  residuary  estate  of  all  descriptibns  as  follontrs — 
**  And  as  to  all  the  rest,  residue,  and  remainder  of  my 
real  and  personal  estate  and  ^ects  Whatsoever  and  where- 
soever, of  what  nature  or  kind  soever  the  same  doth  or 
may  consist,  not  hereinbefore  by  me  given  and  bequeath- 
ed, I  give,  devise,  and  bequeath  unto  my  son  Thomas 
Spongy  his  heirs,  executors,  administrators,  and  assigns 
absolutely."    If  I  could  find  any  sbUd  distinction  between 
the  estates  which  pass  to  the  devisees  by  special  descrip- 
tions, and  those  which  pass  by  the  residuary  clause,  I 
.should  entertain  a  greater  degree  of  doubt  than  I  now  do. 
I  cannot  find  any  distinction  which  satisfies  me,  either  up- 
on the  words  used  by  the  testator,  or  upon  any  rule  of 
construction  with  which  I  am  acquainted.     And  if  all  the 
real  estate  which  fhe  testator  had  at  the  time  of  making 
his  will  must  be  charged  alike,  if  there  is '  no  difiereiice 
between  them,  it  seems  impossible  to  teAst  the  conclusion, 
dtat  the  estates  given  by  special  descriptions  ai*e  charged; 
for  if  they  were  not,  no  part  of  the  real  estate  would  be 
.charged ;  and  then  some  of  the  wordis  used  tn  this  devise 
would  be  totally  inoperative*     If  there  be  any  distiiidtibn 
between  the  iteal  estates  devised  before  the  charge  of  le- 
gacies on  the  real  estate,  and  those  devised  after,  it  ihust 
be  on  the  ground  that  the  intention  of  the  testatdr  to 
charge  the  one  ithd  notthe  other' is  sufficiently  marked  by 
a  declarsltion  plain  so  as  to  enable  Us  to  make  the  distinc- 
tion; or  if  such  declaration  plain  cahnot  be  found,  theii  it 
must  be  contended,  that  by  law  the  prior  devisees  are 
entitled  to  the  advantages  usually  allowed  to  specific  lega- 
tees, and  that  th^  residuary  de^e^  is  not  entitled  to  the 
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Biek.ck.inEq.  auie  odyaiitaffe.  The  natural  effect  of  the  words  seemi 
M  quite  plain;  it  has  nothing  douhtfiil  or  equiyocal — "  I  ex- 
spono  pressly  nuike  liahle  my  real  and  personal  estate  to  and 
Spono.  with  the  payment  of  the  aforesaid  several  legacies.*'  Here 
is  no  limitation^  no  exception,  no  exclusion  of  any  particu- 
lar lands.  It  is  the  same  as  if  he  had  said,  *^  all  my  real 
and  personal  estate.**  The  natural  effect,  therefore,  of 
the  words  used  by  the  testator  is  to  charge  all  his  real  es- 
tate. I  see  nothing  in  the  residuary  clause  to  control 
these  words,  or  to  diminish  their  effect.  He  gives  all  the 
rest,  residue,  and  remainder  of  his  real  and  personal  es- 
tate and  effects,  not  before  given  and  bequeathed,  to  his 
son  Thomas  absolutely.  There  is  here  no  distinct  inten^ 
tion  indicated  by  the  testator  to  make  those  more  liaUe 
that  any  other  of  his  real  estates.  I  must  now  consider 
whether  real  estates  passing  by  a  residuary  clause,  are,  in 
the  common  course  of  the  application  of  real  assetit,  where 
the  whole  are  charged  with  legacies  by  general  wordsi 
charged  differently  from  such  as  are  devised  in  a  more  spe- 
cific form.  Except  in  the  case  of  Joy  and  Campbell,  in 
the  Irish  reports,  I  have  not  found  any  such  distinctloa 
even  pointed  at.  The  distinction  proceeds  upon  a  notiofi 
of  a  difference  between  a  specific  and  a  residuary  de- 
vise. I  find  no  such  distinction  warranted.  All  devises 
of  freeholds  are  spe  ific.  It  is  so  expressly  laid  down  by 
the  authorities.  In  How  v.  Lord  Dartmouth{a),  the  pre- 
sent Lord  Chancellor  says  expressly,  that  every  devise 
of  kmd  is  specific.  That  was  not  a  mere  passing  JRchm^ 
but  was  material  to  the  question  under  consideration. — 
The  question  was,  whether  Lady  Ann  ConoUy,  being  le- 
gatee for  Ufe^  was  to  have  the  annual  produce  of  a  large 
sum  of  stock  as  a  specific  legatee,  or  to  have  only  what  it 
would  have  produced  if  converted  into  3  per  Cent.  Annu* 
ities.  It  was  urged  that  she  was  a  specific  legatee^  be- 
cause the  stock  was  given  in  the  same  words  as  the  real 

(«)  7  V««.  147. 
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estate.     In  observing  upon  that  argument.  Lord  J52dbii  Eseh,Ch,inEf. 
uses  the  expression  to  which  I  have  alluded,  that  every      .  * 

devise  of  land  is  specific;  but  he  says  it  is  different  as  to  SroNo 
personal  estate.  The  same  Judge  expresses  himself  in  Srosok 
similar  language,  in  Hilly,  Cock  (a).  The  Lord  Chancel- 
lor there  says — "  The  testator  does  not  express,  merely, 
that  his  real  estate  shall  be  sold  and  converted  into  person-^ 
alty,  but  he  takes  both  funds :  the  residuary  real  estate,  if  I 
may  use  that  expression,  every  devise  of  real  estate,  though 
in  form  residuary,  being  specific."  This  view  of  a  devise 
of  land  appears  to  have  been  acted  upon  in  the  case  of 
Clifton  V.  Burt(b);  that  was  a  question  of  marshalling  in 
favour  of  legatees,  and  whether  in  that  way  a  legatee  should 
have  a  charge  upon  freehold  lands.  The  devise  appears 
to  have  been  a  devise  of  the  testator's  freehold  lands  to  one 
in  fee;  and  Lord  Har court  had  decreed  that  they  should 
be  marshalled ;  but  Lord  Macclesfield  reversed  the  decree, 
and  said — **  Though  Equity  will  marshal  assets  in  favour 
of  a  legatee,  as  well  as  of  a  simple  contract  creditor,  yet 
every  devisee  of  land  is  a  specific  legatee.'*  Lord  Maeclei-' 
fieU  therefore  put,  as  to  the  subject  of  marshalling,  a  ge- 
neral devise  of  land  upon  the  footing  of  a  specific  devise. 
The  principle  of  this  course  is  stated  in  some  of  the  cases: 
it  is,  that  a  man  cannot  give  by  a  will  any  freehold  estate, 
but  what  he  actually  has  at  the  time  of  making  his  will. 
And  as  the  corpus  to  be  given  is  perfectly  ascertained  and 
identified,  it  matters  little  whether  it  is  in  the  will  called 
by  its  name,  or  whether  it  is  described  only  as  the  estate 
of  its  owner.  The  testator  has  as  much  the  intention  that 
the  devisee  shall  have  that  specific  estate,  as  he  has,  that 
the  other  devisees  shall  have  the  other  estates*  which  he 
has  more  fully  described.  It  is  quite  otherwidie  with 
respect  to  personal  estate,  which  is  always  floating,  and 
as  to  which  a  residuary  bequest  never  has   any   thing 

(«)  1  Ves.  h  Beam.  175.  {h)  1  P.  WH1.  679. 
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Exek.Ck.h^Eq.  precise  or  defined.     There  is  a  case  of  Harris  v.  J&i- 

1827 
s '  y     gledew  {a)y  where  also  the  supposed  dtstincticm  between 

Spono  a  residuary  and  a  specific  devise  seems  to  have  been 
Sponc  over-looked.  It  was  a  question  as  to  a  charge  of  debts, 
but  which  for  this  purpose  is  the  same.  In  that  case 
the  testator  after  the  introductory  words  '  my  debts 
being  first  satisfied,  I  devise  as  follows:' — He  then  de- 
vised part  of  his  estate  being  fireehold  to  his  brother  in 
fee,  to  whom  also  he  bequeathed  a  term  for  years;  other 
part,  being  copyhold,  he  devised  to  ^.  in  fee ;  other  part  of 
his  freehold  he  devised  to  JS.,  and  the  renuuning  part  to 
C.  in  fee.  No  distinction  is  made  between  any  of  the  de- 
vises, except  as  to  the  copyHold,  which  turned  upon  its 
being  unsurrendered.  If  the  devise  to  C.  were  a  sweefang 
residuaiy  devise,  this  case  would  prove  that  there  was  no 
distinction.  Some  cases  have  occurred  in  which  it  seeas 
hardly  possible  that  the  distinction  betwe<!n  a  specific  and 
a  residuary  devise,  if  it  had  existed  in  the  mind  of  the 
Court,  could  have  escaped  observation.  In  Kigktley  v. 
Kigktley  (6),  the  Master  of  the  Rolk  was  of  opinion  that 
the  legacies  were  not  charged  at  all;  though  he  thouf^ 
the  debts  were ;  but  it  seems  scarcely  possible  that  he  could 
have  considered  that  case  so  much  as  he  did,  without 
pointing  to  such  a  distinction,  if  it  had  existed  in  his  miiid; 
for  there  were  a  number  of  specific  devises  and  a  resUuaiy 
devise,  but  in  discussing  the  questi<m  as  to  the  charge  on 
the  real  estate,  he  treats  them  all  as  specific  deviaea.  la 
How  V.  Lord  Dartnumth  (c).  Lord  Eldon  expresaly  layi 
it  down,  that  every  devise  of  land  is  specific.  That  wis 
an  important  pro}K>ation  with  respect  to  the  case  whidi  he 
had  to  decide.  In  Keeting  v.  Brown  (et),  the  questioD 
was,  whether  debts  were  charged.  There  were  sev^nl  qie* 
cific  devises,  and  a  general  residuary  devise.  The  Master  of 


(fl)  3  P.  WiU.  91.  (c)  7  Ves.  147. 

lb)  2  Ves.  jun.  328.  (d)  5  Ves.  361. 
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the  RoHb  was  of  opinion^  that  the  debts  were  not  charged,  bmJl  ck,  in  Eq. 
but  does  not  -point  at  any  distinction  between  the  two  sorts  vJ!£?Zl-» 
of  deyisesy  as  to  this  question.  If  there  be  no  distinction  Spono 
between  the  residuary  and  the  other  real  estate,  the  con-  ^,0Ma. 
dusion  necessarily  foUowsi  <that-tiiey  must  M  aU  charged, 
the  testator  not  having  dasaed  tlaim  either  by  express 
words,  or  by  any  detlaratidn  |>lain9^va8  it  is 'called;  I 
have  c<Misidered  date  argumeols  which  hare  berat  h^- 
niously  drawn  from  the  hhiitatioas  of  some  of  the  peq%* 
niary.  legaciea;  but  d  think,  the  sutaiost  length  they  go 
IB  to. exalte  surprise^  that  the  testator  should  have  made 
such  a  provision;  they  are  not  strong. enodgh  tm  prove 
that  he  has  not  made  iif  and  this  it  is  whioh  binds  me. 
Hie  words  expressly  charging^  this  tieal  «itasteB^  wsdioiit 
•  any .  exception  expressed,^  or  to  ^be  *  mfeisttd  ^by '  nebessa- 
xjr^implicatiim,  are  in  the  will,  and  I  cannot  get  rid  of  them; 
*I  think  they  are  aUdiargedk  ^  I  htfve.liadgieatdifficidty 
dbout  the  specific^  legacy  of  the  fiuauture  <b  the  wift  for 
fifi^*  1X0  ('make  a^  specific  ^legatee  eontribute  i  to  the  pay- 
ninit  offiecimiary  kga^ies^  isfoonttav^to  #hat  th^Oouti 
nCJE^ityf  diQ^^  whenihey  aotMaetovding  >to* their t^idea in 
idle  didtiibata»tirof,assete»  V  0»4hei«tber  faandi^^fit'Woirid 
•he.veBy.itesn9e  to  bold  that  diei testator (3h«vfaBg>iised  one 
•]^ase»i  squatty  applicable^>tor«the«peisific<l^;acie8i'andto 
.'tfie:q^ific>devi8es,«jmeiiit4ito  lohasge.the  devises  and  ii6t 
4fae^  kgaoiesi  tespeoiajl]^  mbum  >the  ]ii»p08ei)of » charging  die 
Jbgacieaislth^iENdy'reattmilbitt  eante  giirenifor  inferodae- 
jfQg  iA^4k(^klm9Mx^^fmtto^ 

>g6ibei{}^toyiiiim^i^8ai  tetilutirdiB«By^thatJ«flBuiothelp«us- 
«AB(#t9#  4iat;a  |iro(riaoi||i.iittMdedtlq^4lieei)  coiiset{iisnGes, 
.|f9s.]ii^odt|ced\l^.mistake,  op  d»afc<)y; tnistahe steae  wiords 
havebefn.omitted..<^'  I  am  Apt,  howeveivdiilren  to-iM  upon 
thiac^foiqi^ectilre.  i:,tThe  wngrds  are^inthei  will:»they  aits  plain 
and  intelli^ble*  The  testator  has  made  the  law  for  us,  and 
it  is  not  permitted  to  us  to  make  a  will  for  him..  ^  The  only 
case  which  has  been  presented  to  the  Court  as  dir^ct^jr  oi>- 

VOL.  I.  Y 
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Exeh,ch.imEq.  posed  to  tihis  conclusion,  is  Joy  y.  Campbell  {a)»  In  that 
}^^_^  case  the  testator^  William  Broum,  who  was  indebted  at 
his  death,  by  his  will  gave  some  pecuniary  legacies,  and 
then  devised  a  £urm  and  premises,  called  Throne,  which 
was  leasehold  for  lives,  to  his  nephew  WilUinn,  son  of  his 
brother  Thomas,  from  the  time  he  should  attain  twenty- 
one,  and  so  to  the  several  other  children  of  Thomas  in  the 
same  manner,  with  a  special  proviso;  that  none  of  the  de*- 
yises  should  take  effect  until  the  decease  of  Thomas,  as 
it  was  the  testator's  will  that  Thomas  should  have  the  free 
use  and  benefit,  profits  and  advantages,  for  his  natural 
life,  without  impeachment  of  waste.  And  the  testator, 
after  giving  3000/.  among  the  children  of  Ihomas,  devised 
and  bequeathed  the  residue  of  his  real  and  personal  estates 
to  his  brother  Thomas,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  appointed  him  and  Joy  and 
CaanpheU  executors,  directing  further,  that  such  of  the 
legacies  therein  mentioned  as  should  remain  unpaid  at  the 
end  of  twelve  months  from  his  decease,  should  be  then 
well  and  sufficiently  secured  upon  his  freehold  or  perscmal 
estate  and  assets,  and  should  bear  legal  interest  frt>m  thence 
until  paid.  There  were  many  other  questions  in  the  cause 
which  were  discussed  at  large.  Upon  the  present  ques- 
tion, whether  the  legacies  were  charged  only  upon  the  re- 
siduary estates^  or  in  what  order,  there  is  not  one  word 
stated  of  discussion  at  the  bar.  But  in  the  judgment  of 
the  Court  this  is  stated:  '^  The  fund  for  paying  these 
demands  is  only  the  property  passing  under  the  residuary 
devise,  afler  the  specific  bequest  to  Thomas  Broum.  It  is 
attempted  in  the  subsequent  part  of  the  will  to  charge 
this,  but  that  is  against  principle."  And  in  the  marginal 
note  opposite  to  this  part  of  the  judgment,  it  is  thus  stated: 
"A  specific  legacy  cannot,  in  a  subsequent  part  of  tfaewiD, 
be  charged  with  payment  of  debts  or  legacies."    Now, 

(a)  1  Sch.  &  Lefr.  328. 
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this  must  be  a  mistake.  There  can  he  no  doubt  of  the  Exek.ch,inEq, 
power  of  a  testator  to  do  this;  the  question  must  always  v  ^  , 
be,  whether  he  has  or  has  not  done  it.  But  see  what  the  Spong 
text  says:  "  It  is  a  legacy  as  much  as  any  other;  and  it  sporo. 
cannot  be  considered  that  the  testator  meant  to  give 
that  specifically,  and  yet  to  subject  it  in  some  manner,  as 
if  it  formed  part  of  the  residue.**  This  is  something  more 
plausible.  It  is  put  upon  the  intention  of  the  testator, 
and  it  is  said  that  it  cannot  be  presumed,  that  the  test&toi* 
meant  to  give  anything  specifically,  and  yet  to  subject  it,  as 
if  it  formed  part  of  the  residue.  And,  it  is  added  "  it  must 
be  taken  by  the  assignees  of  Thomas  Broum,  not  subject 
to  the  legacies.**  Now,  let  us  inquire  what  the  decree  has 
done.  "  It  was  further  declared,  that  the  rents  of  the 
lands  of  Throne,  (until  one  of  the  sons  of  Thomas  Broton, 
should  attain  twenty-one,  or  all  the  said  sons  should  die 
under  twenty-one),  should  be  considered  as  applicable 
to  the  payment  of  the  debts  and  legacies  of  William  Broum, 
considering  them  as  passing  under  the  residuary  clause 
contained  in  the  will  of  William  Broum,  And  his  Lord- 
ship was  pleased  to  reserve  the  consideration  of  all  ques- 
tion as  to  the  disposition  of  the  absolute  property  of  the 
said  lands,  until  it  should  appear  whether  the  other  funds, 
for  payment  of  the  said  debts  and  legacies,  exclusive  of 
the  said  demand  against  Campbell,  would  be  sufficient 
for  the  payment  of  such  debts  and  legacies,  and  the  costs, 
or  not;  and  also  until  a  son  of  the  said  Thomas  Brown, 
should  attain  the  age  of  twenty-one  years,  or  all  his  sons 
should  die  under  that  age."  The  decree  charges  the 
life  interest  of  Thomas  Brown,  as  if  it  had  passed  under 
the  residuary  clause.  By  the  will  the  testator  express- 
ly provides  that  none  of  the  devises  should  take  effect 
until  the  decease  of  Thomas,  for  that  it  was  his,  the 
testators  will,  and  he  did  t/tereby  direct,  that  his  said 
brother  should  have  and  enjoy  the  free  use  and  benefit, 

y2 
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Exeh,  OLinEq.  profit s  and  advantages  of  said  farm  and  premises,  from 
]^^]^     the  testators  decease,  for  the  term  of  his  natural  life. 

This  is  a  devise  as  specific  as  any  that  can  be  imagined. 
It  is  obvious  that  one  specific  devise  at  least  is  charged, 
and  charged  rateably  with  the  estates  which  passed  by  the 
residuary  clause.  Why,  does  not  appear  on  any  state- 
ment, and  is  not  explained  in  any  argument.  I  feel,  there- 
fore, that,  upon  this  point,  it  is  not  a  case  on  which  any 
reliance  is  to  be  put.  In  trudi,  some  other  considerable 
points  which  arose,  appear  to  have  engrossed  the  attention 
both  of  the  bar  and  the  reporter,  which  may  account  for 
the  seeming  confusion  in  this  part  of  it  I  should  have 
considered  a  judgment  of  the  noble  and  learned  Lord  up- 
on this  point  as  a  great  authority,  because  I  know  well 
how  deeply  he  is  skilled  in  these  subjects;  how  laboriously 
it  was  his  habit  to  examine  the  questions  which  came  be- 
fore him,  and  how  accurately  he  apphed  his  general  know- 
ledge to  the  facts  on  which  he  was  to  decide.  But  I  fed 
no  confidence  that  we  know  the  true  state  of  this  case,  or 
what  principle  upon  this  subject  it  ought  to  be  considered 
as  establishing. 

Upon  the  whole,  therefore,  I  think,  that,  in  the  princi- 
pal case,  the  pecuniary  legatees  must  prevail  over  the  spe- 
cific devisees,  not  by  the  act  of  this  Court,  nor  by  any  rule 
of  Equity,  but  because  the  testator  has  himself  said  so. — 
It  is  the  natural  consequence  of  his  own  words,  which 
ought  to  be  controlled  only  by  odier.  provisions  found  in 
the  same  will,  and  which  nothing  I  can  find  in  the  wiQ 
authorises  me  in  controlling  (a). 

(a)  The  defendaQt,  Thomat  Spong,  has  appealed  from  this  deciee  to 

the  House  of  Loids. 
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EXCHEQUER  IN  EQUITY. 


BEFORE  THE  WHOLE  COURT. 


William  Hodgson,  John  Bleaden,  Robert  Hone,  John 

HosLER,  and  John  Roberts,  Plaintiffs: Edward 

Young  Hancock,  Robert  Vazie,  John  Campbell, 
John  Fenton  Cawthorne,  and  Frederick  Langley, 
Defendants  (a). 

1.  HE  bill  stated,  that  the  defendants  Hancock  and  Vazie  Certain  penons, 
were,  in  the  year  18^5,  the  joint  lessees  of  a  certain  tin  intended  joint 

stook  company, 
agreed  to  pur- 
chase mines.  Articles  of  agreement  were  entered  into,  by  which  the  purchasers  agreed  to  pay  to  the 
vendors  the  porchase-money  by  instalments ;  and  it  was  proTided,  that  if  the  directors  should  not 
hare  received  the  deposits  or  instalments  from  the  share-holders  in  time  to  pay  the  purchase- 
money,  they  should  be  allowed  six  months  further  time.  A  bill  was  filed  by  some  of  the  directors 
to  restrain  the  vendors  from  suing  for  the  purchase-money ;  alleging  that  the  plaintiflBi  only  intend- 
ed to  become  liable  as  directors,  and  to  the  extent  of  funds  received  by  them;  and  not  to  incur  any 
personal  responsibility ;  and  that  they  had  no  funds  as  directors.     A  demurrer  was  allowed. 

A  Court  of  Equity  will  interfere  to  correct  a  formal  instrument  in  which  a  mistake  has  occurred ; 
but  it  is  upon  very  clear  evidence,  generally  written  eindence;  as  where  a  marriage  settlement  ex- 
ecuted in  pursuance  of  previous  articles,  does  not  follow  the  terms  of  the  articles. 

QMUtre, — Whethei'  in  a  suit  by  directors  of  a  joint  stock  company  all  the  share-holders  mutt  not 
be  made  parties.    It  would  appear,  that  they  must 


(a)  The  plaintifis  had  previously 
filed  a  bill  against  Hancock  and 
Vazie  only,  containing  statements 
much  to  the  same  effect  as  in  the 
present  bill,  but  fhe  charges  with 
respect  to  the  non-liability  of  the 
plaintifis,  in  case  they  had  not  suf- 
ficient funds,  were  more  loose 
and  general,  and  the  charges  as  to 
the  mistake  in  the  articles,  rested 
on  an  alleged  admission  of  Mr. 
Florance,  the  attorney,  that  the  ar- 
ticles of  agreement  were  inaccurate- 
ly worded,  so  as  to  convey  a  differ- 
ent meaning  fiN>m  that  which  the  par- 
ties intended.  The  bill  prayed  the 
deliTery  up  of  the  articles  to  be  can- 


celled; or  that  the  plaintiffs  might 
be  declared  to  have  executed  them 
as  directors,  and  to  be  liable  only  to 
the  extent  of  the  funds  received  by 
them  as  directors;  and  an  injunction. 
To  that  bill  the  defendants  demur- 
red for  want  of  equity  and  for  want 
of  parties. 

The  demurrer  came  on  to  bfe  ar- 
gued. 

Knight  in  support  of  the  demur- 
rer.— No  mistake  is  alleged  by  the 
bill  to  have  been  made  in  the  deed. 
According  to  the  deed,  as  stated  in 
the  bill,  the  plaintiffs  are  not  liable 
without  having  received  sufficient 
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and  copper  mine,  in  the  manor  of  Goonearl^  in  the  parish 
of  St.  Agnes,  in  the  county  of  Cornwall,  commonly  called 


funds.  But  if  the  plainti£&,  as  di- 
rectors, are  by  the  terms  of  the  deed 
improperly  made  personally  liable, 
still  the  mistake  is  not  stated  with 
sufficient  precision  to  enable  the 
Court  to  interfere.  The  bill  is  also 
defective  for  want  of  parties,  every 
one  of  the  shareholders  ought  to 
have  been  made  parties.  The  Court 
cannot  decree  this  deed  to  be  de- 
livered up  to  be  cancelled,  without 
the  permission  of  the  otherdirectors, 
as  they  might  subsequently  file  a 
supplementary  bill  for  a  specific 
performance  of  the  articles.  It  is 
a  settled  principle  of  a  Court  of 
Equity,  to  have  all  parties  interested 
in  the  question  before  the  Court, 
and  not  to  make  a  decree  by  parcels, 
as  it  would  create  a  multiplicity  of 
suits.  The  Lord  Chancellor  has 
decided  in  numerous  instances,  in 
cases  of  joint  stock  companies,  that 
every  individual  shareholder  must 
be  a  party.  The  principal  case  on 
the  subject  is  Van  Sandau  v.  Moore ; 
on  the  argument  of  that  demurrer, 
I  cited  all  the  cases ;  but  the  Lord 
Chancellor  held,  diat  there  v^as  a 
great  distinction  between  the  case 
of  an  ordinary  partnership,  and  the 
case  of  a  joint  stock  company;  that 
in  the  former,  contribution  among 
the  partners  might  easily  be  ob- 
tained, but  that  in  the  latter,  it  would 
be  almost  impossible.  Hie  Vice 
Chancellor  has  certainly,  in  some 
subsequent  cases,  over-ruled  de- 
murrers for  want  of  parties,  but 
those  cases  proceeded  on  the  ground 
&at  a  firaud  had  been  practised  on 
the  pltintiffiy  giving  them  ao  equity 


against  the  defendants  in  the  nature 
of  an  equitable  auumpsitf  as  in  the 
Rndish  case.  Coll  v.  Wolatton,  2 
P.  Wil.  154.  Here,  there  is  no 
fraud  imputed.  The  directors,  ao-> 
cording  to  the  plainti£&,  are  trustees, 
andHhere  cannot  be  a  decree  in  the 
absence  of  any  one  of  the  cestuU  que 
trust, 

Simpkmum  and  Sdaier  in  sup- 
port of  the  bill.  The  real  agree- 
ment between  the  parties  was,  that 
the  plainti£&  should  not  incur  any 
personal  responsibility,  but  only  be 
liable  as  directors  to  the  extent  of 
the  fimds  which  should  come  U> 
their  hands.  By  &e  articles,  the 
plaintiffiare  made  personally  liable. 
The  cases  lately  decided  by  the 
Chancellor  are  contrary  to  all  die 
former  decisions. 

Alexander,  L.  C.  B.— -I  do  not 
mean  to  give  any  opinion  on  one 
of  the  points  raised  upon  the  argu- 
ment of  this  demurrer,  I  mean  the 
point  with  respect  to  the  want  of 
parties.  I  would  not  have  decided 
that  point  without  a  great  deal  of 
consideration ;  for  some  of  the  argu- 
ments have  been  carried  to  the  ex- 
tent, that  no  decree  can  ever  be 
made  in  a  suit,  without  having  all 
persons  parties  who  may  by  any 
possibility  have  an  interest  in-  the 
subject  of  the  suit.  I  had  con- 
sidered for  many  years  of  my  life, 
Aat,  generally  speaking,  every  per- 
son interested  must  be  made  a  par- 
ty; but  that  this,  though  a  geneial 
rule,  v^as  not  an  invariable  one, 
sometimes  yielding  to  ciicamatanoes 
for  the  sake  of  conveaitiioe.    1^ 
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the  East  Doums  Mine;  and  being  unable  to  work  the  saUie 
by  their  own  private  resources,  formed  a  project  for  estab- 


most  ^miliar  cases  in  which  the 
rule  has  been  departed  firom,  are 
the  case  of  a  tenant  in  tail,  with  re- 
mainders orer,  in  which  it  is  settled 
that  it  is  sufficient  to  make  the  ten- 
ant in  tail  only  a  party ;  and  the 
case  of  a  bill  against  an  executor 
who  sustains  the  rights  of  all  par- 
ties interested  in  the  personal  estate 
under  the  will;  and  a  decree  is 
constantly  made    in    such  cases, 
without    having    the    other    par- 
ties before  the  Court.    These  are 
instances  of  exceptions  to  the  gene- 
ral rule :  I  certainly  did  also  under- 
stand that  there  was  another  class 
of  cases,  where  the  parties  interested 
were  so  numerous  that  to  insist  up- 
on their  being  all  brought  before 
the  Court,  would  in  effect  amount 
Co  a  denial  of  justice ;  and  that  in 
fuch  cases,  the  parties  had  an  op- 
portunity given  them  of  going  be- 
fore the  Master.    But  when  I  hear 
that  the  Lord  Chancellor  has  lately 
decided  to  the  contrary,  I  should 
have  hesitated  to  act  on  my  own 
opinion,  especially,  when  I  remem- 
ber the  g^at  anxiety  and  attention 
which  that  noble  and  learned  lord 
pays  to  all  cases  before  him.    I  am 
glad  that  I  am  able  to  dispose  of  this 
case  to  my  own  satisfaction,  with- 
out adverting  to  this  point.      On 
the  other  ground  I  have  formed  a 
▼ery  clear  opinion.    The  whole  bill 
points  at  the  correction  of  an  instru- 
ment. One  part  of  the  prayer  cer- 
tainly is,  that  the  instrument  may 
be  delivered  up  to  be  cancelled, 
but  on  what  ground  I  am  at  a  loss 
to  understand.    The  object  of  the 


bill  seems  to  be,  to  induce  this 
Court  to  do  that  which  is  the  pro- 
vince of  a  Court  of  law,  either  with 
or  without  the  assistance  of  a  Jury, 
namely,  to  put  a  legal  construction 
on  this  instrument  Connecting  the 
prayer  of  the  bill  with  the  charges, 
it  alleged  that  the  instrument  does 
not  contain  the  intention  of  the  par- 
ties, and  seeks  the  correction  of  it 
That  such  relief  has  been  given  in 
equity,  there  can  be  no  doubt;  but 
it  has  been  on  a  very  strong  case 
supported  by  conclusive  evidence 
of  mistake.  And  if  the  plainti£&  in 
this  case  had  made  out  by  clear 
evidence  any  mistake,  I  should 
have  been  inclined  to  over-rule  this 
demurrer;  but  we  have  only  before 
us  the  mere  allegation  in  the  bill, 
which  amounts  to  nothing.  If  we 
were  now  at  the  hearing,  and  every 
thing  in  the  bill  stated  were  estab- 
lished,  I  see  nothing  which  could 
enable  the  Court  to  decide  for 
the  plaintiff.  There  is  only  the 
mere  statement  with  respect  to  Mr. 
Fhrance^t  declarations  of  the  ef- 
fect of  the  articles  of  agreement. 
What  a  door  would  be  opened  to 
litigation  and  expense,  if  an  instru- 
ment, which  must  be  taken  to  have 
been  examined  by  all  parties,  be- 
fore the  execution  of  it,  were 
to  be  varied  upon  the  testimony 
of  one  witness;  such  a  proceeding 
would  unsettle  all  transactions.  If 
I  could  find  no  authority,  I  should 
have  no  difficulty  in  making  this 
one,  so  far  as  ray  opinion  would 
have  that  effect  The  cases,  which 
have  been  decided  with  respect  to 
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lishing  a  joint  stock  company,  for  the  purpose  of  disposing 
of  their  interest  in  the  said  mine,  and  of  raising,  at  the  same 
time,  a  large  sum  of  money;  and  they  made  arrangements 
accordingly,  for  forming  a  company  of  proprietors  of  the 
said  mine;  and  after  divers  applications  to  the  plaintifi 
and  other  persons,  the  plaintiffs,  together  with  Jiames  Pai- 
ten  AnsthCi  and  the  defendants  John  Campbell^  John  Fen-' 


vaiying  instruments,  are  all  differ- 
ent from  the  present.  Partnership 
articles  expressed  to  be  made  in  pur- 
suance of  a  previous  agreement 
have  been  corrected  to  answer  that 
agreement;  so  also  in  other  cases, 
where  there  has  been  clear  evidence 
of  the  actual  agreement  between 
the  parties.  Here,  the  testimony  de- 
pends on  the  parol  testimony  of  one 
person  ^nly.  I  purposely  abstain 
from  expressing  any  opinion  on  this 
instrument,  it  is  a  mere  question  of 
construction,  and  I  see  no  reason  to 
withdraw  it  from  a  Court  of  law. 
The  bill  ought  to  contain  some  ac- 
curate account  of  the  agreement,  by 
which  the  instrument  is  to  be  cor- 
rected; I  see  nothing  of  the  kind 
here.  And  the  consequence  is,  the 
demuirer  must  be  over-ruled. 

Graham,  B.-^I  do  not  think  it 
necessary  to  enter  into  this  case  vrith 
the  consideration  of  the  point  which 
has  been  argued  with  respect  to  the 
necessity  of  making  every  share- 
holder a  party.  I  shall  confine  my- 
self to  the  other  point.  There  cer- 
tainly are  cases  in  which  a  solemn 
instrument  has  been  corrected  by 
another  i|istrument,  or  by  very  clear 
evidence.  The  most  familiar  cases 
in  which  instruments  have  been  so 
corrected,  are  the  cases  of  marriage 
sitidesi  intended  to  be  afterwards 


carried  into  effect  by  a  settlement 
It  turns  out,  after  the  settlement 
has  been  executed,  that  there  is 
some  radical  mistake  in  it,  and  this 
is  corrected  by  the  previous  articles. 
In  the  present  instance  we  are  to 
collect  something  from  which  the 
correction  sought  by  the  bill  is  to 
be  made.  Suppose  Mr.  Floranu 
to  be  called  and  examined,  would 
this  enable  the  Court  to  correct  the 
instrument.  The  bill  charges  that 
Floranu  has  admitted  that  the  arti- 
cles are  inaccurately,  or  inadvert«> 
ently  and  indistinctly  worded,  ao 
as  to  convey  a  different  meanifig 
from  that  which  the  parties  ooih 
templated  or  intended.  It  would 
be  impossible  for  the  Court  to  cor- 
rect a  mistake^  from  the  loose  way  in 
which  it  is  charged  It  is  very  po^ 
sible  that  the  plaintiffii  did  not  con*^ 
template  the  full  effect  of  the  arti- 
cles, they  were  too  much  occupied 
with  their  grand  object  in  view,  the 
desire  of  gain,  to  think  of  loss.  I 
do  not  mean  to  put  any  constniOi- 
tion  on  the  instrument  itself.  TIk 
same  construction  must  be  put  on 
the  instrument  at  law,  which  would 
be  put  on  it  in  this  Court. 

G ARROW,  B. — I  entirely  ooDCV 
in  the  opinion  expressed  by  ^ 
rest  of  the  Court 

Pemuner  ijlowedi 
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ion  Catethomei  and  Frederick  Langley^  were  induced  and     iEfKtt.  Exek. 

1827. 
prevailed  upon  by  the  said  defendants  Hancock  and  Vazie,      ^'       '  j 

to  take  upon  themselves  the  character  and  office  of  direct-  Hodgson 
ors  of  anew  company,  to  be  called  the  *^  Goonearl  Mining  Hancock. 
Company i^  for  the  purpose  of  carrying  the  said  project  in- 
to effect.  And  it  was  thereupon  agreed  between  the  de'fend- 
ants  Hancock  and  Vazie^  on  the  one  part ;  and  the  plaintiffs 
BndJamee  Patten  Anstice,  and  the  defendants  Campbell, 
CawtAome,  and  Langley,  on  the  other  part ;  that  the  defend- 
ants Hancock  and  Vazie  should  sell  and  convey  all  their  right 
to  and  interest  in  the  mine  to  the  said  proposed  Goonearlmin- 
ing  company  for  the  sum  of  4500/.,  to  be  paid  by  instalments ; 
and  that  the  said  sum  of  4500/.  should  be  raised  by  the 
sale  of  shares,  under  the  authority  of  the  company ;  and  that 
the  legal  estate  in  the  mine  should  be  vested  in  the  direct- 
ors of  the  said  company;  and  that  such  sale  of  shares  as 
aforesaid  should  be  the  source,  and  the  only  source  or 
means  whereby  the  purchase-money  should  be  raised,  or 
supplied,  or  paid.  And  it  was  thereupon  expressly  agreed 
and  understood  by  and  between  all  the  said  parties,  that 
the  plaintiffs,  and  such  other  persons  as  should  be  the  di- 
rectors of  the  said  company,  should  incur  no  individual 
responsibility  whatever  in  the  matter  of  the  said  agree- 
ment; but  on  the  contrary,  should  enter  into  regular  ar- 
ticles of  agreement,  and  execute  the  same  as  directors  or 
managers  of  a  company,  and  not  as  for  themselves  individu- 
ally. And  it  was  also  thereupon  further  agreed  and  un- 
deratood,  that  in  case  no  monies,  or  not  sufficient  monies, 
should  be  raised  by  the  proposed  sale  of  shares  to  the  pub- 
lic, for  the  purpose  of  discharging  the  said  purchase- 
money,  then,  and  in  such  case,  the  said  purchase-money 
should  remain,  either  wholly  or  in  part,  impaid,  as  the  case 
might  be;  and  the  said  defendants,  Hancock  and  Vazie 
should  abide  by  the  loss,  and  the  plaintiffs  and  the  other 
directors  should  never  be  called  on  personally  to  supply 
the  deficiency,  out  of  their  own  private  means.    That 
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Equit.  BmA.     James  Fhranee,  who  was  then  the  attorney  and  soticitor  of 

1  AST 

^  y'  J  the  defendants  Hancock  and  Vazie,  was,  at  their  instanee 
Hodgson  andreque8t,appointedsecretary  of  the  said  proposed  compa- 
Hamcock  ^y*  ^^^  ^^  instructed  and  employed,  as  well  on  behalf  of  the 
said  defendants  Hancock  and  Vazie^  as  on  behalf  of  the  said 
intended  company,  to  prepare  proper  articles  for  the  pur- 
pose of  carrying  the  agreement  into  effect :  and  James  Flo- 
ranee  thereupon  prepared  certain  articles  of  agreement,  in- 
dented, which  he  alleged  to  be  proper  articles  for  the  pur- 
pose, and  to  be  in  all  respects  in  strict  conformity  with  the 
terms  of  the  said  agreement,  which  articles  were  dated  the  3d 
day  o{  August,  1 825,  and  purported  to  be  made  between  the 
said  defendants  Hancock  and  Vazie,  of  the  one  part;  and 
the  plaintiffs,  and  the  said  James  Patten  AnsUce,  and  the 
defendants  Campbell^  Cawthome,  and  iMngley,  of  the 
other  part;  and  thereby,  after  reciting  a  lease  of  the  said 
mine  to  the  defendants  Hancock  and  Fazie,  and  that  the 
said  company  was  about  to  be  formed  and  established,  of 
which  the  parties  of  the  second  part  had  been  chosen  to 
act  as  directors  for,  and  on  behalf  of  themselves  and  other 
the  members  and  shareholders  of  the  said  company.  And 
further  reciting,  that  the  said  last  mentioned  parties,  ai 
such  directors,  had  agreed  with  the  defendants,  Hancock 
and  Vazie,  to  purchase  their  estate  and  interest  in  the 
mine,  to  be  paid  or  payable  out  of  the  money  to  be  raised 
by  the  company,  at  the  times,  and  in  the  manner  therein- 
after mentioned,  (that  is  to  say),  the  sum  of  1000/.  by  the 
instalments  therein  mentioned,  and  that  the  balance  of  the 
purchase-money,  (3500/.),  should  be  paid  within  twelve 
months  from  the  date  of  the  said  agreement,  by  four  quar- 
terly and  equal  payments  or  instalments:  that  in  case  there 
should  not  have  been  received  by  the  bankers  of  the  said 
company,  or  by  the  directors  for  the  time  being,  the  depo- 
sits or  instalments  due  from  the  several  share-holders,  so 
as  to  enable  the  directors  to  pay  the  balance  due  on  ac- 
count of  the  purchase-money  at  the^  time  thereinbefore 
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mentioned,  then,  and  in  such  case,  the  directors  should  gptu,  Bxeh. 
be  allowed  a  further  time  to  pay  such  balance,  until  six  ^  f^*  i 
wumihs  qfter  the  time  or  times  when  the  said  quarterly  in-  Hodgson 
stalments  became  due.  And  the  said  directors  parties  there-  h  akcock. 
to,  did  thereby  promise  and  agree,  that  out  of  the  payment 
so  to  be  made  by  the  subscribers  or  shareholders  in  the  said 
company,  they  would  pay  or  cause  to  be  paid  unto  Hancock 
and  Fazie,  the  purchase  money  or  sum  of  4500/.,  or  so  much 
thereof  as  should  remain  due  and  payable,  according  to 
the  terms  and  at  the  times  before  specified,  subject  never- 
theless to  the  aforesaid  proviso  or  condition.  And  it  was 
agreed,  that  upon  failure  of  any  or  either  of  the  said  seve- 
ral instalments,  on  or  before  the  said  days  or  times  of 
quarterly  payment  as  aforesaid,  whereon  the  said  several 
instalments  severally  fell  due  as  aforesaid,  the  said  deposit 
of  1000/.  and  all  other  payments  made  in  part  of  the  pur- 
chase money  to  Hancock  and  Vazie,  should,  if  so  required, 
under  their  hands,  be  wholly  forfeited,  and  might  thence- 
forth be  retained  by  them  as  their  own  proper  money,  by 
the  way  or  in  the  nature  of  liquidated  damages;  and  that 
the  said  parties  thereto  of  the  second  part,  being  the 
directors  of  the  said  company  or  association,  should  be 
thenceforth  exonerated  and  released  from  all  further  or 
other  payments,  beyond  or  above  what  should  have  been 
•o  paid,  and  in  case  of  such  failure  and  default,  it  was 
agreed  that,  in  such  case,  those  presents  and  the  agree- 
ment for  the  assignment  of  the  said  mine  and  premises, 
should  be  delivered  up  to  be  cancelled,  and  should  be 
null  and  void. 

That  the  plaintiffs  had  lately  discovered,  and  the 
fact  was,  that  the  said  articles  were  at  variance  with 
the  real  agreement,  inasmuch  as  they  contained  a  pro- 
viso, enlarging  the  time  of  payment  to  the  definite 
period  of  six  months,  in  the  event  of  a  deficiency  in  the 
fimds,  that  were  expected  to  be  raised  by  the  sale  of  shares, 
thereby  rendering  the  parties  of  the  second  part,  person- 
ally liable  to  pay  the  said  instalments,  after  the  expiration 
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Bqidt.Etdk,  of  such  extended  period  as  aforesaid;  whereas  such  pro- 
,  ^^^^'  M  viso,  if  inserted  at  all^  ought  to  have  enlarged  the  time  of 
HoDosoir  payment  until  sufficient  funds  should  have  been  raised  to 
Hancock.  Answer  the  instalments;  and  that  the  said  proviso  was,  in 
fact^  inserted  without  the  knowledge  or  authority  of  the 
plaintiffs,  and  without  being  submitted  to  their  approval, 
and  was  inserted  at  the  particular  instance  and  request  of 
the  defendants  Hancock  and  Vazie.  And  moreover  the 
said  articles  contained  a  proviso,  for  the  forfeiture  of  the 
said  1000/.  at  the  option  of  the  parties  of  the  first  part,  ia 
the  event  of  the  instalments  being  in  arrear  and  unpaid: 
whereas  such  proviso,  if  introduced  at  all,  ought  to  have 
given  an  option  to  the  parties  of  the  second  part  to  relin- 
quish the  mine,  and  to  withhold  payment  of  the  said  sum 
of  1000/.  or  a  proportionable  part  thereof,  in  the  event  of 
a  deficiency  or  failure  of  the  expected  funds  and  resources: 
but  the  last  mentioned  proviso  was,  in  fact,  introduced  at 
the  instance  of  the  defendants  Hancock  and  Vazie,  with- 
out the  authority  of  the  plaintiffs,  and  without  being  sub- 
mitted to  their  approval. 

That  the  articles  were  executed  by  the  defendants 
Hancock  and  Vazie,  and  by  the  plaintiffs;  and  that  the 
plaintiffs  executed  the  same  in  full  faith  and  confidence, 
that  the  same  were  framed  in  strict  conformity  with 
the  terms  of  the  agreement,  and  that  the  said  articles 
were  never  read  over  or  explained  to  the  plaintiffs  upon 
the  execution  thereof,  or  previously  thereto;  and  they 
were  induced  to  execute  the  same  upon  the  representati<m 
of  the  said  James  Florance,  and  of  the  defendants  Hai^ 
cock  and  Vazie,  who  respectively  assured  the  plaihtiffi 
that  the  said  instrument  contained  nothing  more  than  the 
real  agreement;  and  that  the  plaintiffs  in  executing  the 
same  would  inciu*  no  personal  responsibility.  That  the 
plaintiffs  were  assured  by  the  said  James  Florance,  and 
by  the  defendants  Hancock  and  Vazie,  and  they  fully  un- 
derstood, expected,  and  believed,  that  the  same  would  be 
presently  executed  by  all  the  other  persons  named  as  par- 
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ties  thereto,  and  that  the  same  was  not  to  be  delivered  up     e^.  Exeh. 
to  the  defendants,  Hancock  and  Vazie,  until  so  executed;         lo27. 

-   ~"v 

but  the  said  James  Patten  Anstice,  and  the  defendants  Hodoson 
Campbell,  Catcthome,  and  Langley,  had  never  executed  Hancock. 
the  same,  though  repeatedly  requested  so  to  do. 

That  Anstice  had  lately  become  bankrupt,  and  Powell 
and  Bovill  had  been  appointed  his  assignees.  That  in 
consequence  of  various  circumstances  that  had  occurred 
since  the  said  agreement  was  originally  entered  into,  the 
formation  and  establishment  of  the  said  Goonearl  Mining 
Company  had  never  been  carried  into  effect,  the  plaintiffs 
having  been  unable  to  accomplish  such  establishment;  nor 
had  any  articles  of  co-partnership  been  entered  into.  That 
no  assignment  of  the  lease  of  the  said  mine  had  ever 
been  made  to  the  plaintiffs,  or  for  their  benefit,  and  they 
did  not  intend  to  call  for  any  conveyance  thereof;  but  had 
signified  their  desire  to  abandon  the  said  agreement,  and 
to  relinquish  any  equitable  right  that  might  have  been 
conferred  upon  them,  by  virtue  of  the  said  articles ;  and 
they  claimed  no  estate  in  the  said  mine  or  lease ;  and  they  in 
the  character  of  directors  or  managers  of  the  said  proposed 
company,  had  no  funds  or  monies  wherewith  to  discharge 
the  said  purchase  money,  as  the  defendants  Hancock  and 
Fazie  well  knew.  That  the  defendants  Hancock  and 
Vazie  made  applications  to  the  said  James  Florance  to 
have  the  said  articles  of  agreement  handed  over  to  them 
for  their  perusal  and  inspection,  and  James  Florance  was 
at  length  prevailed  upon  so  to  do,  and  accordingly  delivered 
thejsaid  articles  to  the  defendants  Hancock  and  Fazie 
for  their  perusal  and  inspection  only,  and  an  undertaking 
in  writing,  imder  the  hands  of  the  defendants  Hancock 
and  Fazie,  was  given  to  the  said  James  Florance,  that  the 
ssdd  articles  should  be  restored  and  returned  to  him  when 
required.  That  the  defendants  Hancock  and  Fazie  had 
refused  to  return  the  said  article^i  and  had  commenced  an 
action  against  the  plaintiffs,  ifho  were  the  only  persons 
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EqtdL  EadL     wlio  had  executed  the  artickft,  as  parties  of  the  second 
,  M     part,  for  the  purpose  of  compelliiyg  them  personally  to  dis- 

HoDotow      charge  certain  of  the  instahnents  of  the  purchase  money, 
Hancock.      ^^^"^  payable  according  to  the  terms  of  the  said  articles. 

The  bill  prayed,  that  the  articles  might  be  delivered  up 
to  be  cancelled,  or  otherwise,  that  the  defendant  might  ex- 
ecute a  proper  release  to  the  plaintiffs,  discharging  them 
from  all  individual  liability:  and,  if  necessary,  that  newa^ 
tides  conformable  to  the  real  agreement  might  be  exe- 
cuted, the  plaintiffs  offering  to  execute  the  same,  and  to 
account  for  all  monies  come  to  their  hands  as  such  intend- 
ed directors;  and  for  an  injunction. 

To  this  bill  the  defendants  demurred  for  want  of  equi^ 
ty,  and  also  on  the  ground,  that  Anstice,  Powell,  and  JBo- 
vill  were  not  parties  to  the  suit. 

Knight,  in  support  of  the  demurrer. — On  the  former 
occasion  the  Court  did  not  decide  the  point  as  to  the  want 
of  parties,  but  considered  the  other  ground  a  sufficient 
objection  to  the  bilL  The  Court  refused  leave  to  amend, 
and  therefore  the  same  case  is  again  made  by  a  new 
bill.  The  plaintiffs  do  not  allege  that  they  have  not 
received  sufficient  money,  but  carefully  say,  that  there 
is  no  money  now  in  their  hands.  Anstice,  as  a  direct- 
or,' must  be  considered  as  a  trustee,  and  as  such  he  is  a 
necessary  party,  notwithstanding  his  bankruptcy.  The 
defendants  can  do  no  act  without  the  direction  of  Atutiee 
as  one  of  the  directors.  Mr.  Floranee  was  the  attorney 
and  agent  of  the  plaintiffs,  and  if  any  mistake  was  made 
by  him,  the  plaintiffs  would  be  bound  by  it;  but  he  was 
satisfied  with  the  deed,  and  they  do  not  offer  to  charge 
him  with  a  mistake.  The  articles  are  not  stated  to  have 
been  delivered  in  the  nature  of  an  esciow,  and  if  they  were, 
this  might  be  used  as  an  answer  at  law.  The  actual  cus- 
tody of  the  articles  was  perfectly  immaterial. 
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Simpkhuan  and  Sclater,  in  support  of  the  bill. — ^The  d€t-  .  SquU.  Ere*, 
cision  in  the  former  case  is  no  guide  for  a  decree  in  the     ,  ^^^^'  ^ 
present.    The  demurrer  admits  the  facts  stated  in  the  bill,       Hodomm 
and  the  question  therefore  is,  whether,  if  instead  of  4e-      Hancoci. 
murring,  the  defendants  had  put  in  an  answer,  admitting 
aQ  the  facts,  tl^  Court  would  not  have  relieved  the  plaint- 
iffs?   If  it  would,  then  it  must  do  so  upon  the  demurrer. 
At  the  time  of  the  agreement,  Mr.  Fhrance  was  the  so- 
licitor of  the  defendants,  and  not  of  the  plaintiffs,  though 
the  plaintiff's  employed  him  to  prepare  the  deed.     He 
prepared  the  articles,  but  not  according  to  the  agreement; 
for  the  articles  make  the  directors  personally  liable,  whilst 
it  was  intended  that  they  should  only  be  liable  to  the  extent 
of  the  fiinds  possessed  by  them.     The  actions  brought  by 
the  defendants  against  the  plaintiff's  are  brought  against 
them  individually,  and  not  as  directors. 

[HuUoeif  B. — If  the  deed  were  reformed  in  the  way  de- 
rired,  the  action  must  be  in  the  same  form ;  you  merely  wish 
to  change  the  onus  of  proof.] 

The  Court  has  interfered  to  correct  mistakes  in  instrur 
ments  in  many  cases.  Henkle  v.  The  Royal  Exchange  As- 
surance Company  (a).  Baker  v.  Paine  (fi),  D*OUphani  v. 
The  South  Sea  Company  (c).  As  to  the  want  of  parties, 
AnHice  never  executed  the  articles. 

Alexander,  L.  C.  B« — It  is  not  clear  that  we  should  do 
gubstantial  justice  by  cancelling  these  articles;  nor  does  it 
appear  whether,  by  reforming  them,  we  should  not  do  sub- 
stantial injustice.  But  it  is  admitted  on  the  part  of  the  plaint- 
itb,  that  if  they  had  received  the  monies  expected  to  be 
raised  by  them,  they  would  then  have  been  personally  liable. 
If  it  were  conditionally  agreed,  that  they  should  be  liable  in 
case  they  had  funds,  and  should  not  be  personally  liable; 


(a)  1  Ves.  Sen.  317.  (c)  Cited  in  Henkle  v.  The  B4fy<d 

(b)  Id.  456.  Exchange  Assurance  Company. 

VOL.  I.  Z 


3S8  CASES  IN  THE  EXCHEQUER, 

Equii.  B*ek.    one  wcmld  have  thought,  that  they  would  haye  slated 
y-l^Z^     in  their  bill,  that  they  had  not  done  that  which  would 
Hodgson      entitle  the  defendants  to  insist  on  their  liability,  lUUDoelyi 
Hancock,     received  any  funds.    On  the  contrary^  they  merely  Btat» 
that  they  have  not  now  any  funds ;  not  saying  whether  they 
have  not  in  &ct  received  sufficient  fundj.    We  ought 
therefore,  in  my  judgment,  to  have  it  dearly  slated  aiMl 
shewn,  that  we  should  do  injustice  by  suffering  the  re- 
cord to  go  to  trial  in  its  present  state.     I  amof  opixuoD, 
upon  the  whole,  that  the  demurrer  should  be  allowed,  be* 
cause  the  bill  does  not  state  that  the  pUixitiffs  have  not  re- 
ceived sufficient  fimds. 

Oarrow,  B. — I  concur  in  the  judgmenJt  of  the  CouiC 

HuLLocK,  B. — It  has  been  said  that  great  iiyuatice  wouU 
be  done  if  the  defendants  be  suffered  to  try  the  action 
without  this  deed  being  reformed^  I  do  not  see  that  jgof 
injustice  will  be  done.  The  object  is,  that  it  should  b^ 
stated  at  law  that  they  have  not  received  fiwds^  Nam  qm- 
Stat,  that,  according  to  the  present  iorm  of  tb^deed,  ibej 
may  not  be  able  to  effect  that  ohject,  even  in  the  pn> 
sent  state  of  the  pleadings,.  They  have  stated  in  the  U^ 
which  shews  the  attention  of  the  pleadey  tQ  have  beep 
called  to  the  subject,  that  they  have  no  funds  in  hand. — 
Tliis  is  a  sort  of  negative  pregnant,  bei^g  a  laere  JMrenmit, 
diat  they  have  not  now  any  Amds  derived  from  the 
mefitioned  in  the  articlcis,  withwt  afaewiag  diat  dMiy 
have  had  sv^cient  Amds. 

It  does  oot  appear  to  n»e  to  £e41ow,  jOT  n^esmiate,  tliit 
injuBtace  wiU  be  done;,  if  ^  ieause  be  auffcaied  im  go  id  trial 
with  due  record  ia  the  present  alate*  And  I  jam  tiieRfim 
of  opiaiQU,  that  the  idemurrar  shouU  be  allamaiL 

Demurrer  allowed. 
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l^m^Hn^on  applied  for  leave  to  amend;  but  the  Court  EquU.Exch. 

refused  the  application^  stating  it  to  be  a  case  in  which  an  --.J—f 

amendment  ought  not  to  be  allowed  (a).  Hodoson 

Hancock, 
(a)  Th,e  action  was  tried  in  tke      1827|  and  a  verdict  was  iound  for 
Common  Pleas,  in  Trinily  Term,      the  plaintifis  at  law. 


IN  THE  EXCHEQUER  CHAMBER. 


QEFORjB  THE  LOUD  CHIEF  BARON. 


Glyn^  3^t.  an4  Others^  v.  iGeorge  BasteRj  and  LycYi  his 

Wife,  and  Others. 

Thomas  DREWEATT  by  Ws  win  devised  and  be-  OevUe  md  be- 
queadied  aU  his  messuages,  lands,  tenements  and  heredita-  ^rsooaintatela 
ments,  ffoods,  chattels,  monies,  and  effects. unto,  and  to  the  *^"*^ '? ,w  ^j?® 

"^  '  '  '  ^  '  remits,  dividends, 

use  of /J.  Harris,  Esq.,  and  the  Rev.  •/.  W.  Best,  Clerk,  andinterestfrom 
the^  heirs,  executors,  admimstrators,  and  assigns,  upon  tke  tame  should 
trust,  after  payment  of  his  debts,  funeral,  and  testamentary  J^7ewivcd*unio 
ezpences  and  legacies,  '*  to  pay  the  rents,  dividends,  and  in-  «»^  ^**^^^^S"*^ 
"  terest  of  my  real  and  personal  estates,  from  time  to  time  as  of  the  tesutor's 
*f  the  same  shall  become  due,  and  be  received  unto  and  for  during  Ihe^term 
V  the  OTly  usei  and  benefit  of  my  daughter  Lucy,  the  wife  of  j*4*'"JtJ^,y 
*•*  Mr.  Geo.  Easier,  for  and  during  the  term  of  her  natural  the  saine  huo 

htr  own  htoidSf 

iife,  and  to  pay  the  same  into  her  own  hands,  independ-  independent  of 
ent  of  her  present  or  any  future  husband;  and  Ae  same  fifturelhusband 
*'  diail  not  in  any  manner  whatever  be  subject  to  the  debts,  »"<*  °o*  ^"  ""y 

•^  1  /»  1  manner  subject 

*^  control,  or  engagements  of  such  present  or  future  bus-  tothe debts,  con- 
"  band,  and  the  receipt  or  receipts  of  my  said  daughter  nwnt^ofsudlT" 

present  or  future 
husband,andher 

receipt  tO'be  a  sufficient  discharge  to  the  trustees,  as  if  she  were  sole  and  unmarried: — Held,  that 

tUi  w|fe  biid  n  power  of  (dienatlon  c^^er  life  ^itprest. 

z2 
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Exch.Ch,inEq.  "  shall  be  sufficient  discharges  to  my  said  trustees,  as  if 

\  oaf 

y ^^_j      "  she  were  sole  and  unmarried."    The  testator  appointed 

Glyk         Hanis  and  Best  executors  of  his  will. 
BA8TBR.  By  indenture,  dated  9th  February ,  1 825,  the  defendants, 

Lucy  Baster  and  her  husband,  granted  to  the  plaintifi,  as 
directors  and  trustees  of  the  Globe  Insurance  Company,  an 
annuity  of  376^.  for  one  hundred  years,  if  Lucy  Batter 
should  so  long  live,  charged  upon,  and  issuing  and  pay- 
able out  of  all  and  singular  the  freehold,  copyhold,  and 
personal  estates,  deyised  by  the  will  of  Dreweait,  in  trust 
as  aforesaid,  particularly  certain  sums  of  stock  standing  in 
the  name  of  the  testator.  And,  by  the  same  deed,  Lucy 
Baster  and  her  husband  assigned  to  the  plaintiff  l^^nAaai, 
a  trustee  for  the  other  plaintiffs,  the  dividends  and  income 
of  such  stocks,  and  the  rents  issues  and  profits,  dividends, 
interest  and  income,  of  the  real  and  personal  estates,  de- 
vised in  trust  as  aforesaid,  to  become  due  and  payable  dur- 
ing her  life,  upon  trust  for  securing  the  said  annuity,  and 
subject  thereto,  for  Lucy  Baster.  The  deed  contained 
the  usual  letter  of  attorney  and  other  powers,  and,  among 
other  covenants,  a  covenant  for  further  assurance. 

Two  quarters  of  the  annuity  having  become  due,  and 
the  trustees  refusing  to  pay  the  dividends  of  the  stocks, 
which  were  admitted  to  be  more  than  sufficient  to  answer 
the  annuity,  to  the  plaintiffs,  or  otherwise  than  into  the 
proper  hands  of  Mrs.  Baster,  the  plaintiffs  filed  their  bill 
against  Mr.  and  Mrs.  Baster  and  the  trustees  and  executors 
of  Dreweatt,  for  payment  and  satisfaction  of  their  annuity, 
and  in  case  sufficient  assets  should  not  be  admitted,  sed^- 
ing  the  usual  accoimts. 

Mr.  and  Mrs,  Baster  put  in  separate  answers,  by  which 
they  confirmed  the  grant  of  the  annuity,  and  expressed 
their  desire  that  a  competent  part  of  the  dividends  should 
be  appUed  in  satisfaction  of  it. 

The  trustees  and  executors,  by  their  answer,  admitted 
assets,  but  contended,  that  under  the  language  of  the  wifl/ 
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they  were  not  justified  in  paying  the  dividends  otherwise  Jlrdk.CA.fa  JS^. 
than  into  the  proper  hands  of  Mrs.  Easier,  as  the  same     >  ^o^7* 
should  from  time  to  time  become  due  and  be  received. 

Clarke  and  Anderdon,  O.,  for  the  plaintiffs. — ^There  can 
be  no  doubt  that  Mrs,  Easier  has,  under  the  terms  of  the 
willy  a  right  of  aUenation:  the  direction  to  pay  the  rents 
and  dividends  into  her  own  hands,  is  merely  to  prevent  the 
claim  of  her  husband;  but  not  to  deprive  her  of  the  pow- 
er of  disposing  of  them.  In  Eroumy,  Like  (a),  under  a 
bequest  of  stock  in  trust  to  permit  a  married  woman  to  re- 
ceive the  dividends  for  life,  for  her  sole  and  separate  use, 
and  to  pay  the  same  into  her  own  proper  hands,  her  receipt 
to  be  a  sufficient  discharge,  a  sale  by  her  of  a  part  of  the  di- 
vidends was  established.  The  point  was  given  up  in  that 
case,  and  therefore  no  opinion  was  given  by  the  Court:  but 
in  Essex  v.  Aikins{b),  which  is  a  stronger  case  than  the  pre- 
sent, for  there  the  trustees  had  expressly  given  notice  to  the 
purchaser  that  they  would  not  pay  the  dividends  to  him,  the 
Master  of  the  Rolls  stated,  that  it  was  the  established  doc- 
trine that  a  married  woman  could  bind  her  separate  jpro- 
perty,  without  the  trustees,  unless  their  assent  was  ren- 
dered necessary  by  the  instnunent  giving  her  the  proper- 
ty«  And  the  only  doubt  which  the  Court  had,  arose  from 
Itord  Rosslyn's  observations  in  Mores  v.  Huish  (c)«  In 
Aeionv.  Whiie{d),  where  rents  were  directed  to  be  paid 
us  the  same  should  become  due  and  payable,  into  the  hands 
of  a  person,  and  noi  oihermse,  for  life,  the  Court  held  that 
the  party  had  a  power  to  alienate  the  life  estate. 

Eiciersieih  for  the  defendants,  the  trustees. — The  gene- 
ral rule  that  a  feme  coveri  is  to  be  considered  as  a  feme 
sole  as  to  her  separate  property,  cannot  be  disputed.    But 

(a)  14  Ves.  302.  (c)  5  Ves.  693. 

(6)  14  Ves.  542.  {d)  1  Sim.  &  S.  429. 


SSi  CASES  l^  THE  EXCHEQUER, 

ExcKOuinEq.  the  Gourt  has  never  gone  so  far  as  it  is  requested  to  do  in 

xI^Jl^     this  case.    In  Whistler  v.  Newman  (a),  JjorALonghborwtgh 

Gltn        observed,  that  if  the  rule,  that  trustees  must  folloi^  a  ^rife's 

Baster.       disposition  over  her  separate  estate  vested  in  them,  was 

pushed  to  its  fuU  e:l:tent,  a  wife  having  trustees,  and  her 

property  under  the  administration  of  the  Court,  Wotdd  he 

less  protected  than  if  left  to  those  legal  rights  ^hich  the 

busband  cannot,  jure  mariti,  affect^  and  wUch  rights  cim- 

not  be  taken  from  her  by  implication  or  inference; 

Alexander,  L.  C.  B. — If  no  modem  case  had  been  dH&i 
to  me^  I  should  have  thought  that  the  wife  had  an  abso- 
lute power  of  dikposal,  on  the  grounds  stated  by  the  Mas- 
ter of  the  RoUis,  in  Essex  v.  Atkins.  I  ihink,  however, 
under  the  circumstances  of  the  case,  the  trustees  were  per- 
fectly justified  in  refusing  to  pay  the  dividends  MAout  ^ 
diiectioii  of  the  Court. 


A  question  was  raised  whether  the  cosis  of  the  suit 
should  be  paid  out  of  the  generil  estate  of  the  testatoi-,  oh 
the  ground  that  the  doubt  had  been  raised  by  the  langulige 
of  the  will,  or  out  of  the  dividends  bequea^ed  to  M&%. 
Baster  fdr  lifet  The  Chief  Baron,  after  some  tottdde^- 
ation,  held  that  the  latter  was  the  pro^^r  fund  Tot  paytoettt 
of  the  costs. 

(a)  4  Ves.  129. 
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BBFORR  THE  WHOLE  COURT.  1827. 


Cornish  r.  Tanner  and  Others.  2,^^^  12M. 

In  October,  1885,  the  plaintiff,  who  was  an  auctioneer,  a  bill  of  inter- 
was  employed  by  the  defendant,  Tanner,  to  sell  by  auction  ttd  i"Z*l!dU 
a  quantity  of  plate.    On  the  20th  October,  the  plate  was  ateiy  after  orbe- 

lore  tbe  coin* 

sdid  by  auction,  and  produced  the  sum  of  44^L  6s.  Sd.,  mencement  of 
Irhich  wlui  r^eived  by  the  plaintiff,  and  he  was  about  to  h'^I^aTorbe 
hand  it  over,  after  deducting  his  commission  and  expenses,  ^«^y«^  till  after 

*  a  jud^Dient  or 

to  Tanher,  when  he  received  a  notice,  dated  the  86th  Oc-  verdict  has  been 
iober,  firom  Messrs.  Knight  and  Fynon^  the  soHcitors  im-  therefore',  where 
der  a  commission  of  bankrupt  agamst  Sir  Walter  Roberts,  wuSi^^ 
not  to  pay  over  to  any  person  the  produce  of  the  sale;  al-  ^^  a  verdcthad 
leging  that  the  plate  was  the  property  of  the  bankrupt. —  by  one  of  the 
In  consequence  of  this  notice,  the  plaintiff  declined  to  pay  i^*unction°had^ 
the  produce  of  the  sale  to  Tanner,  without  an  indemnity;  l^^onr^n** 
and  a  correspondence  took  place  between  the  plaintiff  and  p^d  into  Court; 

_y  the  Court  dissol- 

2anner.  ved  the  ii^unc- 

On  th6  3d  February,  1826.  TanMcr  commenced  »i  ac-  ^^^iJ^Sn? 
ticm  at  law  against  the  plaintiff,  and  obtained  a  verdict  at  ^^^^^  ^«  9^' 

ties  had  come  iHi 

the  Lent  Assizes  for  404/.  2s,  being  the  amount  of  the  the  plaintiff  not 
produce  of  the  sale,  after  deducting  the  charges  of  the  hunting  for  the 
jMntiff,  as  auctioneer.  ^^y^^  fi^^"» 

trending  the  correspondence  between  the  plaintiff  and 
llie  defendant  Tanner,  the  assignees  under  the  commis- 
idon  against  Sir  Walter  Roberts  offered  the  plaintiff  an  in« 
deibnity  on  his  paying  over  the  money  to  them.  On  the 
ISth  of  February,  1886,  the  plaintiff  communicated  audi 
<^er  to  Tanner,  and  proposed,  if  he  would  discontinue  the 
action,  to  retain  the  money  for  Tanner,  and  leave  the  as* 
signees  to  bring  an  action.  Tanner  declined  this  proposal, 
and  the  plaintiff  thereupon  offered  to  take  an  mdemnity 
ft*om  the  assignees,  but  which  the  latter  refused  to  give, 
AB^ing  that  the  plaintiff  had  concealed  firom  tl^em  the 


SM 


CAMES  IN  THE  EXCHEQUER, 


£ffuL  Bnh.     fact  that  Tanner  had  brought  his  action.    And  the  asagn- 
^'*        ees  subsequently  brought  an  action  against  Tanner  to  re- 
cover the  amount  of  the  proceeds  of  the  plate. 

On  the  10th  4prit,  1896,  theiphdntiff  filed  a  bill  of 
interpli^^d^,  ^fiff^  .Tenners  and  the  asdgnees.of  Sir 
fFafier  M^rl^  an4  he,p^  into  Caiu4  di^  said  Mom  ci 

W^\^;$^  J  '.^\^^       U'rt:^    n!:- . .  ■.;i  .  ■ 

.J^  l^  yf^9k  nx^portei^  by  ^  affidavit  that  the  plwitm 
h^d  fii^  ^  1>^  without  any  fraud  or  ooDusion  between 
him  and  the  defendants,  or  any  or  ei&er  of  them;  that  he 
had  not  e&hibited  the  }v3X>  at  the  request  of  the  /dd^wd- 
ants,  or  any  or  either  of  them;  that  the  plaintiff  was  not 
indemj^fied  l|y  the  iMcpdaatSi  or  by  my  or.either  oC  diem; 
a^  thatf  he.h^  exhibited ;  his.  bill  with  no  other  intent  but 
to  avoid  bdng<  Aurtherjliplested  by  the  de&ndanls,  in  the 
actions  i^e^ectiyelyi  pommeneedby  tbepooi^ 
.;  T}ie  defendant)  TanneVf  by  his  answer,  deued*  that  the 
p],^tejiiras  the  pyoperty  of  Sir  Widier  Roierit,  <»  his  as- 
signee^ f^jd  insisted^  thftt  ev^en  if  the  assignees  coidd,tU9- 
taii^any  demand  agaiast  hktt»  (TViimer),  in  respect  toihe 
antiqles  -si^d^  -or  the  produoeof  the  sale»  yet  that  th^  plaint- 
iff having  sold  the  articles  for  the  defendant,  as  an  auc- 
tioneer and  agent,  and  having  received  the  produce  of  the 
sale  in  tblitfcharacter^.>aod£ar  the  defanlant's  use^  hisie- 
Gei^.tbereofTwa8>.iM(  igaiest  the  assignees,  die  possession 
ai^d  reee»p0  i>f  the  defendant  Tanner^  in  respect  of  whidi 
the  assignee^  ebuld  not  sustain  any  action  against  him^  and 
diat  therefore.he  ou^t  to  have  paid  over  die  amount  of 
such  pvoceedsiafteb  deducting  die  expenaea  of  die  aalei  to 
the  defei^dant,  his:principal  and  employer.  The  defend- 
ant also  adaftedj  that  the  plaintiff  Was  iiot  endtleid  to  pot 
Um  te^  iinletfpjead  t.widiidie  other  •defendants;  and  du^ 
if  >he  wserie  >a9  entided^iihe  ought  to  have  filed  his  bill 
so€ftier,  and  not  have  put  die  defendant  to  the  costs  of  die 
action  at  law. 

The  plaintiff  having  obtained  the  common  injunction  for 
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want  of  an  answer,  the  defendant  Tanner,  on  putting  in    Sqmt.SiKk 
his  answer,  obtained  an  order  nisi  to  dissolve  it. 

Merivalef  for  the  plaintiff,  now  shewed  cause.— The 
case  stated  by  the  answer  does  not  entitle  the  defendant 
to  have  the  injunction  dissolved.  The  injunction  was  ob- 
tained on  the  terms  of  paying  the  money  into  Court;  and 
therefore,  if  the  iiy  unction  be  now  dissolved,  the  plaintiff 
will  be  liable  to  pay  the  money  twice  over.  The  assign- 
ees of  Roberts  have  not  answered,  and  the  Court  cannot 
dispose  of  the  case  in  their  absence. 

Teed  and  Russel,  «/*.,  for  the  defendant  TVnin^.— -This 
is  not  a  case  for  a  bill  of  interpleader ;  the  plaintiff  is  not  a 
bulee  or  a  stake-holder,  but  simply  the  agent  of  one  party; 
and  he  may  be  compared  to  a  mere  clerk  or  servant  who  had 
been  entrusted  to  receive  money.  An  agent  to  receive  par- 
ticular monies  is  bound  to  pay  over  the  same  to  his  princi- 
pal, notwithstanding  the  claims  of  other  persons,  and  can- 
not file  a  bill  of  interpleader.  Nicholson  v.  Knowles  (a). 
It  has  been  decided,  that  if  an  action  be  brought  against 
an  auctioneer  for  a  deposit,  he  cannot  file  a  bill  of  inter- 
pleader, if  he  insists  upon  retaining  either  his  commission 
or  the  duty;  for  he  is  then  not  a  mere  stake-holder  or  in- 
different person,  but  has  a  personal  question  to  maintain 
with  the  purchaser.  Mitchell  v.  Hayne  [b).  Here  the  par- 
ties do  not  claim  the  same  thing;  the  defendant  Tanner  on- 
ly claims  the  produce  of  the  sale,  subject  to  the  plaintiff's 
charges:  the  assignees,  if  entitled  at  all,  must  claim  either 
tiie  plate  itself,  or  the  entire  produce  of  it.  The  plaintiff, 
if  he  had  any  right  to  file  a  bill,  ought  to  have  filed  it  immedi- 
.ately,  and  not  have  driven  us  to  a  trial  at  law ;  but  the  treaty 
witii  the  assignees  for  an  indemnity,  shews  there  was  col- 

(a)  5  Madd.  47.  {h)  3  Sim.  k,  S.  63. 


tss 
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r. 

tANMER. 


luAohi  In  Siathan  v«  HaU(a)^  the  Court  hdd|  the  taking 
of  an  indemnity  from  6ne  6f  the  parties  afforded  evideiioe 
of  colhision,  and  was  an  objection  to  an  interpleading 
biU.  The  affidavit  in  this  ease  is  informali  inasmuch  as  it 
does  not  eitpretely  negative  collusion,  or  state  diat  the  MB 
is  filed  by  the  plaintiff  of  his  own  accord  (ft).  The  filet 
that  the  assignees  have  not  answered  is  immaterial,  fiartiie 
aas#er  ot  one  defendant  oannpt  be  read  against  ano- 
ihet. 


Meriffolet  in  reply. — If  there  is  €uiy  defisct  in  the  affida- 
vit, the  defendant  should  have  demurred.  In  jEfycfev. 
Wafrem{e)i  the  Gomrt'i^efiised  to  dissolve  an  injunction  in 
an  interpleediAg  suit,  on  the  coming  in  of  one  answer  on- 
ly; and  said,  that  if  the  plaintiff  delayed  to  get  in  the 
other  ilnswer,  it  would  be  a  special  ground  for  an  applica- 
tion to  dissohre  the  injunction,  or  to  have  the  money  paid 
oul  of  Court.  Here  there  has  been  no  sort  of  delay;  but 
the  i^aintiff^  according  lo  the  rules  of  tibe  Court,  has  been 
unable  to  get  in  the  other  answer.  In  Ste9en$on  v^  A»- 
der$on  (d)^  an  agent,  by  whom  bills  of  exchange  had  been 


(a)  itVinii  30. 

(6)  The  ibilowhig  is  the  form  of 
tiie  affidarit  as  stated  in  Fowl.  Exch. 
P.  Vol.  I.  p.  38. 
*'  In  the  Exchequer, 
Between  A.  B.  Plaintifi", 
and 
C.  D.  and  £.  F. 
Defendants. 
The  above  named  A.  B.,  the  plaint- 
iff in  this  cause,  maketh  oath  and 
laith,  [that]  the  bill  of  complaint 
hereto  axmexed,  is  not  exhibited  by 
the  consent,  knowledge,  or  collusion 
of  either  of  the  defendants  in  the  said 
bill  named,  but  merely  of  his  own 


free  will,  for  relief  in  ^his  honour- 
able Court.  A.  B. 
Sworn,  Ice." 


The  form  of  the  affidavit  in  the 
Praxu  Alma,  C.  C.  is  the  fidlow^ 
ing: 

'<  The  plaintiff  A.  B.  makedi  oath 
and  saith,  that  this  bill  is  exhibited 
by  him  Toluntarily,  and  on  his  own 
account,  and  at  his  own  ooets^  and 
not  at  the  desire,  or  by  the  penna- 
sk)n,  or  at  the  costs  of  my  of  the 
parties  defendants  thereto.^' 

(c)  19  Ves.  322. 

{d)  3Ve».&B.407. 
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mcehned  tot  th€  j)ufpod6  of  {droi^iP6ig  payiiK^itt  t&t  his  ^9iiii.£reJi. 

piinelpii^  Iftrite  aUpwed  to  ite  A^  bUl-^f  k^«^r]^bftder.    The  .  ^^^^'  , 

only  real  objection  to  this  bill  is  the  delay  in  filing  H  uhtfl  Cornish 

after  the  verdict,  and  which  was  occasioned  by  the  treaties  TAidcBi. 
IfliliMiKli  thti  partic^i 

fai  this  <a8e  to^hidh  I  ^6  iMagte^i  i/nf"^^  Ifrhatbee^ 
dt^ted^  a^  an  hivariable  rale,  ^rtmt  «ft  ftgMt  c^iSic^  fik  li 
tnll  of  intet^leadeirs  generally  fipMldli^-^h^^^{m|k$tlifft)h 
mqrtM  true,  but  the  Iriile  is  so  ihr  fr^ito  beiH^ '^i^idbte, 
tha*  it  has  betito  dejiarted  fmmi  in  Hailny  ihisiaMes^  S^- 
JMMCVjri  it  has  been  urged  that  thtt^*  Gmi#t'  oomkidt  ite^  iftfe 
aiiswer  ef  one  defeiidantagainsllliioiheri  lm4lfcat'Ae^o]fe 
die  OdiiHiDn  thisa|iij)Ueattohelhild  Mltot)kinf6&e  i^^ 
dr  the  iisrigne«9  t)f  iUbMtf^  I  etfuidl  ^^ee^«  1^  ihi»^  fbr 
though,  «is  ift  gtoetal  prindtite^  t^  ails^M^  of  Mel  ^MaaMi- 
mi  fSfliiiket  be  »6ad  ai  ^d^iie^f  agtiiiBt  dHd^r  ^dftndMt; 
)r#ti  M|^^[KWilig  ^aigh  bf  til^  loi^c^s  «»  iset  %]^  H  'difliH*Mt 
tiMsi  IM^  «i  didtiim  dauilv  ll^w  i^Mld  thtt*  tldtiirt  ^xMHtlf  ife- 
iddef  dtt  tfic  .Ijasi  BiffiiJte  b^  lilifr  ^dhe  aA^i0HMr|  #itlioA  Am  i«. 
ft^g  td  that  iiiade  by  the  othe^,  tod  eoiteidiefihg  thl^ih 
together?  I  think  the  present  case  ihiist  be^decidCrd  en- 
tirely on  the  ground  of  the  laches  and  delay ^of  the  |>laiht- 
iff.  I  consider  it  due  to  the  public,  and  also  due  to  this 
Court,  that  a  party  seelong  relief  in  an  interpleading  suit, 
should  not  delay  filing  his  bill  luitU  after  a  verdiot  has 
been  obtained  against  him,  and  he  has  availed  himself  of 
every  defence  which  he  could  use  at  law.  *  ^Primd  faciei  I 
think  a  plaintiff  in  an  interpleading  suit,  guilty  of  such  d^- 
lay,  ought  not  to  be  relieved.  I  do  not  mean  to  say>  that 
a  case  may  not  arise,  in  which  the  delay  may  be  satis- 
factorily accounted  for :  that  has  not  been  don^  in  the  pre- 
sent instance;  and  I  am  therefore  of  opinion,  that  the  in- 
junction should  be  dissolved. 
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EfMU.  Badu  Oarrow,  B. — I  entirely  concur  in  the  opinion  of  the 
Lord  Chief  Baron^  for  the  reason  lastly  assigned  by  his 
Lordship. 

HuLLocK,  B, — ^I  concur  in  the  opinion  of  the  Court,  mi 
the  same  groimd.  ^  ^^o^iP^TSon  qi^ight  ,to  be  allowed  to  take 
the  chance,  of  getting  a  verdict  in  his  favor,  and  fij^j'IC  ^ 
that/to  c^me'iiere'an^'file'a  ^m  interpleajler,  wi^iout 
BsMi^^  i^iiJ^g  ir^he  did  not  file  his  bib  m  ihe 
nrstlhit^fee.  -  Aosording  to  my  understanding  of  this 
case,  there  was  a  ir ood  defence  to  the  action ;  for  if  fhe  as- 
signees  had  any  right  to  the  property,  it  must  have  been 
by  relation  to  the  act^of  bankruptcy ,  ly hich  would  have  taken 
away  the  right  of  property, m  Tanner.    The  action  was 


most  pjtibably  for.  money  md  ain^  jre^eived,  and  a  Jury 
would  no  doubt  have  tELi:en  into  theif  considerx^on  the 
charges  incurred  by  the  plaintiff.  No  case^  have 'been 
cited,  and  I  do  hot  suppose  that  there  a^  any,  with  respect 
to.  the  stage  of  proceedings  at  whicui  ah  interpleading  bill 
shpuld  be  filed;  but  it  seem^  most  proper,  and  most  con- 
sonant ho  jus^ce,^  tha^  it  shoiild  be  filed  at^  of  belfol^,  the 
comm^niemient  of  tlbe  actioh,  aind  not  be  d'dayed'tliitil  one 
of  the  parties  na^^lbisen  at  ahn*s  lebgCh  Uiitil  tne  very 

last  moment* 

Injunction  dissolved. 

1    hi  if  '^hiny\  t  .0^1  tci'l*  •?.K|qi:,l  j-fiiirn  u  \\a-   ,?u«    ^^^\.: 
1  •     ■«  • 
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BSrORB  THE  LORD  CHIEF  BARON.  " 

Gxat'i  lav 

LEiOi  r.  Bkckktt.  JU.  fltfii. 

J  ^IS  Tu  a  suit  by  a  judgment  creditor  sguDst  the  h^  TkConrtwiB 
at  law  and  administrator  of  faia  debtor^  to.  o)>tam  the  .b^&-  jaacdM  toMar 
fit  of  his  judgment,  as  a^auut  a  satisfied  mortgaged  term,  ^JSSJJf^^j^ 
and  a  fraudulent  conveyance  by,  the  debtor,  which  were  inraiwedltc^ta 
set  up  by  the  heir  at  law.  .... 

'     ■ ■  *  ■  .■  ;.,  .-If     .-.i.rr  toJM  ■■'ii  ;■: 

Stvari  now  mored  on  the  part  of  the  jim 
iqjuncdcni  tp  reBtmn  the  defenmuii  m^  pujluig  ^ovm 
buil^^ii ,  cutting  dQwn,  dmb^,,  god ,  Qopunitting.  other 
mate.,  /,.,... 

The  motion  was  supported  by  an  aiE^aTlt  of  th^^ts, 
anlofa  notice  of  the  ntotipn.       .\  ",\ 

AffKUiJfDxs.,  L.  Ci  B,-rYou  dp  not  ^ear  that  TOUT  debt 
18  inany,  danger  of  being  lost,  U  theq^  acto  are  pennitted. 
I  do  opt  recollect  such  an  apwication  .aa  the  mreient. ,  and 
I  should  hentate  to  make  the  order  wwiout  an  authority. 


On  the  following  day,  Stuart  admitted  that  he  had 
been  unable  to  find  any  authority  for  the  application.  On 
which  the  Lord  Cluef  Baron  refiised  the  motion,  observ- 
ing, that  though  a  clear  case  of  fraud  nught  perhaps  be 
made  out,  still  it  might  happen  that  the  pluntiff  had  no 
interest  in  the  property. 

Motion  refitted. 


StO-  CA3ES  IV  THE  EXCHEQUER, 

1827, 


Olding  9.  Glass. 

ALLy 


QB4T*8  ISf 


Si^M^  fl^  IT  AKEFIELD  moyed  that  the  answer  to  the  amended 

A  ^^  might  be  taken  off  the  file,  as  being  merely  illusory,  the 

TheC<w»treftt8-  ^^^fendant  only  stating,  4hat  he  knew  nothing  of  the  mat- 

c4  to  order  an  f^j:^  ip  ^  biU  meijtjpned.    Ijx  support  of  t^  wnlicaiipD  he 

to  off  die  file  on  cjkt^  TqnMn  v.  Juei^ifj^e^cf)^  JBaffer  v.  MeUhhQi),ap(L 

dtt^ndsntmere*  _■ 

r]rftatii>9"that  Parker,  T.y  contra. — The  answer  is  pope^r  ai^  juffir 
Uf^f^mjf^  cient,  the  defendant  being  merely  a  trustee,  who,  instead 
S^TSton.  9^  ^^7«W  Ww  ^ovledge  of  each  particular  fe.<^  Vt  ^^, 
ed,"  and  left  the  9|ate9  generally^  ihajt  he  kxiows  nQthing  of  the  {nfttters 
eept.  Doisntio^ed  in  ]the  njmended  bilL    In  Tomkins  y.  Letfibfi^ge^ 

the  defendant,  after  standing  out  the  process  of  the  Coyi^t^ 
put  jua  im  apswer  merely  denying  combina^on,  an^  i;^  sjqgle 
fact  was  answered :  but  even  in  that  case^  the  answer  w^  fffA, 
taken  off  the  file.  In  Barker  \.  Mellish,  no  order  was  made. 
In  Smithy*  Serle,  a  foil  answer  had  been  put  in  to  the  ori- 
^al  bill;  the  bill  was  afterwards  amended,  by  stating  a 
^iffisrent  ca^e,  t;aken  xjiiefiy  from  the  ai;iswer^  and  .die 
question  then  was — ^Whethe^  the  &cts  stated  ix^  the  first 
answer  could  be  taken  as  answers  to  the  amended  bill? 
On  a  reference  to  Master  Stratford,  he  certified  that  he 
could  only  report  the  answer  insufficient.  In  a  late  case, 
of  Marsh  Yf  flju^r,  ^  bill  ,was  filed  by  .txustees  of  a  jpoar- 
TJage  settlement,  against  the  husband  and  wife;  the  hus- 
band p,ut  in  an  answer,  merely  stating  that  he  and  his  .^vife 
yrexe  married  at  such  a  time.  On  motion  before  the  Vice 
Phancellor,  l^s  ^0I¥>r,  thQ];igh  he  e^c|)ressed  hi$  strong  dis- 
approbation of  the  defendant's  conduct,  h,eld,  tba^  the  prac- 
tice did  not  wari^ant  the  taking  the  answer  from  the  file. 

(a)  9  Ves.  178.  (b)  11  Ves.  72.  (c)  14  Ves.  415. 
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Wakefield  in  reply,  contended,  that  no  single  fact  was  Exth,CkimEq. 
answered  in  the  present  case;  and  he  referred  to  a  case  of      v_.^ 
Newman  v.  Mayy  in  which  Lord  Chief  Baron  Richards       Oldiko 
looked  into  the  answer,  and  finding  it  did  not  answer  a  shir        glam. 
gle  fact,  ordered  it  to  be  taken  off  the  file. 

Alexander,  L.  C.  B. — I  do  not  consider  it  necessary,  in 
the  present  case,  either  to  affirm^  or  to  disaffirm,  the  cases 
which  have  been  cited.  When  the  defendant  says  that  he 
has  no  knowledge  of  any  of  the  matters  in  the  bill  men- 
tioned, the  fair  inference  is,  that  he  would  give  the  same 
answer  to  each  particular  fact,  if  distinctly  and  separately 
answered;  and  if  so,  the  former  is  a  less  exp^iye  mode 
of  answering.  It  may  or  may  not  be  necessary,  from  the 
situation  of  the  defendant  in  this  suit,  to  require  a  distinct 
and  separate  answer  to  each  particular  fact :  if  so,  and  the 
facts  of  the  bill  were  turned  into  exceptions,  the  Court 
might  allow  a  part,  and  disallow  a  part,  of  the  excep* 
tions. 

Motion  refused*  with  CQ«^ 

■    1  •      »i  I  '      .  :    .         I    .    . 

.  ■      I    ,  I  •  '  I  Mil 

. .  *     / : :  / '  .       «    ' ;  >  *    ( J 1  •  I  '  • 
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EASTER  TERM,  8  GEO.  IV.  AND  THE  SriTINGS  AFTER. 


MEMORANDA. 

JlN  the  course  of  last  vacation.  The  Right  Honourable 
John,  Earl  oiEldoUy  resigned  the  Great  Seal,  which  he  had 
held,  (excepting  the  short  intervening  Chancellorship  of 
Lord  Erskine,  from  the  7th  February ,  1806,  to  the  1st 
April,  1807),  since  the  10th  April,  1801 ;  which  was  deli- 
vered by  his  Majesty  to  The  Right  Honourable  Sir  John 
Singleton  Copley,  Knt.  Master  of  the  Rolls ;  who  was  cre- 
ated a  peer  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  by  the  title  of  Baron  Lyndhurst  o{  LynMurst,  in 
the  county  of  Southampton. 

The  Right  Honourable  Sir  Charles  Abbott,  Knt.  Lord 
Chief  Justice  of  the  King's  Bench,  was  created  a  peer  of 
the  united  kingdom  of  Great  Britain  and  Ireland,  by  the 
title  of  Baron  Tenterden  of  Hendon,  in  the  county  of 
Middlesex. 

The  Right  Honourable  Sir  John  Leach,  Vice-Chancel- 
br,  succeeded  to  the  office  of  Master  of  the  Rolls ;  and 

VOL.  I.  A  A 
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Anthmy  Hari,  Esq.  King's  Counsel,  to  that  of  Vice- 
Chancellor,  who  was  sworn  a  member  of  his  Majesty's  most 
honourable  Privy  Council,  and  was  knighted. 

The  Honourable  Sir  Robert  Grahaniy  Knt.  resigned  his 
office  as  one  of  the  Barons  of  this  Court,  and  was  succeed- 
ed by  John  Vaughan,  Esq.  Kings  Serjeant. 

James  Scarlett,  Esq.  King*s  Counsel,  was  appointed  to 
the  office  of  his  Majesty's  Attorney-General,  vacant  by  the 
resignation  of  Sir  Charles  Wetherell,  and  was  knighted. 

Sir  Nicolas  Conyngham  Tindal,  Knt.,  his  Majesty's 
SoUcitor  General,  received  a  patent  of  precedence;  and 
Mr.  Serjt.  Bosanquet  was  made  a  King's  Serjeant. 


EXCHEQUER  OF  PLEAS. 


jl^^jj*^^  GooDTiTLE  {ex  dem.  Fisher)  v.  Bishop,  Widow. 

Thii  Court  wiu  IT  ATTESON  obtained  a  rule  calling  upon  the  lessor  of 
der  tibe  7  Gm^S^  *^®  plaintiff  to  shew  cause  why,  upon  payment  of  the  prin- 
c  20,  upon  an  ^ipal  and  interest  due  on  the  mort^rafre  of  the  lessor  of  die 

application  by  *^^     ^  ^  ^^ 

the  mortgagor  to  plaintiff,  without  costs,  all  proceedings  in  this  cause  should 

mnl^^eetore-  i^ot  be  Stayed,  and  why  the  lessor  of  the  plaintiff  should  not 

^^^d  pre  thereupon  reconvey  the  mortgaged  premises  to  the  de- 

naiscs,  where  the  fendant,  or  as  she  might  direct.    He  founded  his  applica- 

nght  to  redeem     .  /» j      •  i  .  » 

if  disputed  upon  tion  upon  affidavits,  which  stated  that  no  suit  in  equity  for 
^        foreclosure  or  redemption  was  pending,  and  that  the  whok 
of  the  principal  and  interest  then  due  from  the  defendant 
to  the  lessor  of  the  plaintiff  upon  the  mortgage  of  the  pre- 
mises, for  the  recovery  of  which  this  ejectment  was  brought^ 
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liady  before  die  action  was  commenced,  been  tendered  Exeh.  of  Pleat, 
to,  and  refiised  by  the  lessor  of  the  plaintiff;  upon  the      .  ^^^J"  . 
ground  that  costs  had  been  incurred  by  bringing  a  for-     Goodtitle 
mer  action  against  the  defendant  and  her  sons,  upon  the       bishop. 
covenant  contained  in  the  mortgage,  and  which  the  affi- 
davit stated  had  not  been  prosecuted  to  judgment. 

CAUion  shewed  cause,  upon  affidavits  which  disclosed 
the  following  facts: — In  the  year  1818,  the  lessor  of  the 
plaintiff*  was  applied  to  by  the  defendant  and  her  husband 
since  deceased,  (on  the  part  of  themselves  and  of  a  bro- 
ther and  three  sisters  of  the  defendant),  to  pay  off*  a  mort- 
gage upon  certain  premises,  for  the  recovery  of  which  an 
ejectment  had  been  brought  by  the  then  mortgagee,  which 
he  accordingly  paid,  and  thereupon  die  title  deeds  were 
deUvered  over  to  him.  The  premises  in  question  were  de- 
vised by  will,  by  the  defendant's  father,  to  her  brother, 
Cornelius  Horsingtouj  and  by  the  same  will  other  pre- 
mises were  devised  to  the  defendant,  and  to  her  three  sis- 
ters respectively,  which  together  formed  the  premises  up- 
on which  the  lessor  of  the  plaintiff*  had  advanced  the  mo- 
ney, and  the  title  deeds  of  which  he  held  as  a  security. 
In  the  year  182S,  an  arrangement  took  place  between 
the  parties,  by  which  it  was  agreed  that  the  lessor  of 
the  plaintiff  should  accept  one-fiffh  part  of  the  money 
advanced  by  him,  from  such  of  the  parties  as  were  ready 
to  pay,  and  should  take  security  from  each  of  the  others 
upon  the  specific  property  of  which  they  were  possessed 
under  their  father's  will;  and  in  pursuance  of  that  ar- 
rangement, the  lessor  of  the  plaintiff  received  their  pro- 
portions frotn  two  of  the  sisters  of  the  defendant,  and  a 
mortgage  security  from  the  husband  of  the  other.  The 
defendant  represented  to  the  lessor  of  the  plaintiff,  on  that 
occasion,  that  her  brother,  ComeKus  Horsington^  had 
gone  abroad  as  a  soldier  many  years  before  the  death  of  his 
father,  and  was  as  she  believed  dead;  that  she  was  not 

AA  2 


846  CASES  IN  THE  EXCHEQUER, 

Exeh.  of  Pleat,  Certain  whether  he  had  left  any  children,  but  if  he  had  not, 
^  1827.^      gjjg  ^g^  g^pg  jjg  Ijj^^  given  his  property  to  her;  that  she 

GooDTiTLB  held  the  premises  in  question  for  the  benefit  of  her  bio- 
BisHOP.  ^^^^  ^^^  ^^^  family,  and  would  give  a  mortgage  upon  that, 
and  her  share  of  the  property,  as  a  security  for  the  re- 
maining two-fifths  of  the  money  advanced  by  the  lessor  of 
the  plaintiff,  which  he  accepted,  and  the  mortgage  was 
executed  accordingly.  Not  being  able  to  obtain  the  in- 
terest due  upon  the  mortgage,  the  lessor  of  the  plaintiff, 
]&  the  month  of  July,  1826,  proceeded  by  ejectment  to 
recover  possession  of  the  premises  devised  to  the  defend- 
ant,  on  which,  before  the  tender,  he  had  obtained  judg- 
ment, but  the  costs  of  which  were  not  included  in  the 
tender  made  on  behalf  of  the  defendant.  Soon  after  the 
tender  was  made,  the  lessor  of  the  plaintiff  purchased  from 
the  children  of  Cornelius  Horsington,  who  died  in  the  year 
1814,  the  premises  devised  to  him  by  his  father's  wiU,  and 
to  recover  which  this  action  was  brought;  and  thereupon 
gave  notice  to  the  defendant,  and  demanded  payment 
ef  her  proportion  of  the  principal  and  interest,  togeth^ 
with  the  costs  of  the  former  ejectment,  and  possession  of 
the  premises  so  purchased  by  him,  with  which  she  refused 
to  comply,  but  at  the  same  time  acknowledged  that 
the  premises  in  question  were  not  her*s.  The  affidavit 
detailed  fiirther  admissions  by  the  defendant,  that  the  pre- 
mises, to  recover  which  this  action  was  brought,  were  the 
property  of  her  brother  or  his  children,  from  whom  the 
lessor  of  the  plaintiff  had  purchased  them.  Upon  th^e 
fSEusts  he  contended  that  the  stat.  7  Geo.  2,  c.  20,  under 
which  alone  the  Court  was  empowered  to  interfere,  re- 
quired the  money,  in  case  the  mortgagee  reftised  to  ac- 
cept it,  to  be  paid  into  Court  pending  the  action,  which, 
upon  their  own  shewing,  had  not  been  done;  and  also  €fi 
such  costs  as  had  been  expended  in  any  suit  at  law,  or  in 
equity,  upon  the  mortgage,  to  be  ascertained  by  the  Court 
or  its  officer ;  that  the  statute  did  not  contemplate  the  case  of 
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(a)  By  the  3d  sect,  the  act  is  not 
to  extend  to  any  case  where  the  per- 
son against  whom  the  redemption  is 
prayed,  shall  (by  writing  under  his 
kandj  &c.  to  be  delivered  before  the 
wumey  shall  be  brought  into  Court, 
to  the  attorney  or  solicitor  for  the 
other  side,)  insist  either  that  the  party 
has  not  a  right  to  redeem^  or  that  the 


Rule  discharged  with  costs. 

premises  are  chargeable  with  other 
or  different  sums  than  what  appear 
on  the  fiice  of  the  mortgage,  &c.  It 
would  seem,  therefore,  that  under 
this  clause  the  lessor  of  the  plaintiff 
could  not  have  objected  to  the  re- 
demption sought,  no  declaration  in 
writing  having  been  delivered  to  the 
defendant. 


1827. 

GOODTITLK 
«. 

Bishop. 


a  tender  before  action  brought;  and  further ,  that  inasmuch  Exeh.  i^fPUat, 

as  it  appeared  upon  the  a£Sdavits  that  the  defendant  had  no 

right  to  redeem,  the  Court  could  not  interfere ;  for,  by  the 

third  section,  the  act  is  not  to  extend  to  any  case  where 

the  person  against  whom  the  redemption  is  prayed,  shall 

insist  that  the  party  prajdng  it  has  no  right  to  redeem  (a). 

Patteson,  contra. 

Alexander,  C.  B. — ^It  seems  to  me  that  this  act  of  Par^ 
Iiament  was  not  meant  to  apply  to  cases  of  this  description, 
but  to  such  only  in  which  the  right  to  redeem  is  clear  be- 
yond all  doubt;  and  that  upon  that  ground,  independently 
of  the  others,  the  rule  must  be  discharged. 


EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  King's  Bench.) 

Sarouy  and  Another  v.  Hobson. 


Wednesdtgf 
May  9th. 


Assumpsit  on  a  poUcy  of  insurance  on  goods.     The  ^Z^l^^ 
declaration  alleged  a  loss  by  perils  of  the  sea.     Plea,  ge-  goods,  where 
neral  issue.     A  verdict  having  been  found  for  the  plaintiff  driven  by  tem- 
at  the  London  Adjourned  Sittings  after  Easter  Term,  1823,  ^^  J^ 
subject  to  the  opinion  of  the  Court  o{  King's  Bench  upon  r^e^  P<»«^  •od 

obliged,  in  order 
to'defray  the  ezpentet  of  repairs  of  the  ship,  (without  which  she  could  not  hatre  procMded  on  her 
^^agv*)  to  sell  part  of  the  cargo  :^Held,  that  the  underwriter  was  not  answerable  for  this  loss. 
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Exeh.  CkambeTf  a  case,  and  that  Court  having  pronounced  judgment  for  the 
I^^IIj  defendant  (o),  the  facts  were  turned  into  a  speciail  yerdict, 
upon  which  the  defendant  had  judgment  by  consent; 
whereupon  a  writ  of  error  was  brought,  and  the  common 
errors  assigned.  The  special  verdict  stated,  in  substance^ 
that  the  plaintiffs,  on  the  l^h  May,  1817,  effected  a  policy 
of  insurance  on  West  India  produce  in  the  ship  Pekin,  at 
and  from  Jacmel  to  the  ship's  portof  discharge  in  JSurope, 
without  the  Medkerranean  and  ^o&ic,  with  liberty  to  take 
in  produce  at  the  two  contiguous  ports  of  Acquin  and  Aux 
Cayes,  and  to  proceed  to  St.  Jago,  in  the  Island  of  Cuba^ 
to  finish  her  loading,  and  wait  at  or  off^any  port  in  the 
Channel  for  orders  or  otherwise.  That  the  defendant  sub- 
scribed the  policy  of  insurance  as  an  insurer  for  the  sum 
of  500/.  On  the  30th  May,  181 7,  the  vessel  was  in  safety 
in  the  Island  of  Cuba,  and  was  there  laden  by  the  plaintiff 
with  West  India  produce,  and  set  sail  from  thence  to  her 
port  of  discharge  in  Europe.  In  the  course  of  her  voyage 
she  was  overtaken  by  a  tempest,  and  sprung  a  leakj  and 
made  so  much  water  that  it  became  necessary,  for  the  pre- 
servation of  the  ship  and  cargo,  to  make  for  the  nearest 
port,  which  turned  out  to  be  the  Havannah;  to  which  port, 
the  master  of  the  vessel,  after  consultation  with  the  crew, 
proceeded.  Upon  the  arrival  of  the  vessel  at  the  Haoam- 
nah,  it  became  necessary,  for  the  purpose  of  ascertaining 
the  cause  of  her  leakage,  to  discharge  the  cargo,  which 
was  accordingly  done;  and  surveys  upon  the  ship  having 
been  held,  it  was  found  expedient  to  remove  the  copper 
sheathing,  in  order  to  get  at  the  leak,  which  was  done, 
and  the  ship  was  repaired,  new  caulked,  and  refitted  for 
sea.  Without  these  repairs  the  ship  could  not  have  pro- 
ceeded on  her  voyage.  The  master  of  the  vessel  not  hav- 
ing any  other  means  of  defraying  the  expenses  occasioned 
by  the  repairs,  sold  part  of  the  cargo,  consisting  of  716 

(a)  3  D.  &  R.  19?j  S.  C.  2  B.  &  C.  7. 
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bags  and  18  barrels  of  coffee,  belonging  to  the  plaintifis,  &«*.  Ckambir, 
and  assured  by  the  policy,  which  were  then  lying  in  the  ware- 
houses  at  the  Havannah^  where  they  had  been  deposited 
when  the  vessel  was  discharged.  The  expenses  of  there- 
pairs  of  the  vessel  were  defrayed  by  the  proceeds  of  the  goods 
of  the  plaintiffs,  so  sold ;  and  the  vessel  then  proceeded  on 
her  voyage,  and  arrived  in  safety  at  her  port  of  discharge 
in  Europe i  where  the  remainder  of  her  cargo  was  duly  de- 
livered. Before  the  commencement  of  the  action,  the  de- 
fendant paid  to  the  plaintiffs  the  sum  claimed  as  his  con- 
tribution, in  respect  of  his  subscription  of  the  policy,  as 
&r  a  general  average  loss  on  the  plaintiff's  goods  insured. 
The  case  was  now  argued  by 

F.  PoUocky  for  the  plaintiffs  in  error. — ^The  question  is, 
whether  the  plaintiffs  in  error  are  entitled  to  recover 
against  the  defendant,  the  underwriter,  the  value  of  the 
goods  sold,  or  whether  the  judgment  of  the  Court  be- 
low is  right,  in  pronouncing  that,  inasmuch  as  the  loss 
did  not  arise  directly  from  the  perils  of  the  sea,  the 
assured  are  not  entitled  to  recover.  This  question 
does  not  now  arise  for  the  first  time,  for  the  case  of 
PoweU  V.  Crudgeon{a),  is  in  every  respect  similar  to  the 
present ;  and  this  writ  of  error  is  brought  for  the  pur- 
pose of  reviewing  that  decision,  as  well  as  the  judgment 
upon  this  case  in  the  Court  below^  Now  this  question  de- 
poids  upon  whether  the  loss  was  occasioned  by  the  perils 
of  the  sea,  so  as  to  justiiy  a  claim  on  the  underwriters. 
LfOrd  EUenboroughf  in  his  judgment  in  the  case  of  Powell 
V.  Gudgeon^  says — ^*  I  am  inclined  to  think  the  damage 
in  this  case  is  to  be  considered  as  not  arising  immediately 
from  the  perils  of  the  sea,  although,  but  in  a  remote  sense, 
it  may  be  said  to  have  been  brought  about  by  a  peril  of 
the  sea:"  in  that  case  the  loss  was  assumed  to  be  th^  ^iise-^ 

(a)  4M.&S.  431. 


9jp0  CASES  IN  THE  EXCHEQUER, 

B*dL  Chamhtr,  quence  of  the  sale,  whereas,  in  fact,  the  loss  is  com- 
.  ^^^^'  ,  plete  by  the  perils  of  the  sea;  and  the  subsequent  sale, 
Sargut  which  relieves  the  cargo  by  a  .sacrifice  of  part,  is  a  conti- 
HoBflOM.  nuation  and  consequence  of  the  peril  to  the  party  whose 
goods  are  sold.  The  loss,  therefore,  may  be  said  to  be 
perfected  at  the  time  when,  by  the  perils  of  the  sea,  it  be- 
came impossible  for  the  vessel  to  prosecute  the  voyage, 
and  the  assured  might  then  abandon.  In  the  result,  in- 
deed, the  ship  arrived  safe  at  its  port  of  discharge,  but  diat 
does  not  affect  the  right  of  the  assured  with  respect  to 
these  particular  goods  which  were  sacrificed  in  conse- 
quence of  the  perils  of  the  sea,  and  but  for  the  sale  of 
which  there  would  have  been  a  total  loss  of  the  whole. 
The  sale  of  part  of  the  cargo  was  not  an  act  of  baSrratry  in 
the  master;  for,  in  the  case  of  the  Gr(xtitudine(a)f  that  has 
been  decided  to  be  legal,  for  the  preservation  of  the  ship 
and  cargo ;  but  as  the  parties,  could  they  have  been  made 
acquainted  with  the  fact  when  the  loss  took  place,  might 
have  abandofflied,  the  omission  to  abandon  can  make  no 
difference :  and  the  loss  being  complete  by  the  perils  of  ^ 
sea  before  the  sale,  they  are  entitled  to  recover  against  the 
underwriters  as  for  a  total  loss.  It  is  not  necessary  that  • 
.  the  ship  should  be  absolutely  lost,  to  entitle  the.  party  to 
abandon,  it  being  sufficient  if  it  be  in  such  a  state  of  peril 
that  there  is  no  human  possibiUty  of  escape;  or  if,  for  or- 
dinary purposes,  the  ship  be  not  worth  repair,  the  subject- 
matter  of  the  insurance  must  be  taken  to  be  lost.  Kdiat 
bo  so,  where  can  the  Court  stop;  when  can  the  loss  be  said 
to  be  total?  If  there  had  not  been  the  means  of  repair  at  die 
port  of  the  Havatmahy  the  loss  wpidd  have  been  total,  and 
th^  assured  might  have  abandoned  for  the  whole;  and  part 
having  been  sold  to  redeem  that  loss,  there  was  still  a  loss 
as  to  that  part.  The  owner  is  hable  for  the  value  of  the 
ship  and  fireight  only,  the  words  of  the  act  of  Parliament  (i) 

(a)  3  Rob.  Adm.  Rep.  240.        (6)ir  G,2,c.l5.  Seealflo26  G.3,c36. 
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limiting  his  responsibility  ''  for  any  act,  matter,  or  thing,"  ExcH,  Chamber, 
to  that  measure  only;  and  therefore,  unless  the  assured      ,      f     . 
could,  in  such  a  case  as  this,  recover  upon  the  policy,  he       sarout 
would  in  every  case  prohibit  the  sale  of  his  goods,  and  the       hobbon. 
consequence  to  the  underwriters  would  be  very  serious ; 
for  that  which,  by  the  sacrifice  of  part,  might  be  partial 
only,  would,  in  consequence  of  the  prohibition,  become  a 
total  loss. 

[HuUocky  B. — ^Would  not  this  be  the  subject  of  a  gene- 
ral average  ?  He  whose  goods  are  sacrificed  for  the  safety 
of  the  rest  of  the  cargo  and  ship,  has  by  law  a  right  to  re- 
cover a  compensation  from  those  whose  property  is  saved. 
In  the  case  of  Dobson  v.  Wilson{a),  Lord  EUenborough 
was  of  dpinion,  that  such  an  action  could  be  maintained.] 

The  expenses  of  repairs  are  not  subjects  of  general 
average;  Power  v.  Wh%tmore{b)\  unless  they  were  un- 
moidably  incurred  for  the  safety  of  the  whole  concern; 
Phanmer  v.  Wildman  (e) :  but  from  the  special  verdict  in 
this  case,  it  does  not  appear  how  far  the  repairs  which  the 
ahip  underwent  were  absolutely  necessary  for  the  prose- 
ckition  of  the  voyage.  From  the  moment  at  which  it  be- 
came necessary,  from  the  perils  of  the  sea,  for  the  ship  to 
put  into  port,  the  assured  had  a  right  to  avail  themselves 
of  the  inchoate  loss  of  the  whole  as  respected  the  partial 
loss  of  their  goods,  and  the  underwriters  are  from  that  mo- 
ment liable.  The  owner  being  liable  to  the  amount  of 
the  ship  and  freight  only,  supposing  these  not  to  be  suffi- 
cient to  cover  the  loss,  there  would  be  an  injury  without  a 
remedy.  At  all  events,  the  plaintiffs  are  entitled  to  sue 
either  the  owner  or  the  underwriter;  and  having  elected  to 
proceed  against  the  latter,  are  entitled  to  recover;  and  the 
judgment  of  the  Court  below  should  be  reversed. 

Campbell,  for  defendants  in  error,  was  atopped  by  the 
Court. 

(a)  3  Camp.  480.  {b)  4  M.  &  S.  141.  («)  3  M.  &  S.  482. 
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BwdL  Chamber,       Best,  C.  J. — I  quite  agree  in  the  opinion  expressed  by 
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Lord  EUenbarough,  in  the  case  of  Powell  v.  Gtidgean, 
Sarguy  that,  in  deciding  this  question,  the  Court  must  look  to  the 
HoMON.  iBunediate  and  not  to  the  remote  cause  of  the  loss,  which 
view  is  decisive  of  this  case,  for  the  immediate  cause  is  not 
the  perils  of  the  sea.  Feeling  that  such  is  the  princi}Je 
of  the  English  law,  the  learned  counsel  for  the  plaintifis 
in  error  has  endeavoured  ingeniously  to  pervert  it&  appli- 
cation to  the  present  case,  by  saying  that  the  loss  of  the 
goods  was  not  the  consequence  of  the  sale,  but  was  com- 
plete at  the  time  when,  by  the  perils  of  the  sea,  the  ship 
was  reduced  into  that  state  which  rendered  it  necessary 
for  her  to  put  into  port ;  for  unless^  he  says,  she  had  put 
into  port,  and  been  repaired,  the  whole  would  have  been 
absolutely  lost.  This  argument,  as  it  seems  to  me,  would 
carry  the  doctrine  of  abandonment  to  a  most  alarming  ex- 
tent, a  doctrine  which  has  already,  perhaps,  been  stretched 
a  Uttle  too  far  as  against  the  underwriters.  But  it  is  impos- 
■ible  to  say  that  this  ship  was  in  a  situation  to  be  aban- 
doned, for  to  rule  that  a  ship  may  be  abandoned,  when, 
by  a  small  sacrifice,  it  might  be  saved,  would  be  to  expose 
the  underwriters,  a  most  useful  class  of  society,  and  with- 
out whom  the  commerce  of  the  country  could  not  subcbt, 
to  incalculable  losses  and  frauds.  The  mere  interruption 
of  the  voyage  will  not  entitle  the  assured  to  abandon,  but 
there  must  have  been  a  total  loss  at  some  period  of  the 
voyage.  Now,  in  this  case,  the  voyage  was  interrupted 
by  the  perils  of  the  sea,  but  the  goods  arrived  safe  at  tiie 
port,  and  the  loss  occurred  by  the  sale  only;  there  was 
therefore  no  ground  for  abandonment;  I  cannot  therefore 
agree  in  the  argument  which  has  been  pressed  upon  us, 
that  the  loss  occurred  from  the  perils  of  the  sea. 

In  my  opinion,  this  question  is  open  to  consideration, 
there  being  only  the  two  cases  which  have  been  alluded 
to  upon  the  subject ;  the  first  could  not,  from  the  form  in 
which  it  came  before  the  Court  below,  have  been  pre- 
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being  the  very  decision  which  we  are  now  met  to  consider.  v««,^^_L» 
This,  therefore,  is  the  first  time  this  point  has  come  be-  Sarout 
fore  a  Court  of  error  for  a  solemn  decision;  yet  I  cannot  homon. 
but  say  that  the  effect  of  over-ruling  the  judgment  of  the 
Court  of  King's  Bench  would  be  most  injurious,  for  by 
such  a  decision  the  insurer  of  the  goods  would  be  called 
upon  to  pay  for  a  loss  which  properly  belongs  to  the 
owner  of  the  ship  and  the  insurer  of  it.  It  has  been  en- 
deavoured to  divert  our  attention  from  the  principal  point, 
by  contending  that  the  assured  might  look  both  to  the  in- 
surer of  the  goods  and  to  the  owner  of  the  ship  for  remu- 
neration; but  this  is  a  loss  which  properly  attaches  upon 
the  owner  of  the  ship,  who  should  have  furnished  his  mas- 
ter with  the  means  of  pajdng  for  these  repairs.  If  the 
master  have  no  such  means,  he  has  a  right  to  sell  part  of 
the  cargo  for  the  purpose ;  and  the  party  whose  goods  are 
sold,  is  entitled  to  call  upon  the  owner  and  die  insurers  of 
the  ship  for  remuneration.  It  is  not  necessary  to  inquire 
into  the  effect  of  the  act  of  Parliament,  but  I  should  think 
that  it  has  no  reference  to  a  loss  of  this  description.  The 
Court  is  unanimously  of  opinion  that  the  judgment  of  the 
Court  below  should  be  afl&rmed;  the  reasons  which  I  have 
stated  in  delivering  that  judgment,  are  those  which  in- 
fluence my  own  mind  only  in  arriving  at  that  conclusion. 

Judgment  affirmed. 
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EXCHEQUER  OF  PLEAS. 


Fridi^,  Booth  v.  Ibbotson  and  Others. 

¥rhere  to  an  X  HIS  was  ED  action  of  trespass.     The  first  count  of  the 

J^2^J3fe^d-  declaration  stated,  that  the  defendants  broke  and  entered 

^^^Shm  ^^^  closes  of  the  plaintiff,  (naming  them),  and  broke  the 

the  whole  de-  gates,  spoiled  the  locks,  trod  down,  and  with  cattle  depas- 

jutdfiesasto  tured  the  grass  and  com  therein;  subverted  the  soil,  and 

MMnflmd  ti^  ^"'  down  and  took  away  the  trees  and  underwood,  and 

plaintiff  newly  disposed  thereof  to  their  own  use.    The  second  count  was 

aafiffnSi  to  which 

the  defendant      for  an  asportation  of  the  trees  and  underwood  only. 
}^&Te       The  defendants  pleaded,  Jirst,  the  general  issue  to  the 
plaintiff,  being     whole  declaration;  secondly,  (except  as  to  depasturing  the 

DCNind  to  go  . 

down  to  trial  to  grass  and  com  with  cattle,  and  as  to  cutting  down  and 

general  inue»  taking  away  the   trees  and  underwood),  that  one  Jokm 

o^nriirbar  Booth,  being  seised  in  fee  as  well  of  the  premises  convey- 

hb  whole  action,  ed  to  the  defendant  Ibbotson,  as  in  that  plea  mentioned, 

iflentitiedtohis  ^ 

ML  cotta  ofUie  as  of  the  closes,  in  which,  &c.,  conveyed  to  the  defendant 
the  Jury  find  a  Ihbotson  certain  premises,  and,  jointly  with  others,  grants 
Terdirtfordie     gj  ^q  j^j^  ^^  ^^^   exercise,  and  enjoyment  of  a  certain 

definiaant  upon 

the  ipedal  pleat  sough  or  channel  leading  from  and  out  of  the  lands  of  the 
•r  the  tret-  8&id  Jotm  Booth  (being,  amongst  others,  the  closes^  in 
S^h  kMa^  which,  &C.)  through  certain  lands  of  the  other  grantors, 
hehig  deducted,  uuto,  &c.,  upon  payment  to  the  said  John  Booth,  his  heirs 

hut  not  allowed  ^  ,,  ./.i^ 

to  defendantiL     and  assigns,  of  a  reasonable  compensation  for  the  damage 

he  or  they  might  sustain  by  the  necessary  opening,  repair- 
ing, and  cleansing  the  said  sough  or  channel;  and  that  the 
'  defendant  Ibbotson,  having  occasion  to  use  the  said  sough 
or  channel,  and  the  same  being  in  want  of  necessary  open- 
ing, repairing,  and  cleansing,  he  and  the  other  defendants, 
as  his  servants,  and  at  his  command,  entered  the  closes,  in 
which,  &c.  in  and  through  which  the  said  sough  or  chan« 
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nel  passed,  for  that  purpose;  and  so  justified  the  tres-  £*«*•  rf PUot, 
passes,  except  as  aforesaid,  averring  a  readiness  to  pay 
the  plaintiff  a  reasonable  compensation  for  any  damage 
which  she  might  have  sustained ;  thirdly y  the  defendants 
justified  the  trespasses,  with  the  exceptions  in  the  second 
plea,  under  the  grant  from  John  Booth  and  others  of  the 
use  of  the  sough  or  channel:  and  lastly ^  theX  the  tres- 
passes were  committed  by  the  leave  and  licence  of  the 
plaintiff. 

The  plaintiff,  in  her  replication,  after  craving  oyer  of 
the  deed  stated  in  the  second  and  third  pleas,  took  issue 
on  the  first  plea  of  not  guilty,  and  pleaded  nan  eit  factum 
to  the  second  and  third  pleas.  She  also  newly  assigned 
to  the  second  and  third  pleas,  that  the  defendants,  on 
other  occasions  than  those  in  such  pleas  mentioned,  and  in 
a  greater  degree  than  was  necessary  for  the  purposes 
therein  mentioned,  and  also  on  different  parts  of  the  said 
closes,  in  which,  &c.,  than  was  necessary  or  proper  for  the 
purposes  in  those  pleas  mentioned,  committed  the  several 
trespasses  mentioned  in  the  introductory  part  thereof,  and 
by  such  pleas  attempted  to  be  justified;  and  traversed  the 
plea  of  leave  and  licence.  The  defendants,  by  their  re- 
joinder, took  bsue  upon  the  replication  to  the  second, 
third,  and  last  pleas,  and  suffered  judgment  by  default 
upon  the  new  assignments.  The  cause  went  down,  as  well 
to  try  the  issues  joined  between  the  parties,  as  to  assess 
the  plaintiff's  damages  on  the  new  assignments. 

At  the  trial,  the  Jury  foimd  a  verdict  for  the  plaintiff 
upon  the  first  issue,  except  as  to  the  asportavit  mentioned 
in  the  declaration  and  upon  the  last  issue,  with  1«.  da- 
mages ;  for  the  defendants,  upon  the  second  and  third 
issues;  and  assessed  the  damages  upon  the  new  assign- 
ment at  one  farthing,  with  40#.  costs:  and  the  learned 
Judge  before  whom  the  case  was  tried  did  not  certify  un- 
der the  statute  22  &  23  Car.  2,  c.  9.    The  Master  having 
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Sardk.  ^  Pleats  aDowed  the  plaintiff  her  fiill  costs  of  the  cause,  except  the 

t  ^     .     costs  on  the  issues  found  for  the  defendants  (o),   Reader 

Booth        obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 

iBBOTsoN.      ^by  ^6  Master  should  not  review  his  taxation :  against 

which, 

Denman^  C.  S.,  Phillips^  S.  3f.,  and  Campbell^  shewed 
cfltuse. — The  plaintiff  is  entitled  to  her  full  costs  upon  one 
or  both  of  two  grounds :  firsts  because  the  issue  upon  the 
plea  of  leave  and  licence  was  found  for  her;  and  secondly y 
because  the  judgment  by  default  upon  the  new  assignment 
is  an  admission  of  the  trespasses  complained  of.  Although 
many  cases  may  be  adduced  upon  the  first  point,  that  of 
RedridgeYm  Palmer (b)  is  the  most  applicable;  for  there 
the  previous  cases  upon  the  subject  were  referred  to  and 
fully  considered,  and  the  rule  laid  down  is  that  which  is  to 
be  found  in  all  the  old  authorities,  and  which  has  subse- 
quently been  recognized  in  the  later  decisions.  In  that 
caee  Lord  Loughborough  declared,  after  due  consideration, 
that  the  rule,  which  had  prevailed  for  a  great  length  of 
time,  was,  that  where  there  was  a  special  plea  of  justifica- 
tion found  against  the  defendant,  the  plaintiff  was  entitled 
to  his  full  costs*  This  rule  was  acted  upon  in  the  cases 
of  Comer  v.  Baker  {c),  and  Peddle  v.  Kiddle (d),  and  is, 
uideed,  r econcileable  in  principle  to  the  provisions  of  the 
statute  (e),  for  where,  firom  the  record,  it  appears  that  the 
soil  and  fre^old  did  come  in  question,  as  upon  the  jJea 

(a)  Upon  the  original  taxation  of  spect,  ^ich  he  did ;  and  having 

the  bills  of  costs  in  this  cause,  the  disaHoiwed  the  costs  upon  the  iasocs 

JMaster  allowed  the  plaintiff  her  found  for  the  defendants,  the  ques- 

general  costs,  including  those  of  the  tion  was  argued  upon  the  taxation, 

issues   found  for  the  defendants;  as  stated  in  the  report, 

and  when  the  rule  was  first  pai^  (ft)  2  H.  B.  3. 

tially  discussed,  stated  that  he  had  (c)  Id.  341. 

done  so  by  mistake.     In  conse-  (rf)  7  T.  R.  659. 

quence  of  which,  he  was  directed  (e)  22  &  23  Car.  2,  c,  9. 
to  review  his  taxation  in  that  re^ 
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oiUberum  tenementum,  a  certificate  is  unnecessary ;  and  on  Bxeh.  of  PUmf 
Uie  other  band,  where  the  issue  is  collateral,  (as  in  this 
case  it  is,  viz«  whether  or  not  the  defendants  had  Uberty  to 
commit  the  trespasses,)  no  question  with  respect  to  the 
title  to  the  soil  can  arise,  and  the  case  is  not  within  the 
statute.  Now  this  rule  is  decisive  of  the  qnestioii  upon  the 
first  point,  unless  its  application  be  avoided  by  the  fact  of 
the  defendant's  having  suffered  judgment  by  default  upon 
the  new  assignment.  The  etfect  of  the  judgment  by  de- 
fault is  an  admission  of  the  trespass,  not  only  in  bteaking 
and  entering  the  cloee,  but  also  in  taking  away  the  plain- 
tiff's  goods^ — and  is  an  admission  of  such  a  trespass  aS| 
had  it  been  pa^ved  against  the  defendants  under  the  gene^- 
ral  issue,  w^uld  not  have  been  within  the  statute ;  and  upon 
which  the  plaintiff  would,  without  a  certificate,  hav^ 
been  entitled  to  her  fiill  costs.  Secondly  ^  the  plaintiff  is 
entitled  to  her  full  costs,  the  defendant  having  suffered 
judgment  by  default  upon  the  new  asdgnment.  Longden  v. 
Bourn  (a).  The  assessment  of  damages  upon  the  new 
assignment  is  in  the  nature  of  a  writ  of  inquh^,  to  which 
the  statute  does  not  apply;  and  as  the  plaintiff  was  obliged 
to  go  to  trial  to  dispose  of  the  plea  of  not  guilty,  she 
is  entitled  to  her  costs  of  the  cause,  except  the  costs  of 
those  issues  which  were  found  for  the  defendants;  but 
tlie  defendants  are  entitled  to  no  costs. 

Header  and  Chitty,  contra. — It  was  well  observed  by 
Lord  Mansfield,  in  the  case  of  Clege  v.  Molyneux  (b\  that 
there  is  a  puzzle  and  perplexity  in  the  cases  upon  tlus 
statute,  and  a  jumble  in  the  reports;  but  no  difficulty  wiH 
be  found  to  exist  on  reverting  to  the  words  of  the  statute, 
which  are  clear  and  explicit.  This  Court,  however,  is  not 
embarrassed  by  authority ;  for  in  no  one  instance  has  it 
been  called  upon  to  put  a  construction  upon  the  statute. 

(a)  1  B.  &  C.  279.  (6)  Doug.  780. 
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Eteh.  of  Pieoh  The  statute  of  Gloucester  (a),  c.  l>   gave   the   plaintiff 

lo27* 


■V 


costs,  which  he  had  not  at  common  law,  against  the  de- 
Boom        fendant  in  all  actions  in  which  he  should  recover  damages. 
Ibbotsom.      This  statute  was  found  to  have  the  effect  of*  encouraging 
trifling  and  vexatious  suits ;  to  remedy  which,  the  statute 
43  Eli».  c.  6,  was  passed,  by  which,  to  deprive  the  plain- 
tiff* of  costs  in  personal  actions,  not  being  for  any  title  or 
interest  in  lands,  nor  concerning  the  freehold  or  inherit- 
ance of  any  lands,  nor  for  ati>  battery,  the  Judge  was  to 
cettify  that  the  damages  did  not  amount  to  40«.     In  con- 
sequence of  the  disinclination  of  Judges  to  certify  under 
this  statute,  the  22&2S  Car.  2,  c.  9,  was  passed,  by  which 
it  is  enacted,  that ''  in  all  actions  of  trespass^  assault  and 
battery,  and  other  personal  actions ,  wherein  the  Judge  at 
the  trial  shall  not  certify,  &c.  that  the  freehold  or  title  of 
the  land  mentioned  in  the  plaintiff^'s  declaration  was  chiefly 
in  question,  the  plaintiff",  in  case  the  Jury  shall  find  the  da- 
mages under  40s.,  shall  not  recover  more  costs,  ftc."    For 
a  considerable  time  after  the  passing  of  this  act  the  natu- 
ral construction  was  put  upon  it,  and  it  was  held  to  apply 
to  all  cases  of  personal  actions,  except  those  of  trespass 
guare  clausum  /regit,  and  assault  and  battery,  in  which, 
to  entitle  the  plaintiff^  to  costs,  the  certificate  of  the  Judge 
was  necessary;  but  the  modem  construction  seems  to  have 
passed  over  the  words  "  personal  actions,"  and  to  have  re- 
stricted it  to  those  of  the  latter  description  only.    In 
fFasher  v.  Smith  (b),  the  first  reported  case  after  the  sta- 
tute. Judge  Lee  said,  that  *'  the  rule  is  not  that  the  plain- 
tiff* shall  be  entitled  to  full  costs  In  all  these  actions  of  tres- 
pass, where  there  is  special  pleading ;  and  particularly  cited 
the  case  of  Philpot  v.  Jones,  Hil,  1  Geo.  I,**  where,  in 
trespass  for  breaking  the  plaintiff^s  house,  the  defendant 
justified  as  bailiff* under  process;  the  plaintiff* repKed  that 
his  doors  were  shut;  upon  which  issue  was  joined;  verdict 

(a)  6  £d.  1 .  (6)  2  Baniard.  180,  277. 
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found  for  plaintiff,  and  damages  2d.  Motion  was  in  that  Exch.  of  PUat, 
case  for  full  costs,  but  the  Court  refused  it/  Even  in  vJ1^Il> 
later  times,  in  Steady.  Gamble  (a),  the  Court  was  of  opih-  Booth 
ion,  that  if  under  the  declaration  the  title  to  the  free-  ibbotsok. 
hold  might  come  in  question,  the  statute  would  apply 
notwithstanding  the  special  pleading.  And  although  in 
that  case  the  defendant  had  pleaded  a  right  of  common, 
and  justification  under  it,  to  part  of  the  trespasses  only,  yet 
as  the  right  to  the  soil  and  freehold  might  have  come' in 
question  within  the  declaration,  the  Court  adjudged  the 
plaintiff,  who  had  recovered  20$.  damages,  to  be  entitled 
to  costs  to  that  amount  only.  Now  in'  this  case  the  right 
to  the  soil  and  freehold  might  have  come  in  question ;  for 
under  the  general  issue  a  defendant  may  give  in'  evidence 
liberum  ienementum  in  himself  or  a  third  person.  The 
judgment^  in  the  case  of  Redridge  v.  Palmer  proceeded 
solely  upon  the  certificate  of  the  officers  of  the  Court;  but 
practice,  however  inveterate,  cannot  countervaH  the  clear 
provisioiis  of  an  act  of  Parliament :  and  as  the  subsequent 
cases  referred  to  rested  upon  the  authority  of  that  alone, 
they  are  not,  any  more  than  the  former  case,  to  be  consi- 
dered as  authorities.  The  fact  of  the  defendant's  having 
snffisred  judgment  to  go  by  de&lilt  to  ifhe  new  assignment 
does  not  in  any  way  touch  the  pirincipal  question.  Thie 
plaintiff,  under  that,  would  be  entitled  to  costs  upon  a 
writ  of  enquiry  as  of  course,  or  if  there  had  been  a  plea  to 
the  new  assignment,  to  her  costs  of  trial ;  but  so  far  as  re- 
spects the  new  assignment,  there  was  no  necessity  to  go  to 
trial;  and  the  case  of  Langden  v.  Bourn  is  inapplicable,  the 
damages  having  been  assessed  at  1001.,  and  the  question 
depending  not  upon  the  effect  of  the  statute,  but  upon  the 
practice,  as  certified  by  the  officers  of  the  Court. 

Alexander,  L.C.B. — lam  of  opinion  that  this  rule  should 

(a)  7  East,  325. 
VOL.  r.     .  B  B 
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Exch.  of  PUoft  be  discharged.     Having  conferred  with  my  brother  Hul- 

y ,^_1^      lock,  who  agrees  with  me,  and  is  much  more  conversant 

Booth        with  matters  of  this  description  than  I  am,  I  must  request 
Ibbot«on.      him  to  state  his  reasons  for  that  opinion,  in  which  I  fully 
concur. 

HuLLOCK,  B.  (a) — I  should  have  been  glad,  had  I  been 
aware  that  this  question  would  now  have  been  discussed, 
to  have  looked  into  the  different  authorities  upon  it,  but 
not  having  had  that  opportunity,  I  must  deUver  my  opimon 
upon  my  general  recollection  of  the  subject.  The  Judge 
might  have  certified  in  this  case,  but  the  question  is,  whe- 
ther, under  the  circumstances,  it  was  necessary,  according 
to  the  authorities,  that  he  should  do  so,  to  entitle  the  plaint- 
iff to  her  lull  costs.  Originally,  the  act  of  ParKameiit  in 
question  did  not  receive  that  construction  which  the  hn- 
guage  of  it  seems  to  warrant ;  but  we  are  bound  by  the  weight 
of  authority,  and  however  we  may  regret  that  the  true  con- 
struction of  the  act  seems  to  have  been  departed  from,  we 
cannot  now  put  that  construction  upon  it,  which,  unfettered 
by  authority,  we  might  be  inclined  to  do.  The  present  re- 
cord is  thus  constituted — to  a  declaration  in  trespass  quan 
clausumjregit,  and  de  bonis  asportaiis,  the  defendants 
plead,  ^r«/,  the  general  issue  ;  secondly  and  thirdfyf  spe- 
cial licences  under  deeds  as  to  part  of  the  trespasses;  to 
which  there  are  replications  of  non  est  factum,  and  issues 
thereon;  and  lastly,  leave  and  licence  as  to  all  the  tres- 
passes. Upon  the  first  and  last  pleas  verdicts  are  found 
for  the  plaintiff;  and  upon  the  second  and  third  pleas,  for 
the  defendants.  There  is  also  a  new  assignment,  upon 
which,  there  being  no  plea,  the  plaintiff  has  judgment  by 
default.  If  the  special  pleas  which  were  found  fiur  the 
defendants  had  covered  all  the  trespasses,  they  would,  as  in 
ordinary  cases,  have  been  entitled  to  their  fidl  costs  of 

(a)  Garrow,  B»  was  absent  at  Chambers. 
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suit.     But  those  pleas  extend  to  part  of  the  trespasses  on-  Exeh.  of  PUat, 
ly,  and  the  defendants  haying  pleaded  the  general  issue  to  . 

the  whole  declaration,  it  was  necessary  for  the  plaintiflP        Booth 
to  go  down  to  trial  to  get  rid  of  that  plea,  and  prove  some      Ibbotson. 
of  the  trespasses  as  laid,  for  she  could  by  no  other  means 
have  obtained  damages  and  costs  on  the  judgment  by  de- 
fault.    That  being  the  case,  and  the  plaintiff  having  ob- 
tained a  verdict  on  the  plea  of  the  general  issue,  and  da- 
mages on  the  judgment  by  default,  she  is  entitled  to  her 
lull  costs  of  trial ;  for  where  at  the  trial  a  plaintiff  ob- 
tains a  verdict  for  part  of  his  demand,  he  is  entitled  to  the 
costs  of  the  issues  found  for  him,  which  include  the  costs 
of  the  trial,  but  not  of  those  issues  found  for  the  defend- 
ant«     That  was  the  ground  upon  which  the  case  of  House 
V.  The  Treasurer  of  the  Thames  and  Isis  Navigation  (a),  a 
case  in  every  respect  similar  to  this,  was  decided.     The 
case  of  Longden  v.  Bourn  is  disposed  of  by  the  fact 
of  the  damages  having  been  assessed  at  100/.     In  Marker 
▼-  Itand{b),   where,    to    trespass    quare   clattsum  f regit 
the  defendant  pleaded  a  public  highway  over  the  locus 
'  in  quo,  and  the  plaintiff  new  assigned  extra  vtaniy  on 
which  the  defendant  suffered  judgment  by  default,  and  a 
verdict  was  found  for  the  defendant  upon  the  issue,  and 
damages  were  assessed  for  the  plaintiff  on  the  new  assign- 
ment at  1^.;  the  Court  held  that  the  plaintiff  was  not  en- 
tilled  to  more  costs  than  damages.     There,  as  in  the  case 
of  Thomtonv.  Williamson {c),  the  ground  upon  which  the 
Court  decided  that  the  plaintiff  was  not  entitled  to  more 
costs  than  damages  was,  that  he  was  not  bound  to  go  to 
trial:  these  cases,  therefore,  recognize  the  same  principle 
as  that  which  governed  the  Court  in  the  case  of  House  t. 
The  Treasurer  of  the  T/uwies  and  Isis  Navigation;  upon 

(a)  6  B.  Moore,  324.  S.  C.  3  B.  (b)  9  Price,  336. 

It.  B.  11 7.  (c)  13  East,  191. 
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Ex0k.  of  Pleas,  the  authority  of  which,  the  plaintiff  having  been  compel- 
^^^^'  ,  led  to  go  to  trial,  I  am  of  opinion  that  she  is  entitled  to 
Booth        her  costs,  and  that  the  rule  should  be  discharged. 


V. 

Ibbotson. 


Vaughan,  B. — Having  been  engaged  in  the  case  while 
at  the  Bar,  did  not  express  any  opinion. 

Rule  discharged. 


jJ^^^J  Barker  and  Owen  v.  Richardson. 

Where  there  are  A  ATTESON,  in  Hilary  Term  last,  obtained  a  rule 
^Gf^nd^mi^  Casing  upon  the  defendant  to  shew  cause  why  the  plea 
firamdMientiif       of  release  put  in  by  him  should  not  be  quashed,  and  the 

g^vet  a  release  . 

to  prf^judice  the   release  therein  mentioned  delivered  up  to  be  cancelled. — 

^iLx^^^h^    He  founded  his  motion  upon  affidavits,  which  stated,  that 

^aded,  the       ^he  plaintiffs  were  in  partnership,  which,  in  the  year  182^ 

aside  that  plea,     was  dissolved,  and  that  by  the  deed  of  dissolution  it  was 

leasegiTentobe  omongst  Other  things  agreed  that  Barker  should  collect 

bc^^^alicd  ^    ^^^  partnership  debts,  and  from  the  proceeds  thereof  dis- 

But  the  fraud  charge  all  demands  upon  the  firm,  and,  if  there  should  be 

made  out  by  the  any  surplus,  should  pay  Owen  his  share  or  proportion  of 

Mty^king  to  ^^^^  surplus.  •  The  deed  also  empowered  Barker  to  sue 

set  aside  the       foy^  and  take  all  lawful  means  to  compel  the  payment  tyf 

Upon  an  en-    debts  due  to  the  partnership.     Upon  the  dissolution  of  the 

affi^umnst'    partnership  a  notice  to  that  effect,  containing  also  the 

be  filed  before     terms  and  conditions  expressed  in  the  deed,  signed  by  die 

although  it  be     plaintiffs,  was  published  in  the  Gazette,  and  the  newspa- 

in  the  rule  of  en-  pers  in  the  neighbourhood,  and  circulated  amongst  the 

largemcnt         debtors  to  the  firm,  and  delivered  to  the  defendant,  who, 

previously  to  the  dissolution,  was  indebted  to  the  plaintiffi 
or  work  done  by  them.     After  this  notice,  repeated  appli- 
cations were  made  to  the  defendant  for  payment:  and  on  one 
occasion,  when  Owen  was  present,  he  signed  a  receipt  for 
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the  amount,  notwithstanding  the  remonstrances  of  Barker ^  Exck,  of  Pleas,. 

who  thereupon  commenced  the  present  action  in  the  joint     ^ ^_1^ 

names  of  himself  and  partner;  to  which  the  defendant  Barker 
pleaded  a  release  from  Owen.  The  affidavits  further  RicHAKoioif., 
stated,  that  Owen  was  considerably  indebted  to  the  defend- 
ant on  his  private  account,  and  that  the  release  was  ob- 
tained by  fraud  and  collusion,  to  defeat  the  action  and 
defraud  Barker  and  the  creditors  of  the  partnership,  and 
to  discharge  the  private  debt  of  Owen  to  the  defendant. 

He  contended  that  the  release  operated  as  a  fraud  be- 
tween the  parties;  and  relied  on  the  case  of  Legh  v. 
Legh{a)y  where  Mr.  Justice  Buller  said — "  There  are 
many  cases  in  which  the  Court  have  set  aside  a  release 
given  to  prejudice  the  real  plaintiff;  and  if  the  release  be 
fraudulent,  the  Court  will  attend  to  the  appUcation;**  and 
upon  those  of  InneU  v.  Newman  (b),  and  Manning  v. 
Cox{c)y  in  which  applications  of  the  same  description  had 
been  entertained  upon  the  ground  of  fraud. 

Richardsy  R,  V, — Now  shewed  cause  on  the  affidavit  of 
Owen  and  others,  which  stated  that  the  defendant  had  lent 
to  Owen  the  sum  of  500/.  to  enter  into  the  partnership, 
which  sum,  it  was  agreed  between  them,  should  be  set  off 
against  the  work  done  by  the  firm  for  him,  and  which,  in 
the  two  accounts  rendered  afler  that  loan,  was  accordingly 
done;  that  on  two  subsequent  occasions  the  defendant  ad- 
vanced  to  Owen  the  further  sum  of  200/.  making  together 
700/.,  which  Owen  swore  was  borrowed  for,  and  was  paid 
into,  and  became  part  of  the  joint  capital  of  the  plaintiffs; 
uid  which,  together  with  the  interest,  amounting  to  180/., 
was  still  due  to  the  defendant,  except  the  sum  for  which 
the  action  was  brought,  and  for  which  Owen  had  been  cre- 
dited. The  affidavits  further  stated,  that  soon  afler  the 
dissolution  Owen  had  agreed  to  set  off  the  debt  due  from 

(a)  1  B.  &  P.  447.         (6)  4  B.  &  A.  419.        (c)  7  B.  Moore,  617. 
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Exch,  of  Pleas,  the  defendant  to  himself  and  partner  against  so  much  of 

,     ^     i      his  own  private  account,  and  that  in  pursuance  of  such 

Barker       agreement  the  release  had  been  executed  bondjide^  and 

RicuARDsow.  ^*^  ^^^  fraudulent  or  collusive;  and  further,  that  upon  the 
final  settlement  of  the  partnership  accounts,  a  considerable 
balance  would  be  due  to  Owen. 

Under  these  circumstances  he  contended  that  the  pfadn* 
tiffb,  having  been  in  partnership  at  the  time  the  debts  were 
contracted,  one  of  them  was  authorized  to  receive  the 
amount,  and  competent  to  release  the  debt;  and  at  all 
events  a  very  strong  case  of  fraud  must  be  made  out  to  in- 
duce the  Court  to  interfere.  Jones  v.  Herbert  {a),  Arianv, 
Booth  (6),  Fumival  v.  Weston  (c).  In  Manning  v.  Cox{d), 
the  plaintiff  was  a  trustee,  which  fact  was  known  to 
the  defendant,  and  the  execution  of  the  release  was  a 
clear  breach  of  trust.  The  ground  of  decision  in  the  case 
of  Mounstephen  v.  Brooke  (^),  was,  that  no  consideration 
had  passed,  and  that  the  release  was  therefore  fraudulent; 
but  here  it  clearly  appeared  that  Owen  was  indebted  to 
the  defendant;  and  there  could  be  no  fraud  upon  Barker 
or  the  creditors  of  the  firm,  inasmuch  as  it  was  sworn  that 
Owen  would,  upon  the  settlement  of  the  accounts,  be  en- 
titled to  a  considerable  balance.  In  cases  of  this  sort 
a  much  stronger  ground  of  fraud  should  be  laid  than  id 
those  of  pleas  puis  darrien  continuance,  which  being 
pleaded  to  the  further  maintenance  of  the  suit,  were  always 
of  themselves  suspicious. 

The  plaintiff  was  allowed  to  file  supplemental  affida* 
^ts^,  which  stated,  that  no  money  was,  during  die  part- 

(a)  7  Taunt  401 .  ed  upon  the  application  of  the  ooun- 

(6)  4  B.  &;  A.  419.  sel  for  the  defendant^  who  omitted 

(c)  7  B.  Moore,  756.  to  file  his  affidaviu,  Po^/ewn  object- 

(rf)  Id.  617.  ed  in  limine,  when  the  motion  was 

(«)  1  Chitty,  390.  first  to  have  been  argued,  that  the 

(/)  The  rule  having  been  enlarg-  affidaviu  had  not  been  filed  accord- 
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BARKBft 

9. 

RlCHAEDSON. 


nenhip,  borrowed,  with  the  consent  of  knowledge  of  jBarA-  JSsch,  of  PUat, 

1827 
er,  by  Owen^  from  the  defendant,  or  had  ever  been  ap- 
plied to  the  joint  stock  of  the  firm ;  that  no  agreement  ilrto 
cTer  made  to  set  off  the  interest  of  any  money  borrowed 
by  Owen  against  the  work  done  by  himself  and  partner  for 
the  defendant,  or  had  ever  been  allowed  to  be  set  off;  and 
that  so  far  from  Owen  being  entitled  to  any  balance  upon 
the  settlement  of  the  affkirs,  there  was  not  sufficient  to  pay 
the  creditors  ^s.  in  the  pouild. 


Patteson  having  stated  these  affidavits  in  support  of  the 
rule,  was  stopped  by  the  Court. 

Garkow,  B.  (tt)— ^It  appears  to  me,  upon  \\\e  whole  of 
the  case,  that  the  release  is  fraudulent.  If  the  facts  stated 
by  the  defendant  had  remained  uncontradicted,  the  case 
ikiigfat  have  been  different;  but  every  allegation  on  hia 
{Nirt  is  denied  by  Barker,  and  I  think  we  are  bound  by 
thfe  facts  stated  in  his  affidavits,  which  clearly  disclose  a 
tei^  strong  case  of  fraud  \  aiid  that  the  rule  should  be  made 
itb^olute. 

HuLtocK,  B. — The  Cdtrfts  have  exercised  the  jurisdic- 
tion sought  to  be  enforced  in  this  case,  on  several  occasions. 


iDg  to  the  prauttioe  df  Che  Cdtirt,  and 
applied  for  leave  to  file  supplement- 
al affidavits  in  answer  to  those  to  be 
used  by  the  defendant.  The  Mas- 
ter certified  that,  upon  an  enlarged 
rale^  the  time  within  whieh  the  af- 
fidavits were  to  be  filed  was  gene- 
rally made  part  of  the  rule,  (which 
was  not  the  case  in  this  particular 
instance),  but  that  there  Was  upon 
that  point  no  fixed  practice  in  the 
Court. 

HuUockf  B. — It  is  the  practice  in 
all  the  CouHs^  that,  upon  an  enlarg- 
ed rule,  the  affidHifits  shcnild  be  fil- 


ed, and  the  plaintiff  ought  not  to  be 
prejudiced  by  an  informality  in  the 
rule.  The  plaintiff,  under  the  cir- 
cumstances, should  be  allowed  to 
answer  the  affidavits,  or  if  the  case 
be  now  dispo^  of,  those  on  the 
part  of  the  defendant  ctmnot  behead. 

The  Court  allowed  the  plaintiff  to 
file  supplemental  affidavits,  and  the 
case  sto6d  over. 

See  Tilleyy.  HenUy,l  Chit.Rep. 
136;  Id.27,  n. 

(a)  The  Chief  Baron  was  sitting 
in  the  Itmer  Court. 


Richardson. 
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Exch,  of  PUas,  since  the  case  of  Payne  v.  Rogers  (a),  in  which  the  Court  set 
.18^7.  ^  aside  a  release  given  by  a  tenant,  in  whose  name  a  landlord 
Bakker  had  instituted  proceedings  for  an  incroachment  on  his  com- 
mon. It  is  clear  that  if  two  partners  commence  an  action, 
one  may  release  the  subject  matter  of  it,  and  that  if  there 
be  no  fraud  to  induce  the  Court  to  interfere,  and  set  aside 
that  release,  it  will  be  binding  upon  the  other  plaintiff, 
and  operate  as  a  bar  to  the  action.  Mr  Justice  BuUery  in 
the  case  of  Legh  v.  Legh  (b),  says,  that  there  are  many 
cases  in  which  the  Court  has  set  aside  releases  given  to 
prejudice  the  real  plaintiff;  and  in  all  cases  where  the 
release  so  given  is  fraudulent,  the  Court  is  bound  to 
interfere.  Now  in  this  case,  Barker,  who  is  the  real 
plaintiff,  by  the  terms  of  the  dissolution,  was  to  collect 
the  debts  due  to,  and  satisfy  the  claims  upon^  the  part- 
nership ;  and  the  other  plaintiff,  Owen,  had  by  the  agree- 
ment relinquished  all  interest  in  the  debt>  of  which  the  de- 
fendant was  fully  aware.  Fraud  cannot  be  inferred,  but 
must  be  clearly  shewn  by  the  affidavit  of  the  party  seeking 
to  set  aside  the  plea:  that  was  the  principle  upon  which 
the  cases  o(  Artony.  Booth{c),and  Fumivaly.  Weston  {d), 
and  the  other  cases  cited  for  the  defendant,  proceeded. 
But  in  this  case  no  one  can  doubt  that  the  defendant  was 
privy  to  the  fraud.  He  knew  of  the  dissolution  of  part- 
nership, and  the  terms  upon  which  it  was  dissolved;  and 
when  the  payment  of  this  debt  was  demanded,  made  no 
claim  of  set  off,  but  subsequently,  with  a  full  knowledge  of 
the  facts,  took  a  release  from  Owen.  The  whole  case  is  so 
pregnant  with  fraud,  that  we  should  not  do  justice  between 
the  parties  were  we  not  to  interfere  and  set  aside  the  plea 
in  this  stage  of  the  proceedings. 

Vaughan,  B.— There  is  no  doubt  that  if  the  release  be 
fraudulent,  the  Court  is  bound  to  interfere.     I  think  the 


(fl)  1  B.&  P.  447.  (c)  4  B.  Moore,  192. 

(*)  lb.  (d)  7  B.  Moore,  356. 
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fact  of  fraud  is  clearly  made  out  by  the  affidavits  for  the  ExcH.  qfPUu, 

plaintiff,  and  that  therefore  this  rule,  which  seeks  upon  .      f     ^ 
that  ground  to  set  aside  the  plea,  and  to  have  the  release       Barker 
delivered  up  to  be  cancelled,  ought  to  be  made  absolute. 


Richardson. 


Rule  absolute. 


<> 


Mann  «.  Nottaoe  &  Another. 

UUMFREY  having  obtained  a  rule,  on  the  behalf  of 
the  bail  to  the  Sheriff,  to  stay  proceedings  on  the  bail  bond 
in  this  case  upon  the  usual  affidavit — 

JoneSf  D.  F. — ^Now  shewed  cause,  and  contended,  that 
as  one  of  the  bail  to  the  Sheriff  was  an  attorney,  (which  ap- 
peared by  an  affidavit  filed  on  behalf  of  the  plaintiff),  the 
Court  would  not  entertain  an  application  in  ease  of  the  bail, 
and  relieve  the  attorney,  who,  by  becoming  bail,  had  been 
guilty  of  misconduct  (a). 


Where  an  attor^ 
ney  has  become 
bail  to  the  She- 
riff, and  the  bail 
bond  has  been 
assigned,  the 
Court  will  upon 
the  usual  affida- 
vit stay  pro- 
ceedings upon 
the  bail  bond  up- 
on paymeut  of 
costs. 


.  Per  Cur. — The  plaintiff  has  no  right  to  complain;  bail 
above  having  been  perfected,  he  has  his  security;  and  as 
this  application  is  granted  only  upon  pavment  of  costs,  he 
cannot  be  prejudiced  by  the  rule  being  made  absolute. 

Rule  absolute  upon  payment  of  costs. 


(a)  There  is  no  general  rule  of 
this  Court  which  prohibits  attorneys 
or  their  clerks  from  becoming  bail ; 
l>ut  the  practice  in  that  respect  is  si- 
milar to  that  of  the  Courts  oifCvn^i 


"Bench  and  Common  Fleas,  in  which 
rules  to  that  efi^t  exist.  This  rule 
however  applies  to  bail  to  the  action 
only,  and  not  to  the  Sheriff. 


968  CASES  IN  THE  EXCHEQUER, 

Efdu  of  Pleas, 
1827. 

Wednesdm^,  LaWRENCB  V.  HODOSON. 

Mfn/23(L 

^i^'js^^s,  This  was  an  action  of  trespass,  which,  at  the  York 
1826,  a  canse      Spring  Assizes,  1 826,  was  submitted  to  arbitration.     By  the 

was  referred,  a        ■'        *^  ^ 

verdict  having  rule  of  reference  it  was  ordered,  that  there  should  be  a  ver- 
the  plaintiff  dict  for  the  plaintiff  for  500/.  damages,  and  40*.  costs,  sub- 
^Mw*  to  the  J^^^'  ^*  ^^  ^*^  damages,  to  the  award,  which  verdict  was 
award,  and  the   to  be  entered  for  such  sum  only,  if  any,  as  the  arbitifsHor 

arUtrator  pab<-  .  ,  ^ 

Tishedhisaward,  should  direct;  and  it  was  further  ordered,  that  the  tosts 
r*^&^  Te^^"  of  *e  cause  should  abide  the  event  of  the  award,  and  the  jr' 
following,  was     ^osts  of  the  reference  be  in  the  discretion  of  the  arbitra- 

setaade;  after 

which,  in  iTffary  tor.    The  arbitrator  published  his  award,  which  in  il/t- 

obt^ed  a  rule  cha>elfiMis  Term  last  was,  upon  the  application  of  the  dtf- 

^o*^Srf^"he  fendants,  set  aside  for  uncertainty  (a), 
defendants  In  Hilary  Term  BUbckbum  obtained  a  nil^  calling  up^ 

would  content 

again  to  re-  on  the  defendants  to  shew  cause  why  the  pkintiff  Bhdidd 

which^raiewas  ^'^^  ^^  ^^  Uberty  to  issue  execution  for  the  damagiBs  in  die 

H^^ST^Uint-  d^^^^^tion,  unless  they  would  consent  to  the  appointment 

iffhavingdiedin  of  8ome  Other  arbitrator,  upon  the  authority  of  WooUeys. 

the  Court  had  Kelly  {b)'^  which  rule  was  di^harged,  it  appearing  npte 

^In'appii-  ^^  affidaviU  filed  by  the  defendants  that  the  plaintiff  had 

<»tion  made  in  died  on  the  27th  September,  1886.     It  dbp^u^d  fitfther, 

this  Term,  that  i         «.  .  i       i       i    •      j- 

judgment  might  upon  the  affidavits,  that,  since  that  time  the  land  m  dis- 
^tth^mchu^-  P^^  ^^  ^^^  purchased  by  the  landlord  of  the  defend- 
ffMt  Term  pre-     ^^ts,  who  had  also  been  a  party  to  the  submission.     Upon 

If  the  plaintiff  thcsC  facts — 
die  after  verdict 
for  him,  and  no 

ilS^up' within  Blackburn  obtained  a  rule  calling  upon  the  defendants 
two  Terms  after  to  shew  causc  why  final  judcmdent  should  not  be  mimed  for 

the  verdict,  the  /  .  J       &  — » 

Courtwiiinotin-  \s.  damages,  and  costs ;  and  why  such  judgment  should  not 
mitlTto^be  en-'  ^^  entered  up  of  Michaelmas  Term  last.     He  admitted 

tered  mme  pro 

tunc,  where  laches  is  imputable  to  the  party  interested  in  the  judgment. 

(a)  Ante  16.  (6)  2  D.&R.  158.  S.C.I  B.&C. 68. 


EASTER  TERM,  8  GEO.   IV. 


that  the  application  was  not  within  the  statute  17  Car.  2,  Exch.  <^  Pleat, 
c.  8,  s.  1,  which  limits  the  entering  of  the  judgment  within  ^ 

two  Terms  after  the  verdict,  but  contended  that,  under  Lawrbncb 
the  circumstances  of  the  case,  the  Court  would  allow  the  Hodgsom. 
judgment  to  be  entered  of  Michaelmas  Term,  as  at  com* 
mon  law,  for  nominal  damages  only,  the  rule  of  reference 
entitling  the  plaintiff  to  an  absolute  verdict,  and  conse- 
quently to  costs,  subject  as  to  the  amoimt  of  damages  only 
to  the  award.  He  admitted  that,  in  Copleys.  Dai/{a)y  an 
application  of  the  same  description  had  been  refused,  but 
distinguished  the  present  from  that  case,  inasmuch  as 
there,  all  matters  had  been  referred;  whereas,  by  this  rule 
of  reference,  the  amoimt  only  of  damages  was  to  be  ascer- 
tained, but  the  verdict  was  to  stand  absolutely  for  the 
plaintiff. 

Pollock,  F.  and  Alexander,  shewed  cause. — There  are 
two  answers  to  this  application:  First,  The  Court  has  no 
power  to  authorize  the  plaintiff  to  enter  up  the  judgment  as 
prayed;  snA  Secondly,  were  it  possessed  of  that  authori- 
ty^ the  facts  of  this  case  are  not  such  as  would  induce  the 
exercise  of  it.  Now,  with  respect  to  the  power  of  the 
Court  to  grant  such  an  application,  it  will  be  found,  upon 
an  examination  of  the  cases  in  which  such  an  order  haa 
been  made,  that  in  no  one  instance  has  the  Court  inter- 
fered, except  in  cases  where  the  judgment  could  not  be 
entered  up,  in  consequence  of  a  delay  originating  from  the 
Court;  as  for  instance,  where  a  party  dies  after  a  special 
verdict,  and  pending  the  time  taken  for  argument  or  ad- 
vising thereof,  or  pending  a  motion  in  arrest  of  judgment, 
or  for  a  new  trial.  Isley's  case  (6),  Crisp  v.  Mayor  of  Ber- 
wick (c),  Lure  V.  Rest{d),  Taylor  v.  Mathews  (e).  Cumber  v. 


(a)  4  Taunt.  702.  (d)  10  Mod.  30. 

lb)  1  Leon.  187;  S.C  Latch, 92.  (c)  Id.  325. 

(c)  1  Vent.  58,  90;  S.  C.  1  Sid.  462. 


Hodgson. 
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ExdL  of  Pleat,    W'ane{d)y  Tooker  \.\iuk^  o{  Beaufort  {b)y  Trelaumeyr^ 
^  ^^^^'        Bishop  of  fFinchester{c)f  Mayor  of  Norwich  v.  Berry  {d)^ 
Lawrence      CravenY.Hanley{e)f  Toulminv,  Anderson{f).     InHoHgeg 
V.  Templar  (g),  the  Court  permitted  judgment  to  be  enters 
ed  up  as  of  a  preceding  Term,  time  having  been  aUowed  to 
the  defendant  to  raise  money  for  the  purpose  of  settling  the 
costs,  and  the  plaintiff  having  died  before  they  were  pud, 
and  judgment  entered ;  but  in  no  case,  where  the  delay  is 
purely  on  the  part  of  the  plaintiff,  and  not  occasioned  by 
the  act  of  the  Court,  will  the  Court  interfere.  Fowler  y. 
Whadcoekiji).     It  is  true,  if  the  delay  originating  with  the 
defendants  had  been  frivolous,  the  Court  would  interfere, 
and  not  suffer  any  advantage  to  be  taken  of  it;  but  where 
die  party  proceeds  according  to  the  common  course  pf  law, 
as  the  defendants  have  done,  by  objecting  to  the  award, 
tiiie  Court  cannot  interpose.  Bates  v.  Lockwood  (s).     The 
Case  of  Copley  v.  Dayik),  is  a  distinct  authority  precisely 
in  point,  that,  under  the  circumstances,  the  Court  has  no 
power  to  grant  this  application ;  and  the  principle  of  that  case 
seems  to  have  been  recognized  in  that  oi Rhodes  v.  Haigh{l), 
and  is  perfectly  consistent  with  the  other  authorities  upon 
the  subject.     Secondly,  it  appears  from  the  affidavits,  that, 
since  this  casewas  last  before  the  Court,  the  disputes  between 
the  parties  have  been  adjusted  by  the  purchase  of  the  land. 
This  arrangement  was  made  under  an  impression  that  the 
proceedings  in  the  action  had  been  terminated  by  the  death 
of  the  plaintiff.     The  effect  of  the  present  applicatioQ, 
however,  if  granted,  would  be  to  burthen  the  defendants 
with  the  costs  of  the  action,  the  amount  of  which  probably 
formed  an  ingredient  in  the   arrangement .  between  the 

(a)  1  Str.  426.  (g)  6  Mod.  191. 

(6)  1  Burr.  146.  (A)  Barnes,  262. 

(c)  1  Burr.  226.  (i)  1  T.  R.  638. 

(d)  4  Burr.  2277.  (A)  4  Taunt.  702. 

(e)  Barnes,  255.  (/)  3  D.  &  R.  608.  5.C.  notS.P. 
(/)  1  Taunt.  385.  2  B.  &  C.  345. 
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parties.     The  application,  therefore,  is  contrary  to  good   Exeh,qfPhtHi 
fiuth,  and  ought,  upon  both  of  these  grounds,  to  be  dia-      c__^^_Lj 
charged  with  costs.  Lawrbncs 

HODOBONt 

Blackbumcy  in  support  of  the  rule. — By  the  rule  of  re-» 
ference  the  plaintiffis  entitled  to  a  verdict  absolutely,  which 
would  carry  Costs;  and  the  amount  of  the  damages  is  the 
only  matter  which  was  submitted  to  arbitration ;  for  the  ar- 
bitrator, by  the  terms  of  the  submission,  had  no  power  to 
enter  a  verdict  for  the  defendants.     Wherever  the  parties 
are  prevented  from  entering  up  judgment  by  any  proceed- 
ing pending  in  Court,  and  during  such  proceeding  either 
party  to  the  suit  dies,  the  Court  will  interfere  and  prevent 
that  which,  but  for  their  interposition,  would  render  the  pro- 
ceedings erroneous,  from  operating  to  the  prejudice  of  the 
party  entitled.  It  is  admitted,  that  where  the  delay  proceeds 
frqm  the  Court,  the  Court  will  interfere ;  but  the  instances  put 
do  not  proceed  from  the  Court  itself,  but  originate  in  the  acts 
of  the  parties;  and  there  can  be  no  difference  in  principle 
whether  the  delay  be  caused  by  a  motion  in  arrest  of  judg- 
ment, a  writ  of  error  (a),  or  the  other  instances  put,  or 
whether  it  proceed  from  an  interlocutory  motion,  such  as  has 
delayed  the  proceedings  in  this  case.   In  the  case  of  Mara  v. 
Qmn{b)y  the  practice  of  entering  up  judgment  nunc  pro  tunc 
was  said  to  be  very  frequent,  and  the  only  principle  which 
was  there  laid  down  as  regulating  the  Courts  in  entertaining 
an  application  for  that  purpose  was,  that  they  should  consi- 
der whether  the  order,  if  made,  would  be  prejudicial  to  the 
defendants.     In  this  case,  they  have  had  an  opportunity 
of  stating  any  prejudice  which  might  accrue  to  them  in 
consequence  of  this  rule  being  made  absolute,  but  have 
not  ventured  to  state  that  they  would  be  affected  by 
it,   and   rely  only  upon  a   supposed   strict  rule   of  the 
Court,  which,  in  the  particular  circumstances  of  this  case, 

(a)  Ctmber  v.  Wane,  1  Str.  426.  (6)  6  T.  R.  1. 


STB  CASES  IN  THE  EXCHEQUER, 

BwdL  of  nn,  cannot  exist.     The  case  of  Copley  v.  Day  (a)  is  wholly  ist» 

.   ^     ^      applicable  to  the  present ;  there  the  argument  of  delay  just- 

Lawrikcb      ly  applied,  for  no  steps  were  taken  to  enter  up  judgment 

HoDosov.      for  the  defendant,  until  two  years  after  the  plaintiff's  death, 

no  proceedings  having  during  that  time  been  depending 

in  Court.     In  that  case  also  the  submission  was  genenii 

whereas  in  this  the  amount  of  damages  only  was  referred. 

Alexander,  C.  B. — I  feel,  this  being  a  questimi  of 
practice,  that  I  am  not  so  competent  as  my  brethren  to  de- 
liver an  opinion  upon  it;  but  I  think  that  this  rule  should 
be  discharged,  for  it  appears  to  me  that  there  was  suffi- 
cient  time,  after  the  rule  for  setting  aside  the  award  had 
been  made  absolute,  within  which  an  application  to  enterup 
the  judgment  might  have  been  made.  It  therefore  becomes 
unnecessary  to  consider  whether  the  Court  have  the  pow» 
er,  or  whether  the  delay  which  has  been  caused  by  the 
pendency  of  the  rules  in  this  case  is  strictly  referable  to 
the  act  of  the  Court,  for  no  case  has  been  cited  in  which  a 
party,  who  has  been  guilty  of  laches,  has  succeeded  in  an 
application  of  this  description. 

Garrow,  B. — I  a^  also  of  opinion  that  this  rule  shoidd 
be  discharged.  I  think,  that  even  if  we  had  the  power, 
this  is  not  a  case  in  which  that  power  ought  to  be  exer» 
eiaed;  the  parties  have  adjusted  their  disputes,  and  hav* 
ing  done  so,  why  should  the  Court  now  interfere?  I  per- 
fectly imderstand  the  principle  upon  which  the  Courts  have 
permitted  parties  to  enter  up  judgment  after  the  period 
in  which  they  could  legally  have  done  so  has  elapsed, 
where  the  delay  originates  in  the  Court,  and  but  for  which 
delay  the  judgment  might  have  been  regularly  entered. — 
Where  a  case  stands  over  for  argument  from-Term  to  Term, 
on  account  of  the  multiplicity  of  business  in  the  Court;  <^ 

{a)  4  Taunt.  702. 
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Lawrence 

V. 
HODOSOK. 


for  judgment,  from  the  intricaey  of  the  question,  the  party  Eteh.  of  pimw, 

ought  not  to  be  prejudiced  by  that  delay,  but  should  be         lo^'- 

allowed  to  enter  up  his  judgment  retrospectively,  to  meet 

the  justice  of  the  case.     No  such  facts,  however,  exist  in 

this  particular  instance,  and  the  delay  is  imputable  alone 

to  the  laches  of  the  party  interested  in  the  judgment;  the 

rule,  therefore,  which  regulates  the  former  cases,  does  not 

apply  to  this;  and,  as  it  is  not  within  the  operation  of  the 

statute,  I  am  of  opinion^  on  the  authority  of  Copley  Vr  Day^ 

that  the  rule  should  be  discharged. 


Vaughan,  B.  (a) — I  entirely  concur  in  the  opinion  ex- 
pressed by  the  Court.  This  case  cannot  be  distinguished 
from  that  of  Copley  v.  Day,  and  the  principle  upon  which 
a  distinction  has  been  attempted,  namely,  that  where,  by 
the  act  of  the  Court,  the  party  has  been  prevented  from  en- 
tering up  his  judgment,  the  Court  will  interfere,  does  not 
apply  to  this  case,  for  the  delay  is  attributable  only  to  the 
laches  of  the  party  himself,  and  vigilantibus  non  dormienti- 
hus  leges  subserviuni. 

Rule  discharged. 


(a)  HuUock,  B.,  had  left  the  Court  during  theargument,  to  attend  at 

Chambers. 


FiLLis  v^  Stabb. 

Jl  THE  defendant  was  arrested  upon  a  writ  of  quo  minus, 
on  the  5th  December,  1826,  returnable  in  eight  days  of  St. 
Hilary,  and  a  bail  bond  was  given.  It  was  a  country  cause, 
and  special  bail  was.  not  put  in  until  the  7th  February, 
sent  up  and  filed  on  the  10th,  and  the  rule  for  allowance 
was  served  on  the  12th  of  the  same  month.  On  the  6th 
February  the  plidntifF  took  an  assigmnent  of  the  bail  bond, 
and  brought  his  action  thereon;  and  the  defendant  surren- 


Friday, 
May2Sth. 

In  a  country 
cause,  where  the 
plaintiff  has  lost 
a  trial,  the  Coiirt 
will  not  stay  pro- 
ceedings upon  a 
bsul-bond  unless 
upon  the  terms 
of  its  standing  as 
a  security. 
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Exeh.  qf  Pleas,  dered  in  discharge  of  his  bail,  on  the  6th  March  j  on  the 

,    ^     i  22 1  of  which  month  a  commission  of  bankrupt  was  issued 

FiLLis  against  him,  under  which  he  was  duly  declared  a  bank- 

StIm.  rupt. 

Steer  on  a  former  day,  upon  an  affidavit  of  tiiiese  fiu^ti, 
obtained  a  rule  on  behalf  of  the  bail,  calling  upon  the 
plaintiff  to  shew  cause  why  all  proceedings  oh  the  bail 
bond  should  not  be  stayed  upon  payment  of  costs:  against 
which — 

Merewether  now  shewed  cause. — If  the  defendant  had 
justified  bail  in  due  time,  the  plaintiff  would  have  been  in 
a  condition  to  have  tried  the  cause,  the  venue  being  in  De- 
vonshire, at  the  next  Assizes:  and  it  is  laid  down  in  the 
books  of  practice,  that  where  a  party  has  lost  a  trials  die 
bail  are  not  entitled  to  the  reUef  now  sought.  At  all  events, 
they  can  only  have  this  favour  conceded  to  them  upon  the 
condition  that  the  bail  bond  shall  stand  as  a  security;  and 
the  fact  of  the  defendant  having  surrendered  to  prison  will 
not  obviate  the  necessity  of  that  condition,  as  a  trial  has 
clearly  b^n  lost.  And  he  cited  the  cases  of  WMieheodi. 
PhiUips{a),  and  Blorev.  Moitram(fi). 

Steer,  contra. — Admitting  that  the  plaintiff  might  have 
gone  to  trial  at  the  last  Assizes,  which  assumes  that  no  de- 
lay could  have  taken  place,  by  the  defendant  pleading  spe- 
cially, which  might  have  prevented  the  plaintiff  from  at 
once  taking  issue,  it  is  manifest  that  the  plaintiff  has  not 
been  damnified;  and  where  that  is  the  case,  the  Court  will 
not  impose  terms  upon  an  appUcation  made  on  behalf  of 
the  bail,  who  are  no  party  to  the  laches  committed  by  the 
defendant.     Besides,  the  rule  respecting  die  loss  of  a  trial, 

(a)  2  B.  &  A.  585.     S.  C  1  Chit  Rep.  270. 
(6)  7  Price,  535. 
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applies  only  to  town  causes ;  and  it  is  so  laid  down  in  Tidd  's  Exch.  of  PUax, 
Practice  {a);  for  a  trial  is  not  lost,  unless  the  plaintiff     v_..^«L» 
be  prevented  from  obtaining  a  judgment  of  the  same  Term        Fillis 
in  which  the  writ  is  returnable,  which  in  country  causes         stabb. 
cannot  be;  Rex  v.  Sheriff  of  London  (b);  or,  at  least,  unless 
he  might  have  set  his  cause  down  for  trial  at  the  last  Sit- 
tings in  Term.  Jacques  v.  Campbett(c).   Now  it  is  manifest, 
that  had  Ibe  plaintiff  tried  his  cause  at  the  Assizes,  he  could 
not  have  obtained  judgment  until  the  Term  following.     In- 
dependently, however,  of  the  rules  of  practice  upon  this 
point,  the  plaintiff  has  now  all  the  satisfaction  he  could 
have  obtained  by  his  verdict,  had  he  succeeded  upon  a  trial 
at  the  Assizes,  as  the  defendant  is  in  prison,  and  was  so  at 
his  suit  even  before  the  cause  could  have  been  tried.     He 
is  also  a  bankrupt.     As,  therefore,  no  injury  has  resulted 
to  the  plaintiff,  and  the  application  being  made  on  behalf 
of  the  bail,  who  swear  that  it  is  for  their  indemnity  only, 
and  without  collusion  with  any  other  party,  the  Court  will 
make  the  rule  absolute. 

The  case  stood  over  to  afford  the  Court  an  opportunity 
of  referring  to  the  officers  on  the  practice,  and  whether  a 
trial  had  been  lost;  Mr.  Baron  HuUock  observing,  that 
the  case  was  important  with  reference  to  the  practice  of  the 
Court;  and  now,  on  this  day,  he  said,  that  the  Master  had 
certified  that  a  trial  had  been  lost ;  and  directed  that  the 
role  should  be  made  absolute  on  payment  of  costs,  the  bail- 
bond  to  stand  as  a  security. 

Rule  absolute  on  payment  of  costs. 


(a)  Page  304.  (6)  1  Chit.  Rep.  357.  (c)  1  D.  &  R.  450. 
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Wednesday,  HawKEY  v.  BorwICK. 

Mc^9ih{a). 

(In  Error y  from  the  Court  of  King^s  Bench.) 

If  a  bfli  of  ex-  Assumpsit.  The  first  count  of  the  declaration  stat* 
^^,  ^yJ^ie  ed,  that  one  P.  Campbett,  on  the  I2ih  of  November,  1817, 
?  p^'ftS^aiTd  ^®^  *  ^^  ^^  exchange  on  /T.  D.  Campbett,  for  SOOt 
be  so  declared  payable  nine  months  after  date^  to  the  order  of  Hctwkef/, 
necoKtfy  to°a-  (the  defendant  below),  which  was  accepted  by  fF'.  D, 
^t  ?rSS*ic  Cbi»/>Ae//,  payable  "  at  the  house"  of  Smith,  Pajfne,  and 
ceptor,  or  to  s,.  Smith,  in  London;  that  Hawkey  indorsed  it  to  Moore, 

Mm  at Sa,  a pre~ 

aentment  at  the  and  Moore  to  Bortoickj  (the  plaintiff  below).     Ayerment, 
fidentT'^     '  ^^^^  afterwards,  when  the  bill  became  due,  it  was  present- 


The  day  upon  ^  ^j^  shewn  at  the  house  of  the  said   Messrs. 

which  a  pro- 

miie  topayabUi  Payne,  and  Smith,  for  payment,  who  then  had  notice  of 

of  exchange  is        .  . 

alleged,  it  mat-  the  several  indorsements  on  the  bill,  and  were  requested 

and*nooWmion  *^  P^^^  *^®  same,  which  they  reftised  to  do;  and  that  Haw-- 
can  be  raised  on  i^  had  notioc  of  the  premises. 

error,  that  the 

day  stated  u  The  sccoud  count  alleged  a  general  acceptance  by  W. 

y«ui  before  the  ^'  Campbell, •  a  presentment  to  him  on  the  15th  of  Am* 

bought  *^'  *^*^'  °^^^®  ^  Hawkey  at  the  same  time;  there- 

Where  the  is-  ftisal  of  the  acceptor  to  pay  the  biB ;  and  a  promise  there* 

sues  are  entered  \^      wt      i         •  /•«.!•   i  •!•  i.      . 

informally,  a      upon  by  Howkey,  m  consequence  of  his  liabihty,  to  nqm- 
SXLitLmtibe  date  the  same.    There  were  also  the  usual  mcmey  ooimts. 
hearing  of  the         The  defendant  (in  the  Court  below)  pleaded — FirsL  tiie 

case,  to  afford  i..  v    .  .  * 

an  opportunity  general  issue ;  on  which  issue  was  joined :  And  secondly, 
^Ippiy^tht  ^^^^  assumpsit  infra  sex  annos;  to  which  there  was  a  re- 
Court  below  to    plication,  that  the  defendant  below  did  undertake  and 

amend  the  re- 
cord, unless  the  promise,  within  six  years  before  the  exhibiting  of  the  bill; 

counsel  will  con-  i  •  i    •  .    .       ■. 

senttoargueup.  upon  which  issue  was  jomed. 

on  the  presump- 
tion of  such  a- 
mendment  («)  This,  and  several  of  the  sub-      consequence  of  a  difficulty  experi- 

sequent  cases,  have  not  been  re-      enced  in  procuring  the  necessazy 

ported  in  chronological  order,  ie      papers. 
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Upon  the  first  issue,  the  jury  found  a  verdict  for  the  Exek.  Chamber, 
plaintiff  below;  but  no  verdict  was  entered  upon  the  se-     ^      f     » 
cond  issue  (a).  Hawkey 

Judgment  having  been  pronounced  by  the  Court  of     Bokwick. 
Kings  Bench  for  the  defendant  in  error,  a  writ  of  error 
was  brought;  and  the  following  errors  were  assigned : — 

That  no  presentment  was  alleged  in  the  first  count  ei- 
ther to  the  acceptor  or  to  Smith,  Payne ,  and  Smith;  and 
that  although  the  bill  was  presented  at  the  house  of  Messrs. 
Smithy  Payne,  and  Smith,  that  presentment  might  have 
been  made  to  an  utter  stranger  to  all  the  parties. 

That  the  day^  in  the  second  count  were  material,  and 
should  be  proved  as  laid ;  and  that  the  promise  i^  that  count 
was  merely  an  inference  of  law,  arising  out  of  the  alleged 
presentment,  dishonour,  and  notice  of  non-payment  of  the 
bill,  and  was  so  stated;  and  that  to  the  second  pka  of 
the  statute  of  limitations,  there  was  no  replication  that 
the  suit  was  commenced  by  latitat,  or  otherwise,  within 
six  years;  and  that,  although  it  appeared  from  the  re-  f 
cord,  that  the  bill  of  the  plaintiff  below  had  been  exhi- 
bited more  than  six  years  after  the  promise  laid  in  the  de- 
claration, yet  it  likewise  appeared  by  the  same  record, 
that  the  jury  had  found  a  promise  by  the  defendant  be- 
low within  six  years,  which  finding  was  manifestly  untrue, 
and  inconsistent  ¥rith  the  record. 

And  that,  notwithstanding  the  plaintiff  below  was  not  en- 
titled to  damages  on  the  two  first  counts  of  the  declaration, 
the  damages  were  assessed  generally  upon  the  whole  re- 
cord. 

(a)  The  learned  Counsel  for  the  mistake,  that  unless  he  would  so  con« 

plaintifTin  error  consented  that  the  sent,  they,  should  adjourn  the  hear- 

record  should  be  considered  as  hav-  ing  of  the  case^  so  as  to  enable  the 

ing  been  amended  by  a  verdict  being  defendant  in  error  to  apply  to  the 

entered  for  the  defendant  in  error,  on  Court  of  King's  Bench  for  that  pur- 

the  second  issue ;  the  Court  having  pose. 
intimated,  upon    discovering   the 

cc2 
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B^ch.  Chamber,  Lawes,  -E.,  for  the  plaintiff  in  eiTor. — There  is  a  distinction 
}^J^  between  a  promise  by  bill  or  note,  and  by  parol ;  in  the  latter, 
the  day  is  immaterial.  Cole  v.  Hawkins  (a),  Howard  v.  Jen- 
nison  (b) ;  but,  in  the  former,  it  is  matter  of  substance,  and  ma- 
terial; and  where,  as  in  this  case,  it  appears  manifestly  from 
the  record,  that  no  evidence  can  maintain  the  issue,  a  verdict 
vrill  not  remedy  the  defect.  Stafford  v.  Forcer  (e).  The  day, 
therefore,  being  material,  the  promise  declared  on,  being  a 
mere  inference  of  law  arising  from  the  dishonour  of  the 
bill  when  due,  Rushton  v.  Aspinall{d),  viz.  on  the  15th  of 
August,  1818,  cannot  support  this  action,  which  was  com- 
menced in  Easter  Term,  18^.  Now,  that  being  so,  the 
statute  of  limitations  (^),  which  enacts  that  aU  actions  on 
the  case  shaU  be  commenced  within  six  years,  and  not  af- 
ter, is  a  complete  answer  to  this  demand ;  for  the  promise, 
being  merely  in  consideration  of  the  original  and  existing 
liability  of  the  defendant  below  to  pay  the  debt,  which  lia- 
bility, as  an  inference  of  law,  arises  immediately  upon  no- 
tice of  the  dishonour  of  the  bill,  appears  from  the  record 
to  be  more  than  six  years  before  the  action  was  commen- 
ced. If  one  would  recover  on  a  new  and  express  promise, 
it  should  be  declared  upon  as  such,  and  the  consideration 
should  be  stated  truly;  for  if  founded  upon  a  moral  consi- 
deration, a  subsequent  promise  is  a  new  cause  of  action, 
and  should  so  appear  upon  the  record,  jf  Court  v. 
Cross  {f).  And  it  is  clear,  that  in  every  other  case  the 
promise  must  be  stated  correctly ;  as,  for  instance,  if  an  ex- 
ecutor declare  upon  a  promise  to  his  testator,  and  the  sta- 
tute of  limitations  be  pleaded,  evidence  of  a  promise  to 
the  executor  will  not  support  the  declaration.  Dean  v. 
Crane  (g).    It  is  clear,  therefore,  that  a  subsequent  promise 

(a)  1  Str  21 .  (/)  3  Bing.  332,  per  Best,  C.  J. 

(b)  1  Salk.  223.  See  Scales  v.  Jaco6,  Id.  638. 

(c)  10  Mod.  312.  (g)  6  Mod  310.  See  also  Hick- 
id)  Dougl.  653.  man  v.  Walker,  Willes,  27;  Duke 
(«)  21  Jac.  1,  c.  16,  s.  3.  of  Marlborough  v.  Widmore,  t  Str. 


EASTBR  TBRM,  8  GEO.  IV.  '  S79 

is  a  new  cause  of  action^  and  should  be  stated  as  such ;  Exdu  Chamber, 
and  does  not  have  the  effect  of  drawing  down  the  original     ^  18g7.  ^ 
promise  within  the  time  during  which  an  action  must  be      Hawkey 

brought.  BoEwicK. 

[Gaseleey  J. — Where  the  declaration  is  general,  a  pro- 
mise by  or  to  one  in  a  different  character  cannot  be  given 
in  evidence,  and  in  such  cases,  the  subsequent  promise 
must  be  stated;  but  in  cases  like  the  present,  the  practice 
has  uniformly  been  the  other  way.] 

Since  the  act  of  Parliament  upon  this  subject  (a),  the  ac* 
ceptance  stated  in  the  first  count  must  be  considered  as  a 
general  acceptance;  but  that  count  is  equally  untenable! 
whether  the  acceptance  be  general  or  special,  for  in  ei- 
ther case  it  is  necessary  to  aver  a  presentment  to  the  ac- 
ceptor or  the  bankers (i),  at  the  place  named  or  elsewhere; 
and  none  such  is  here  alleged.  It  is  perfectly  consistent 
with  the  record,  that  the  presentment  was  made  to  a 
stranger,  at  the  house  of  Messrs.  Smith,  Payne,  and 
Smith,  for  although  they  were  requested  to  pay  the  bill, 
a  request  is  not  equivalent  to  a  presentment. 

The  Court  was  of  opinion  that  the  errors  assigned  could 
not  be  sustained;  and  the  judgment  of  the  Court  below 

was 

A£5brmed. 

Hutchinson  was  to  have  argued  for  the  defendant  in 
error. 


890;  SareUv.  Wine,  3  East,  409;  S.  C.  4  B.  &C.  1. 

Ward  V.  Hunter,  6  Taunt.  210.  {b)  Dm  Bergarecke  v.  PiUin,  3 

(a)  1  &  2  Geo.  4,  c.  78.    Sec,  Bing.  476. 
Tttmer  v.  Haydon,  6  D.  &  R.  5; 
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E»eh,  of  Plea*, 
1827. 


EXCHEQUER  OF  PLEAS. 


Saturday,      M^Lachlan,  Administratrix  of  W.  Evans,  deceased,  r» 
-8%  26th.  Evans. 

indeintatut  at-  ASSUMPSIT. — ^The  first  five  counts  of  the  declaration^ 
nT^d^^'d^^"  ^^^^^  were  the  usual  money  counts  and  a  count  upon  an 
cdved,  &c  will  account  Stated,  alleged  the  promise  to  have  been  made  to 
▼er  the  value  of  William  Evons  in  his  life-time ;  the  sixth  count,  which  con- 
ti«  ]Srto"thc  **^^  ^^  ^grega*c  allegations  of  the  money  coimts  and 
defendant,         ^xi  account  Stated,  laid  the  promise  to  the  plaintiff  as  ad- 

where  it  appears  .  ... 

that  he  had  no  ministratrix,  upon  a  consideration  arising  in  the  life-time  of 
oonverting^such  ^^  intestate;  and  the  seventh  count  was  for  interest  ac- 
•ecurides  into      cruing  after  the  death  of  the  intestate.— Plea,  Non  as- 

Brttuh  money.  ^  ' 

sumpsiL 

At  the  trial  before  Alexander^  C.  B*  at  the  Midtttesex 
Sittings  in  Hilary  Term,  it  appeared  that  the  action  was 
brought  to  recover  the  value  of  fifty  thousand  gtdlders,  of 
Surinam  paper  currency,  which  was  estimated  at  about 
16661.  It  appeared  in  evidence,  that  the  intestate  had 
lived  and  died  at  Surinam,  at  which  place  the  defendant, 
who  was  his  brother,  Ukewise  resided  at  that  time;  and 
the  learned  counsel  for  the  plaintiff,  having  proved  the 
value  of  a  guilder  according  to  the  exchange,  and  that  at 
Surinam  remittances  were  usually  made  by  bills,  which 
were  there  the  circulating  medium ;  put  in  evidence  the 
following  letters  from  the  defendant  to  the  plaintiff,  upon 
which  he  rested  his  case: 

The  first,  dated  "  Surinam,  Sept.  1,  18£3,"  and  ad- 
dressed to  "  Mrs.  Mary  Evans,  Glasgow,'*  after  detaifing 
the  death  of  her  husband, "  on  the  30th  ultimo,  after  being 
sick  nine  days,**  and  the  circumstances  attending  his  de- 
cease, contained  the  following  passage : 


0. 

Evans. 
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"  In  one  of  the  few  lucid  intervals  he  had,  he  delivered  Bgek.  of  pieat, 
over  to  me,  for  you,  three  notes  of  hand,  say  .  ^^^^'  , 

Mr.  Geo.  Nicholson's^  due  1  Ma^,  1824     15,000"\  m*Lachlam 

Ditto I  Nov.  1824    15,000  f 

Ditto I  May,  1825    15,000  ^P^'• 

In  my  possession,  which  I  will  pay  to  you      5,000  J 

50,000 
Surinam  Currency. 

**  The  exchange  is  always  fluctuating,  but  I  think  you  may 
consider  the  above  amount  of  50,000  Surinam  paper  money 
as  equal  to  1,500/  or  1 ,600/  sterling,  more  or  less.** 

The  second  waa  dated  ''  Heheotsluys,  3d  May,  1826,** 
in  which  the  defendant  thus  expressed  himself: 

"  I  could  not  get  any  remittance  from  Surinam^  owing 
to  bad  crops  this  two  years;  and  as  to  the  45,000  guilders 
Surinam  currency,  was  transfer  over  to  me  only  by  my 
brother,  previous  of  his  death,  and  my  beneficence  so  said 
they  are  for  you,  but  I  hope  you  will  be  indulgent  to  wait 
on  me  until  the  crops  come  on  favourable.  I  have  been 
here  many  months,  trouble  upon  trouble  meets  me  for 
want  of  money  to  pay  my  debts,*'  &c. 

Upon  these  facts  the  learned  Chief  Baron  was  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury,  with  respect  to 
the  45,000  guilders,  which  were  due  upon  securities  pay- 
able long  after  the  death  of  the  intestate;  and  Richards, 
R.  V.y  of  counsel  for  the  defendant,  contended,  that  for  tfie 
balance  of  5,000  guilders,  which,  in  the  letter  o{  September 

m 

1,  1823,  were  stated  by  the  defendant  to  be  in  his  posses* 
sion,  the  action  could  not  be  maintained,  and  the  plaintiff 
ought  to  be  nonsuited;  first,  because  the  action  o{ indebi- 
tatus assumpsit  for  money  had  and  received,  &c.  would 
not  lie,  under  the  circumstances  of  the  case,  that  form  of 
action  proceeding  upon  the  receipt  of  money,  which  the 
foreign  currency  was  not;  and  secondly,  because  there  was 


V. 

Evans. 
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Exeh.  of  Pleat,  DO  evidence  on  which  the  jury  could  find  that  any  money 
.  ^^^^'  .  had  been  had  and  received  by  the  defendant  to  the  use  of 
m*Lacblan     the  intestate. 

The  learned  Chief  Baron  over-ruled  the  objections,  giv- 
ing leave  for  the  defendant  to  move  to  enter  a  nonsuit, 
and  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  value  of  5,000  guilders,  which  they  estimated  at  138/. 
and  found  their  verdict  for  the  plaintiff  accordingly. 

A  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered, 
having  been  obtained  upon  the  same  points  as  were  rais- 
ed at  the  trial  by  BichardSy  R.  F.,  who  cited  the  cases  of 
Nighiingal  v.  Devisme{a) ;  Leery  v.  Goodson  (6) ;  Kearney 
V.  King  (c),  and  Sprowle  v.  Legge  (d) — 

Jervis  and  Parke  now  shewed  cause.  The  subject  mat- 
ter of  the  action  in  the  case  of  Nighiingal  v.  Devitmef 
which  has  been  cited  as  an  authority  for  the  defendant, 
being  East  India  Stock,  was  nothing  more  than  the  stock 
of  any  other  mercantile  partnership,  and  cannot,  therefore, 
be  viewed  in  the  same  light  as  the  circulating  medium  of 
a  country,  which  iSbrtnam  paper  currency  was  proved  to  be. 
So,  neither  ought  the  case  of  Leery  v.  Goodson  to  weigh 
as  an  authority  in  this  case,  for  th^re  the  goods  remained 
in  specie.  Now  from  the  wording  of  the  first  letter,  it  is 
manifest,  that  the  money,  such  as  it  was,  having  been  de- 
livered over  for  the  plaintiff,  the  defendant  has  no  right  to 
retain  it;  and  it  is  equally  clear,  that,  as  at  the  time  of  hb 
decease  it  was  the  property  of  the  intestate,  it  would,  had  it 
been  British  money,  have  been  money  had  and  received  to 
his  use.  The  true  question,  therefore,  is  whether  this,  bdng 
foreign  money,  can  be  recovered  as  money  had  and  received. 
Upon  that  point  the  case  of  Piciard  v.  Bankes{e)y  is  a  dis- 
tinct authority  for  the  plaintiff,  for  the  defendant  having 
once  treated  the  paper  currency  as  money,  which  he  does 

(«)  5  Burr.  ^589.  (6)  4  T.  R.  687.  (c)  2  B.&  A.  301. 

((/^  2  D.  &  R.  15;  S.  C.  1  B.  &  C.  16.      (e)  13  East,  20. 
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in  his  letters,  cannot  now  turn  round  and  say,  that  it  is  not  Exeh,  of  Pleat, 
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money;  for  as  against  him  it  is  so  much  money  received  by      v_^_L^ 

him.     This^  however,  is  not  a  solitary  authority  upon  the    M'Lachlan 

subject ;  in  the  case  of  Harrington  v.  Macmorris  (a),  which        bvans, 

was  an  action  brought  for  the  recovery  of  a  sum  of  money 

lent  in  India  in  pagodas,  Gibbs,  J.,  said,  that  the  doctrine 

contended  for  as  to  foreign  money  had  been  exploded 

twenty  years ;  and  even  in  a  criminal  case,  on  an  indictment 

for  obtaining  money  by  means  of  a  false  token,  the  receipt 

of  a  bank  note  of  the  amount  has  been  held  to  be  evidence 

to  the  jury  of  the  receipt  of  the  money  at  the  Bank  (6). 

And  they  cited  Longckampsv.  Kenny  (e). 

[HuUock,  B.^ — If  there  were  reasonable  evidence  that  the 
defendant  had  had  an  opportimity  of  converting  the  secu- 
rities into  money,  in  the  life-time  of  the  intestate,  there 
would  be  no  difficulty :  in  that  event  the  case  of  Long- 
champs  v.  Kenny ,  would  clearly  apply;  but  as  this  case 
now  stands,  I  think  that  mOitates  against  the  proposition 
you  contend  for;  for  Lord  Mansfield  in  that  case  ex- 
pressly says^  that  promissory  notes  are  not  money,  though 
they  may  be  treated  as  such]. 

Richards,  R.  F.,  contra. — To  enable  the  plaintiff  to  re- 
cover in  this  form  of  action,  money  must  have  passed  into 
the  hands  of  the  defendant.  Moore  v.  Pyrke{d)\  Maxwell 
V.  Jamieson  {e) ;  Wharton  v.  Walker  {/).  An  equivalent 
or  security  for  money  is  not  sufficient,  unless,  as  in  the 
case  o{  Pickard  Y.  Bankes,  it  has  been  treated  as  money 
between  the  litigating  parties;  or,  as  in  that  oiLongchamps 
V.  Kenny,  there  be  a  reasonable  presumption,  that  it  has 
been  converted  into  money.  Upon  which  principle,  it  has 
been  decided,  that  East  India  Stock,  Nightingal  v.  Detis^ 

(a)  5  Taunt.  228 ;  S.  C.  1  Maish.  {d)  11  East,  52. 

33.  (e)  2B.  &A.51. 

(6y  2  Stark.  Evid.  107,  n.  (/)  6  D.  &  R.  288;  S.  C.  4  B. 

(f)  Dougl.  132.  &  C.  163. 
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Exefu  ef  Pkat,  me;  pictores.  Leery  v.  Goodson;  and  even  the  stodc  of 
y_*J^  the  Bank  of  England^  Janes  v.  Brindley  (a),  cannot  he 
fti*LAcnL\!t  made  the  subject  of  this  form  of  action.  And  a  promiaso- 
Etans.  n^  note,  which  gives  merely  a  right  of  action,  and  is  not 
even  evidence  of  money  having  passed,  except  between 
immediate  parties,  Waynam  v.  Bend(Jb),  has  been  held 
not  sufficient  to  complete  the  offence  of  usury,  where  rither 
money  or  money *s  worth  must  be  received  by  the  lender. 
Madfjloci  v.  Hammeii  (e).  Now,  it  is  dear  from  the  letters 
that  the  paper  currency  in  question  has  never  been  treated 
as  money  between  these  parties,  for  the  securities  not  be- 
ing due  until  after  the  death  of  the  intestate,  could  not 
have  been  received;  neither  is  there  any  fact  to  induce  a 
presumption  that  the  5,000  guilders,  Surinam  paper  cur- 
rency, had  been  converted  into  money  during  the  life^iaie 
of  the  intestate;  and  whatever  may  have  been  done  subse- 
quently, cannot  be  noticed  under  the  declaration  in  its  pre- 
sent form.  And  he  referred  to  the  cases  which  he  had 
cited  on  moving  for  the  rule. 

Alexander,  C.  B. — ^At  the  trial  of  the  cause,  I  assumed 
it  as  a  fact,  that  that  which  the  defendant  had  received 
and  acknowledged  in  his  letters,  was  the  circulating  medium 
of  the  country;  and  as  such  I  considered  it  proper  to  al- 
low the  plaintiff  to  give  evidence  of  its  value  according  to 
the  current  rate  of  exchange  between  the  two  countries; 
upon  which  view  I  left  it  to  the  jury,  who  estimated  ^ 
5000  guilders  paper  currency  at  138/.,  and  found  for  the 
plaintiff.  I  apprehend  that  the  words  in  the  declaration 
must  be  taken  to  mean  British  money  in  the  pliuntiff's 
hands,  and,  according  to  the  cases,  it  seems  that  foreign 
money  cannot  be  recovered  under  those  words.  That  seems 
to  be  fully  established  by  the  cases  cited  respecting  stock 
and   provincial  notes.     I  was  therefore  mistaken  in  the 

(«)  1  East,  1.  (Jb)  \  Camp.  175.  (c)  7  T.  R.  fB4. 
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view  which  I  took  of  the  case  at  the  trial;  and  I  think  that  Exd^  qf  Pkas, 
the  rule  for  a  nonsuit  should  be  made  absohite.  . 

M*Lachlan 

Garrow,  B. — I  am  of  opinion  that,  under  the  circum-  evans. 
stances  of  this  case,  a  nonsuit  ought  to  be  entered.  It  is 
an  established  rule,  that  before  a  plaintiff  can  recover  in 
an  action  for  money  had  and  received,  there  must  be  evi- 
dence of  money  having  actually  come  to  the  hands  of  the 
defendant.  The  facts  and  circumstances  of  this  case  pre- 
clude the  supposition  of  these  securities  having  been  con- 
verted into  British  money,  in  the  lifetime  of  the  intestate, 
and  therefore  the  very  foundation  of  the  action  fails. 

HuLLOCK,  B. — ^I  am  of  opinion  that  the  plaintiff  ought 
to  be  nonsuited,  which  opinion  is  founded  upon  the  circum- 
stances and  form  of  the  declaration  in  this  particular  case, 
because  I  think  that  if  the  declaration  had  been  difierent- 
ly  framed,  the  letters  from  the  defendant  would  have  been 
sufficient  to  have  sustained  the  action.  The  bonds  not  be- 
ing due  until  several  months  after  the  death  of  the  intestate, 
the  action  cannot  be  maintained  so  far  as  relates  to  them ; 
and  the  question  is,  whether  this  action,  in  the  present  form 
of  the  declaration,  can  be  sustained  by  evidence  of  the 
delivery  of  securities  for  money  a  few  days  only  before  the 
intestate's  death.  In  actions  of  this  description  it  is  ne- 
cessary to  shew  that  money  has  been  received  by  the  de- 
Ifendant ;  a  payment  in  bank  notes  is  not  actually  requisite, 
but  if  securities  be  delivered,  they  must  be  shewn  to  have 
been  such  a  time  in  his  hands  as  would  enable  the  jury  to 
'infer  that  they  had  been  converted  into  money.  There 
is  no  evidence  of  that  description,  neither  are  there  any  cir- 
tnunstances  in  this  case  to  warrant  such  an  inference.  The 
ease  of  Harrington  v.  M€tcmorri8,  appears  to  me  to  be  per- 
fectly inapplicable,  to  have  nothing  in  common  with  the  pre- 
sent case ;  for,  in  that  case,  by  paying  the  money  into  Court, 
the  liability  of  the  defendant  was  admitted,  and  the  question 
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Etch,  of  Pleat,  was^  whether  a  particular  of  set  off  was  admissible  for  the 
,  ^^^^'  ,  plaintiff,  to  shew  that  the  full  amount  had  not  been  paid  in. 
m*Lachlan  Moreover,  there  the  parties  were  in  England,  and  the 
EvAMs.  natural  presumption  would  be,  that  the  pagodas  had  been 
converted  into  British  money.  The  language  of  the  Court 
in  Pickard  v.  Bankes,  shews  the  impression  of  the  Court 
upon  the  general  question;  for,  unless  the  provincial  notes, 
which  were  the  subject  of  that  action,  had  been  treated  as 
money  between  the  parties,  the  plaintiff  would  not  have 
been  entitled  to  recover;  yet  provincial  notes  are  almost 
the  only  circulating  medium  in  many  parts  of  EnglantL  AD 
the  other  cases,  however,  are  clear  authorities  that  no  equi- 
valent  or  security  for  money  can  form  the  subject  matter 
of  this  action,  unless  the  parties  have  treated  it  as  money, 
or  a  sufficient  time  has  elapsed,  so  as  to  raise  an  inference 
that  it  has  been  converted  into  money  by  the  defendant. 
Under  the  peculiar  circumstances  of  the  case,  and  the  form 
of  the  declaration,  I  am  of  opinion  that  the  rule  should  be 
made  absolute. 

Vauohan,  B.  — I  concur  in  the  opinion  expressed  by  die 
Court;  it  being  necessary,  according  to  the  form  of  the  de- 
claration in  the  present  case,  to  shew  that  the  money  sou^t 
to  be  recovered  was  actually  received  by  the  defendant  in  the 
life-time  of  the  intestate.  No  evidence  was  given  of  that 
fact,  nor  are  there  any  circumstances  to  induce  a  reasonable 
presumption  of  it.  The  case  appears  to  me  to  resolve  itself 
into  this  simple  point,  does  the  form  of  action  require  the  re- 
ceipt of  money  by  the  defendant  to  support  it?  I  apprehend 
it  to  be  clear  that  it  does,  or  at  least  that  there  must4>e  cir- 
cumstances from  which  a  jury  might  infer  that  money  had 
been  received  by  him.  No  such  evidence  or  inference  ex- 
ists in  this  case;  and  therefore  I  think  the  rule  for  a  nonsuit 
should  be  made  absolute. 

Rule  absolute. 
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Exeh,  of  Pleas, 
1827. 

Henderson  v,  Barnewall  and  Another.  '      "^      ' 

Assumpsit  for  not  accepting  goods  pursuant  to  an  a  brokercannot, 
alleged  contract  between  the  plaintiff  and  defendants.—  '^'^^'owt  the  m' 

^  »ent  of  hij  pnn- 

Flea,  A/ an  aSSUnwstt.  apal,  delegate 

At  the  trial  before  HuUock,  B.  at  the  Lancaster  Sum-  Where!i?h'av. 
mer  Assizes,  1826,  it  appeared  in  evidence,  that  the  plain-  l^fptt  a  **"' 
tiff  having  a  quantity  of  pot-ashes  to  sell,  employed  Rowland  ^«>^"  ^f  ^e 

¥>  i_i  T  ni  ^iiin    purpoac,  and  i?. 

lioscoe  a  broker,  to  dispose  of  them;  and  that  shortly  af-  being  denrous of 
terwards  the  defendants  applied  to  William  Raecoe,  the  S^m'^lUhor- 
clerk  and  salesman  o(  Rowland  Roscoe,  for  the  purpose  of  >«dthebroker'i 

,   ,        ,  '  r      x-  uuesman  to  of- 

ascertaining  if  he  knew  any  person  who  had  pot-ashes  to  fer  a  certain 

sell,  who  having  mentioned  the  plaintiff,  and  the  price  consequence 

he  wished  to  obtain,  was  authorised  by  them  to  offer  ti~tgj^';f^i 

30#.  per  cwt.    He,  in  consequence  introduced  them  to  the  ^*»;  bavingcon- 

1  •     •/!»        J  1       •  1.  eluded  the  con- 

plaintiff,  and  having  established  a  negociation  between  the  tract,  in  the  ab- 

parties,  brought  them  together  in  the  Exchange  at  Liver^  •^»Luin  dic- 
pool;  where,  going  up  to  them,  he  said,  "  well,  gentlemen,  I  J*J^  ^^"*  *« 
suppose  you  have  closed  the  contract  ;*'  to  which  they  assent-  which  he  made 
ed;  and  the  plaintiff,  in  the  hearing  of  one  of  the  defend-  master*!  i^ok! 
ants,  dictated  to  him  the  terms  of  the  agreement.    He  im-  ^t^^^'^ 
mediately  went  to  his  principal's  office,  and  made  an  entry  wardscommuni- 
of  the  sale  in  the  contract  book,  which  he  did  not  sign,  and  cumstances  to 
on  the  same  day  communicated  the  circumstances  to  Row-  directed  T  clerk 
land  Roscoe.  who  directed  a  clerk  in  his  office  to  enter  the  J?  en^'and  "gn 

'  toe  contract  in 

particulars  of  the  sale  in  his  sale  book;  which  were  entered  his  book,  and 
accordingly,  and  signed  by  the  clerk.  On  the  same  day  a  gigned  by  himl 
sale  note  was  signed,  and  sent  to  the  plaintiff  by  Rowland  JI^^phtl'oi^wM 
Roscoe ihui  no  bouirht  note  was  sent  to  the  defendants;  «entto A:  Held, 
who,  a  few  days  afterwards,  caUed  at  the  office  of  the  broker,  no  note  or  me- 
and  requested  William  Roscoe  to  alter  the  name  of  the  writing  signed 
purchaser  in  the  entry,  which  he  refused  to  do.     It  ap-  aJjhoSed*  lo'^ 
peared  further  that  the  broker  himself  had  not  seen  the  "tisfy  the  sta- 

,    ^      ,  1  ,  .  n   1  1  ^w*®  of  frauds, 

defendants  on  the  subject  of  the  purchase.  29  Car.  2,  c.  s. 

The  coimsel  for  the  plaintiff  tendered  evidence  that  it  *'  *^* 


r. 
Barnewall. 
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Exeh,  of  Pleat,  was  not  the  custom  at  Liverpool,  for  a  broker  to  send  bought 
,  ^^^^'  ,  notes,  or  personally  to  sign  the  entry  in  his  book;  but  that 
Henderson  evidence  was  rejected  by  the  learned  Judge,  who  was  of  opin* 
ion  that  custcnn  could  not  control  the  law  in  this  respect. 
Two  points  were  raised  by  Scarlett  upon  these  facts:  FirMi, 
that  the  broker  was  not  the  agent  of  the  defendants ;  aqd 
secondly  y  if  he  were,  that,  not  having  delivered  a  bought  note, 
he  had  not  duly  executed  his  authority.  The  learned  Baron 
reserved  tfie  points,  giving  the  defendant  leave  to  move  to 
enter  a  nonsuit,  and  the  jury  found  a  verdict  for  the  plain- 
tiff. In  Easter  Term,  Scarlett  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  upon  the  points  made  at  the  trial ;  and  having 
cited  the  cases  of  Thornton  v.  Kempster  (a),  Cummimg  v. 
Roebuck  (i),  and  Grant  v.  Fletcher  (c),  in  which  it  had  faeoi 
decided  that  where  the  bought  and  sale  notes  were  dif> 
ferent,  the  contract  was  void,  he  contended  thatj  a  fortion, 
where  no  note  was  sent  to  one  party,  there  was  no  binding 
contract. 

Henderson^  (with  whom  was  Pollock,  F.),  shewed  cause. 
The  rule  in  this  case,  which  depends  upon  whether  there 
is  a  sufficient  note  or  memorandum  of  the  bargain,  signed 
by  an  agent  duly  authorised,  so  as  to  satisfy  the  statute  of 
frauds,  29  Car.  i,  c.  3,  s.  17,  was  obtained  on  two  grounds: 
first,  that  the  broker  was  not  the  authorised  agent  of  the 
defendants ;  and  secondly,  if  he  were  so,  that  his  authority 
was  not  duly  executed.  To  hold  that  the  broker  in  this 
case  was  the  agent  of  the  seller  only,  would  militate  against 
the  general  principle  of  law  regulating  commercial  trans- 
actions, by  which  the  broker  is  held  to  be  the  agent  of  both 
parties.  ^'  If  (says  Lord  Erskine  in  the  case  of  BuchnaS' 
ter  V.  Harrop  (d),)  the  purchaser  agrees  to  buy,  and  adopts 

(a)  5  Taunt.  786;  S.  C 1  Marsh.  (c)  8  D.  &  H.  59 ;  iS.  C.  5  B.  «c 
355.                                                         C.  436. 

(b)  Holt's  N.  P.  173.  (d)  13  Ves.  473. 
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the  broker  only  by  consenting  to  buy,  that  converts  the  excH,  of  Pleats 
broker  into  an  agent,  and  concludes  both  parties.'*    This     ,  ^^^^'  , 
doctrine  was  recognized  in  the  case  of  Hinde  v.  WMte--    hbndersom 
kou9e{a\  and  has  been  held  to  apply  equally  where  the    q^j^^bwall. 
broker  is  both  employed  and  paid  by  the  vendor.  Hicks 
▼.  HatMn  (6).     The  terms  of  the  bargain  having  been  ar- 
ranged between  the  parties  themselves,  cannot  affect  the 
law  upon  the  subject,  for  that  which  passed  between  them 
did  not  in  law  amount  to  a  contract;  and  the  case  of  Rucker 
V.  Cammeyer{c\  is  a  decisive  answer  to  an  objection  on 
that  ground.     A  third  objection  to  the  agency  of  the 
broker,  is  raised  m  consequence  of  the  intervention  of  the 
clerk.     This  is  not  the  case  of  the  principal  deputing  his 
authority  to  an  agent,  without  the  knowledge  of  the  em- 
ployer, for  the  defendants  were  aware  of  the  relation  which 
subsisted  between  the  broker  and  his  clerk ;  and  with  the 
consent  of  the  parties,  the  confidence  reposed  in  the  prin- 
cipal may  be  transferred  to  the  agent  Coles  v.  Treeo- 
thick  {d). 

[HuUock,  B, — ^In  that  case  the  clerk  who  wrote  the  con- 
tract, was  the  agent  of  the  defendant,  and  signed  it  also 
for  his  master.  So  that,  qudcunque  vid  daid^  he  was  the 
agent  of  the  party.  An  auctioneer's  clerk,  who  writes  down 
the  name  of  the  buyer  in  his  presence,  is  the  agent  of  both 
parties]. 

But  it  is  not  necessary  that  the  entry  in  the  book  should 
be  signed,  all  that  the  statute  of  frauds  requires,  being 
same  note  pr  memorandum  in  writing  of  the  bargain,  signed 
by  the  parties  to  be  charged,  or  their  agents  lawfiilly  au- 
thorised; the  identical  agreement  need  not  be  signed; 
Coles  V.  Trecothick;  why,  therefore,  is  not  the  sale  note 
a  sufficient  memorandum  to  satisfy  the  statute,  A  defec- 
tive memorandum  maybe  aided  by  a  subsequent  letter; 


(fl)  7  East,  558.  (c)  I  Esp.  105. 

(6)  4  Esp.  114.  (rf)  9  Ves.  234. 


V, 

Barnewall. 
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Exch.  of  Pleat,  Cooper  V.  Smith  (o),  which  is  putting  a  much  more  libenl 
v-if*lL»      construction  on  the  statute,  than  it  is  here  necessary  to 

Henderson      Contend  for. 

Upon  the  second  point  it  is  contended,  that  botfi  a 
bought  and  sale  note  are  essential,  as  an  inference  from 
several  cases,  in  which  it  has  been  held,  that  where  they 
differed,  there  could  be  no  binding  contract.     It  will  not, 
however,  be  necessary  to  impeach  tfiose  decisions,  as  the 
principle  upon  which  they  proceed  does  not  affect  the 
present  case ;  and,  that  two  inconsistent  instruments  should 
be  mutually  destructive  of  each  other,  while,  upon  a  single 
and  consistent  document  a  plaintiff  may  recover,  is  i>erfectly 
intelligible.     ITkamtcn  v.  Kempster{b)  is  the  first  case 
upon  this  subject,  the  decision  in  which  did  not  proceed 
upon  the  statute  of  frauds,  but  upon  the  inconsistency 
of  the  contract.    Acting  through  the  intervention  of  an 
agent  cannot  affect  the  rights  of  the  parties,  and  it  is 
quite  clear,  that  if  the  agreement  in  that  case  had  been  a 
parol  agreement  for  goods  under  tiie  value  of  10/.,  that  it 
would  not  have  been  binding.     Cumming  v.  Roebuck  (p)  is 
to  tiie  same  effect.  The  next  case  is  that  of  Grant  v.  Fletch- 
er {d)y  in  which  there  is  nothing  to  shew  that  both  notes 
are  indispensable.     It  is  true,  that  the  Lord  Chief  Justice 
recognizes  the  two  former  cases,  and  says,  that  the  broker's 
book  is  the  original,  but  that  decision  depends  upon  the  cir- 
cumstances of  the  case,  and  must  be  taken  secundum  subjee- 
tarn  materiam.    Indeed,  it  would  be  strange,  were  a  bouflht 
note  indispensable,  that  there  should  be  no  opticm  to  re- 
ject it;  yet  in  Rucker  v.  Cammeyer,  and  Goom  v.  Afior 
lo{e)i  the  parties  were  held  responsible,  although  the  notes 
were  sent  back.     Neither  bought  nor  sale  notes  are  ne- 
cessary, as  they  do  not  form  the  validity  of  the  contract, 

(fl)  15  East,  103.  (d)  8  D.  &  R.  59;  S.  C.SB.k 

(6)  5 Taunt.  786;  S. C.  1  Marsh.  C.  436. 

355.  (e)  9  D.  &  R.        ;  5.  C.  6  B.& 

(c)  1  Holt's  N.  P.  173.  C.  117. 


V. 

Barnswall. 
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Heyman  v.  Neal€{a).    They  are  required  neither  by  the  Exch.  of  Pleas, 
common  law,  nor  by  the  statute,  which  enacts  only,  that  a      ,  '^^^7. 
note  or  memorandum  in  writing  shall  be  signed;  but  are     Hendersok 
in  fact  creatures  of  custom,  of  which  there  is  no  evidence 
in  this  case.     The  entry  in  the  book  is  the  original  evi< 
dence  of  the  contract.  Grant  v.  Fletcher  ,•  assuming  which, 
Lord  EUenboroughy  in  Dickenson  ▼•  LilwaU{b\  doubted 
whether  the  bought  note  was  admissible.      This  point, 
however,  has  since  been  decided,  in  Qoom  v.  Aflalo^  in 
which  it  was  held,  that  the  entry  in  the  broker's  book 
need  not  be  signed,  and  that  the  bought  and  sale  notes, 
signed  by  the  broker,  v^ere  sufficient:  in  that  case  both 
existed,  but  it  does  not  decide  that  both  were  necessary; 
and  the  sale  note  being  a  sufficient  memorandum  to  satis- 
fy the  statute^  the  rule  ought  to  be  discharged. 

Crompton^  in  support  of  the  rule. — The  first  question  is, 
whether  Rowland  Roscoe  had  any  authority  to  sign  any 
contract;  and  the  second,  supposing  him  to  have  such  au- 
thority, whether  he  has  signed  a  sufficient  one.  Upon  the 
first  point,  the  evidence  is,  that  he  was  not  brought  into 
contact  with  the  defendants:  and  the  authority,  if  any, 
was  conferred  upon  fFilliam  Roscoe,  his  clerk.  The  case 
of  Coles  y.  Trecothick  (c),  therefore,  militates  strongly 
against  the  position  contended  for  on  behalf  of  the  plain- 
tiff*; for  it  proves,  that,  unless  by  express  consent  of  the 
principal,  an  authority  cannot  be  delegated  to  a  clerk  or 
under  age^:t.  .  Supposing  the  broker  to  have  been  vested 
with  an  authority,  it  was  either  special  or  general:  if 
special,  can  it  be  delegated?  Such  a  doctrine  would 
be  open  to  all  the  mischiefs  which  it  was  the  object  of 
the  statute  of  frauds  to  provide  against.  If  a  contract 
could  be  made  by  a  sub-agent,  the  terms  of  it  must  be 

{a)  2  Carap.  337.  (6)  1  Stark.  N.  P.  123. 

(c)  Ubi  sup. 
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Exch.  of  PUas,  communicated  to  his  principal,  and  be  reduced  into  writ- 

^  '  J     ing  from  his  parol  statement;  and  thus  two  questions 

Henderbo.^    might  arise,  first,  whether  the  derk  had  stated  the  con- 

Barmewall.  tract  correctly;  and  secondly,  whether  the  principal  had 
reduced  it  into  writing  correctly  from  such  statement;  and 
so  a  double  mischief  would  arise.  In  the  case  of  Blore  t. 
Suiton{a\  an  agreement  for  a  lease,  evidenced  only  by  a 
memorandum  in  writuig,  entered  m  the  book  of  the  agent, 
and  signed,  not  by  the  agent  himself,  but  by  his  clerk, 
was  held  not  to  be  sufficient  to  satisfy  the  statute,  al- 
though the  entry  was  approved  by,  and  made  under  die 
immediate  direction  of  the  authorized  agent,  and  accord- 
ing to  the  course  of  business;  and  it  would  be  strange,  if  a 
master  cannot  delegate  his  authority  to  a  clerk,  that  a 
clerk  should  have  the  power  of  transferring  his  to  his  mas- 
ter. A  general  authority  is  derived  from  a  course  of  deal- 
ing; and  it  would  be  difficult  to  say  that  Rowland  Roscoe 
was  clothed  with  any  such  right,  when  the  contract  was  made 
between  th^  parties  themselves,  and  even  the  terms  of  it 
were  communicated  to  him  by  a  sub-agent.  In  KUniiMY* 
Surry  {b) J  Lord  EUenborough  declared  himself  clearly  of 
opinion,  that  the  broker's  note  was  not  sufficient  of  itself,  he 
being,  piimd  Jade,  the  agent  of  the  seller,  unless  it  was 
acted  upon  by  the  buyer:  here  there  is  no  adoption  of  the 
act  of  the  broker  by  the  defendants,  but,  on  the  contrary, 
the  sending  of  the  sale  note  to  the  vendor  only  dearij 
shews  that  the  broker  was  employed  by  him,  and  by 
him  alone.  Conceding,  however,  that  he  was  the  agent 
of  both  the  parties,  an  important  question  arises,  and  up- 
on which  there  has  yet  been  no  decbion,  viz. — ^Whether 
one  note  is  sufficient?  It  is  the  duty  of  the  broker  to  en- 
ter such  a  contract,  that  both  parties  may  sue  upon  it: 

(a)  3  Meriv.  237.  port,  the  absence  of  the  seller's  name 

(6)  Pal.  Princ.&  Agent,  143;  S.      intheentryisstatedtobethegrouod 
C.  5  Esp.  267,  in  which  latter  Re-      of  Lord  EUenborough^ s  decision. 
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while  that  entry  is  upon  his  books^  they  both  have  access   ExcH.  rf  Pkas, 
to  it ;  but  one  only  has  the  possession  of,  and  control  over      v_^ILj 
the  sale  note;  and  such  a  course  is  open  as  well  to  fraud     Henderson 
as  to  inconvenience.    In  order  to  bind  the  parties,  there    babhewall. 
must  be  a  mutuality  in  the  contract;  upon  which  principle, 
where  the  bought  and  sale  notes  vary,  the  contract  is  void; 
but  no  mutuality  can  be  sldd  to  exist,  where  the  terms  of 
the  contract  are  unknown  to  one  of  the  parties:  of  which 
opinion  the  Lord  Chief  Justice  of  the  Common  Pleas  ex- 
pressed himself,  in  the  case  of  Smith  v.  Sparrow  {a) ,  at 
Nisi  PriuSf  although  the  case  was  decided  in  banco,  upon 
another  groimd. 

Alexander,  L.  C.  B. — It  appears  to  me,  that  this 
rule,  which  seeks  to  set  aside  the  verdict  for  the  plaintiff, 
and  enter  a  nonsuit,  ought  to  be  niade  absolute.  The  Le- 
gislature has  declared  that  sales,  and  transactions  of  this 
description,  shaD  be  void,  unless  they  be  reduced  into 
writing,  and  signed  by  the  parties  to  be  charged,  or  their 
agents  lawfully  authorized.  A  broker  is  the  agent  of 
both  parties,  and  an  entry  in  his  book. signed  by  him,  or 
the  bought  and  sale  notes,  which  are  likewbe  signed  by 
him,  if  they  correspond,  are  sufficient  to  bind  the  parties; 
but  the  difficulty  here  is,  that  the  entry  made  by  the  au- 
thorized agent,  which  William  Roscoe  undoubtedly  was, 
was  not  signed  by  him^  and  what  is  signed,  and  which  at 
best  is  but  a  copy,  is  subscribed  by  a  person  who  had  no 
authority  whatever. 

Garrow,  B.— I  am  of  the  same  opinion.  There  are  va- 
rious ways,  in  which,  according  to  the  custom  of  trade,  goods 
are  sold,  to  be  delivered  at  a  future  time;  but  whatever 
course  may  be  adopted,  the  statute  of  frauds  has  provid- 
ed, that  the  parties  shall  not  be  bound  by  the  contract,  un- 

(a)  2  Car.  &  P.  548;  S.  C.  not  S.  P.  4  Bingh.  84. 

DD2 
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Exeh.  of  Pleas,  less  it  be  rcduccd  into  writing,  and  signed  by  the  parties 
,  ^^^^'  ,  to  be  charged,  or  their  authorized  agent.  For  the  con- 
HENDERjtoN     venience  of  trade  brokers  are  established  in  this  country, 

Barnewall.  ^"^  ^°  ^^^  principal  commercial  towns  on  the  Continent, 
under  regulations  calculated  to  insure  punctuality  and 
fidelity  in  their  dealings ;  and  by  means  of  whom  sales 
and  negociations  are  effected  between  parties,  who,  other- 
wise, might  have  remained  strangers  to  each  other.  The 
course  of  trade  in  such  cases  is,  for  the  broker,  being 
employed  by  one  party,  to  sell  to,  or  buy  from  the  other, 
either  in  consequence  of  a  general  authority,  which  is  de- 
rived from  a  multitude  of  instances,  or  of  a  special  and 
particular  authority,  which  is  appUcable  to  one  only;  and 
thus  he  becomes  the  agent  of  both.  No  ground  is  laid  in 
this  case  for  presuming  a  general  authority;  and  if  there 
were  a  special  authority,  it  was  conferred,  not  upon  the 
broker,  but  upon  William  RoscoCy  his  clerk:  neither  the 
entry  nor  the  note  is  signed  by  him ;  and  it  becomes  unne- 
cessary to  consider  the  effect  of  the  latter,  for,  upon  the 
defect  of  the  broker's  authority  alone,  this  rule  must  be 
made  absolute. 

HuLLOcK,  B. — I  am  of  the  same  opinion;  and  die 
ground  of  that  opinion  is,  that  the  person  who  made  the 
only  entry  that  was  signed  was  not  the  authorized  agent 
of  the  parties.  It  appears  clearly,  that  WiUiam  Roscoe 
was  authorized  by  the  defendants,  but  that  authority  was 
personal,  and  could  not  be  transferred;  and  had  he  sign- 
ed the  entry,  it  would,  in  my  opinion,  have  been  a  suffi- 
cient compliance  with  the  statute,  and  have  been  binding 
upon  the  parties.  The  observations  made  by  the  learned 
counsel  for  the  defendant,  upon  the  difficulties  and  mis- 
chiefs likely  to  ensue  from  proceedings,  such  as  were 
adopted  in  this  instance,  are  in  my  opinion  just;  for  if  an 
authority  could  be  delegated  to  one  person,  it  might  to  se- 
veral, until  the  meaning  of  the  contract  had  been  lost  in 
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the  multiplicity  of  communications.      Bought  and   sale  LVe/«.  of  PUas, 
notes  are  not  essential  to  the  validity  of  the  contract :  the      v_lf5?J_-» 
entry  signed  by  the  broker  is  alone  the  binding  contract,     Uendeuson 
said  Lord  EUenborough,  in  the  case  o(  Heyman  v.  Neale;    barnewall. 
which  doctrine  is  confirmed  by  the  decision  in  Grant  v. 
Fletcher.     Where,  however,  the  entry  in  the  book  is  not 
signed,  the  party  may  have  recourse  to  the  bought  and 
sale  notes;  but  if  Rowland  Roscoe  had  no  authority  to 
make  the  contract,  or  the  entry  in  the  book,  he  would 
have  as  Uttle  to  send  out  the  bought  and  sale  notes.     The 
question,  therefore,  as  to  the  effect  of  the  sale  note  only 
having  been  sent  does  not  arise,  as  the  broker  had  no 
authority  to  send  out  either.     I  doubt,  however,  whether 
the  sale  note  alone  would  be  sufficient;  for  it  is  the  duty  of 
brokers  to  make  the  contract  so  as  to  be  binding  upon 
both  parties. 

Vaughan,  B.  —  It  is  admitted  on  all  hands,  and  the 
statute  expressly  requires,  that  the  contract  should  be  in 
writing,  and  signed  by  the  parties  themselves,  or  their 
agent  duly  authorized.  The  simple  question  therefore  is, 
whether  Rowland  Roscoe  can  be  considered  an  agent  so 
authorized.  The  plaintiff  has  failed  to  make  out  that  pro- 
position; and  it  appears  from  the  evidence,  that  Ric/tard 
was  invested  with  a  special  authority,  which,  I  think,  could 
not  be  delegated,  but  that  Rowland  Roscoe  was  a  stran- 
ger to  the  transaction.  It  is  not  necessary  to  enter  into 
the  question,  whether  the  note  would  or  would  not  be  suf- 
ficient, had  an  authority  been  proved.  The  legitimate 
mode  of  recording  the  contract  is,  by  an  entry  in  the  book 
signed  by  the  broker;  in  default  of  that,  the  case  of  Goom 
V.  Aflalo  has  decided,  that  the  bought  and  sale  •  notes 
are  sufficient  to  satisfy  the  statute.  I  agree  with  the  Lord 
Chief  Justice  of  the  King's  Bench,  that  the  contract 
must  be  mutual  (a);  but  the  effect  of  the  sale  note  alone 

(<i)  Grant  v.  Fletcher,  ubi  sup. 
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Exeh.  of  Pieas,  having  been  sent,  cannot  here  eomie  in  question,  as  the 
,  ^  J  broker,  whose  name  is  subscribed  to  it,  Aimi  —  wBtttm/ltf, 
Henderson    Upon  the  absence  of  authority  simply,  I  am  of  opinion 

Barncwall.    that  the  rule  should  be  made  absolute. 

Rule  absolute* 


&ftcrd^,  ScoRELL  V.  BoxALL  and  Another, 

Mm^  26th, 

The  sale  of  TRESPASS,  for  Cutting  down,  and  carrying  away  un- 
wood,  to  be  eat  dcrwood.  Plea,  the  general  issue.  This  case  was  tried 
L^r.tSan  **  *^  Surrey  Summer  Assizes,  182^,^before  Mr.  Serjeant 
iuterest  in  land  Onslow;  and  the  questiou  was,  whether  the  plaintiff,  who 

under  the  fourth 

section  of  the     had  purchased  by  parol,  the  underwood,  then  standing, 

^i^Car.2 ^z.*  ^  ^  ^^^  ^y  ^^9  ^^  ^yji(^  a  possession  as  woidd  enable 

him  to  maintmn  trespass  against  the  defendants  for  cut- 
ting and  carrying  it  away.  The  learned  Judge  was  of 
opinion,  that  the  sale  came  within  the  fourth  section  of  the 
statute  of  frauds  (a),  and  was  void,  there  being  no  note  or 
memorandum  in  writing,  pursuant  to  that  statute;  upon 
which  the  plaintiff  was  nonsuited.  In  Eerier  Term  last, 
Comyn  obtained  a  rule  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside,  and  a  new  trial  had,  contending 
that  the  case  of  Crosby  v.  Wadsworth  (6),  which  had  been 
cited  at  the  trial,  and  relied  upon  by  the  learned  Judge, 
did  not  apply,  underwood  being  merely  a  chattel,  accord- 
ing to  the  dictum  of  Treby^  C.  J.  (c)  as  reported  in  Lord 
Raymond^ s  Reports,  and  cited  by  Holroyd,  J.,  in  the  case 
of  Mayfield  v.  Wadsley  (rf) ;  and  the  right  of  going  on 
the  land  to  cut  the  wood  being  merely  an  easement,  and 
conferring  no  interest  in  the  land.  He  cited  also  the  case  of 
Evans  v.  Roberts  (e). 

(a)  29  Car.  2,  c.  3,  s  4.  357. 

(6)  6  East,  602.  (c)  8D.&R.6U;  5.C.5B.& 

(c)  1  Ld.  Raym.  182.  C.  829. 

(d)  5D.&R.224;5.C.3B.&C. 
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Barfiewall  and  Norton,  now  shewed  cause* — The  ques-  ^^ch,  of  Pieas, 


tion  is^  whether  the  plaintiff  had  such  an  interest  in  the 
underwood,  as  would  enable  him  to  maintain  trespass, 
which  is  a  possessory  action.  It  is  clear  that  he  had  not 
actual  possession,  for  the  underwood  stood  upon  the  land 
of  the  person  by  whom  it  was  sold,  neither  had  he  a  con- 
structive possession.  The  fourth  section  of  the  statute  of 
frauds  says,  that  no  action  shall  be  maintained  upon  a  con- 
tract relating  to  the  sale  of  an  interest  in  or  concerning 
land,  unless  it  be  in  writing ;  now  the  subject  matter  of 
this  sale  forms  parcel  of  the  inheritance,  and  is  not  a  chat- 
tel; it  descends  to  the  heir,  and  does  not  go  to  the  exe- 
cutor. lAforfTs  case  (a).  The  true  distinction,  as  laid  down 
in  Evans  v.  Roberta,  is  between  those  things  which  go 
to  the  heir  and  those  which  go  to  the  executor,  the  latter 
may  be  taken  in  execution  under  a  Ji*  fa.,  by  which  the 
sheriff  is  commanded  to  levy  the  debt  of  the  goods  and 
chattels;  but  such  as  cannot  be  taken  in  execution,  and  pass 
with  the  land,  are  within  the  provision  of  the  statute  of  frauds. 

Camyn,  contra. — The  dictum  of  Treby,  C.  J.,  that  a  sale 
of  timber  growing  upon  the  land  need  not  be  in  writing, 
because  it  is  but  a  bare  chattel,  which  was  cited  by  Mr. 
Justice  Holroyd  in  the  case  Mayfield  v.  Wadsley,  and  has 
not  since  been  controverted,  clearly  shews  that  this  was 
not  a  sale  of  an  interest  in  land,  and,  therefore,  not  within 
the  statute  oC  frauds.  No  advantage  was  derived  to  the 
plaintiff  by  the  underwood  remaining  on  the  land  after  the 
sale;  it  was  sold  to  be  cut,  and  the  right  of  entry  upon 
the  land  for  that  purpose  was  but  an  easement.  But  this 
is  not  an  action  between  the  vendor  and  vendee;  and  con- 
ceding that  the  contract  might  be  void  as  between  them, 
yet  as  against  a  wrong  doer,  independently  of  the  statute, 
the  action  may  be  maintainable.  Actions  cannot,  by  the  pro- 

(w)  11  Co.  40;  S.  C.  1  lloU.  Rep,  97. 
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Exch.  rf  Pleat,  visions  of  the  Statute,  be  brought  to  enforce  such  a  contract, 

'^  '  ^  but  this  is  a  mere  naked  action  of  trespass,  for  taking  away 

scoR£LL  the  goods,  to  which  the  statute  does  not  properly  apply. 

BoxALL.  Crosby  v.  Wailswarth  (a). 

Alexander,  L.  C.  B. — The  action  in  this  case  proceeds 
upon  the  right  of  property  in  the  plaintiff  to  the  wood  in 
question ;  and  the  contract  by  which  that  right  is  sought  to 
be  sustained,  is  a  mere  parol  contract  for  the  sale  of  grow- 
ing imderwood,  part  of  the  freehold,  and  in  direct  violation 
of  the  statute  of  frauds.  It  seems  to  me,  to  be  clearly  a 
contract  relating  to  the  sale  of  an  interest  in  land,  which 
by  the  statute  must  be  in  writing;  and  I,  therefore,  think 
that  the  nonsuit  was  right,  and  that  the  rule  should  be  dis* 
charged. 

Garrow,  B.,  conciurred. 

HuLLocK,  B. — The  question  in  this  case  is,  whether  the 
plaintiff  had  such  an  interest,  general  or  special,  as  would 
enable  him  to  maintain  the  action :  which  will  obviate  the  dis- 
tinction which  has  been  taken  as  to  an  action  between  the 
parties  to  the  contract,  or  only  against  a  wrong  doer;  for  in 
all  cases  it  is  necessary  for  the  plaintiff  to  shew  his  title  to 
maintain  the  action.  It  was  incumbent  on  the  plaintiff  to  es- 
tabHsh  his  right  to  an  interest  in  the  freehold,  for  trees  an- 
nexed to  the  freehold  are  parcel  of  the  inheritance  and  pass 
with  it  (6).  Corn  and  other  articles,  which  are  raised  by  the 
industry  of  man,  are  emblements  which  go  to  the  executor, 
and  may  be  taken  in  execution;  but  things  which  give  no 
annual  profit,  or  which  proceed  without  the  labour  of 
man,  are  not  emblements — they  go  to  the  heir  and  cannot 
be  seized  under  a /J./o.  The  case  o{  Evans  v.  Roberts^ 
and    other    cases  upon   the  subject,    will   be    found    to 

{a)  6  East,  611,  Per  Lord  Ellenbarough.     (b)  Com.  Dig.  Biens,  (H). 
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range  themselves  under  this  principle,  and  to  be  reconcile-  EjccH.  of  Pleat, 
able  with  this  distinction.  My  Brothers,  Bayley  and  Hoi-  .  '  . 
Toydy  in  the  case  of  Mayfield  v.  WcKlslei/f  were  of  opinion  Scorell 
that  an  off-going  crop  might  be  considered  as  goods  and  boxall. 
chattels;  and  the  judgment  of  Mr.  Justice  Littledale  in 
that  of  Evans  v.  Roberts y  proceeds  expressly  on  the  ground 
of  distinction  between  such  things  as  go  to  the  heir  or  to 
the  executor.  There  is  a  manifest  distinction  between 
crops,  and  the  subject  matter  of  this  contract.  It  is  true 
that  the  dictum  in  Lord  Raymond  is  opposed  to  this 
opinion;  but  it  b  to  be  remembered  that  if  that  were  law^ 
the  several  modem  cases,  which  have  been  decided,  could 
never  have  arisen.  I  must  confess,  that  I  never  before 
beard  that  dictum  cited  as  an  authority;  and  the  only 
claim  which  it  has,  in  my  opinion,  to  that  distinction,  is  the 
allusion  to  it  by  Mr.  Justice  Holroyd.  The  Court  of 
Common  Pleas ^  however,  have  in  a  modem  case  (a)  de- 
cided that  the  sale  of  growing  poles  does  confer  an  inter- 
est in  land.  Upon  these  groimds,  I  am  of  opinion  that 
this  was  a  sale  of  an  interest  in  land;  and  that  the  action 
being  founded  on  property,  the  plaintiff  has  failed  to  shew 
a  right  to  maintain  it ;  and  that  therefore  the  nonsuit  was 
right. 

Rule  discharged  (6). 

(a)  Ted  V.  Aughiyy  4  B.  Moore,  (h)  Mr.  Baron  Vavghan  was  pre- 

542 ;  .S.  C.  2  B.  &  B.  99.  siding  at  the  Sittings. 


Ex  parte  Sir  Thomas  Claroes,  Bart. 

TiNNEY  moved  that  a  fine,  unposed  upon  Sir  Thomas  ^^^^^*  ^"^^"^ 
Clarges  for  not  appearing  as  a  special  juror  at  the  Court  tpedai  juror  at 

of  Common  Pleas,  at  Westminster^  on  the  1 1th  May,  1826,  common  PUat, 

at  fVettminster, 
having  been  imposed  upon  a  gentleman,  having  a  house  in  London  and  in  BrigJuhelmstonet  but 
who  had  resided  the  twelve  months  preceding  at  Brighthclmttone,  the  Court  refused  to  remit  it. 
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Exch.  of  Pleas,  might  be  remitted,  upon  an    affidavit  of   Sir   Thomas 

y _j      ClargeSy  who  described  himself  of  South  Street,  Grosvenor 

Exparte  Square,  and  of  Brighthelmstone  in  the  county  of  Sussex; 
which  stated,  that  he  was  on  the  said  11th  day  of  May, 
and  had  been  for  twelve  months  previously,  residing  at 
Brighthelmstone;  and  that  until  he  received  a  letter  from 
the  under-sheriffs  of  MidMesex,  [informing  him  that  they 
had  received  process  from  the  Court  of  Exchequer  to  le- 
vy on  him  the  sum  of  ten  pounds,  for  not  appearing  as  a 
special  juror  at  the  Court  of  Common  Pleas,  at  Westminster, 
on  the  day  above  mentioned],  he  had  had  no  intimation 
whatsoever  that  his  attendance  had  been  or  would  be  re- 
quired in  such  capacity. 

HuLLOCK,  B. — If  the  facts  which  now  appear  upon  the 
affidavit  had  been  stated  to  the  Judge  at  Nisi  Prius,  he 
would,  I  have  no  doubt,  have  thought  them  a  sufficient 
excuse;  but  they  should  have  been  stated  at  the  time  (a). 
Personal  service  is  not  required  by  the  act  of  Parliament; 
but  before  a  fine  can  be  imposed,  the  bailiff  must  swear  that 
the  summons  was  left  with  some  person  at  the  usual  place 
of  abode  of  the  juror  (6).  That  person  is,  for  the  purposes  of 
the  act,  the  agent  of  the  juror;  and  it  was  his  duty  to  ap- 
prise his  principal  of  the  summons,  or,  if  that  were  impos- 
sible, to  attend  and  explain  to  the  Court  the  reason  for 
the  non-attendance. 

Motion  refused  (6). 


(a)  6  Geo.  4,  c.  50,  8. 38. 

(6)  Since  this  case  occurred,  the 
Court  has  granted  several  applica- 
tions to  remit  fines  imposed  on  per- 
sons summoned  as  special  jurorsjup- 
on  affidavits  stating  that  the  party 
summoned  was  absent  from  his  usual 
place  of  residence,  or  at  his  country 
house,  from  before  the  delivery  of  the 
summons,  until  after  the  time,  to 


which  the  summons  applied,  had 
expired ;  and  that  he  had  liad  no 
intimation  of  his  services  being  re- 
quired before  the  fine  was  imposed. 
This  opinion  of  Mr.  B.  Hmllocky 
in  this  the  first  application  under 
the  statute,  is  inserted,  the  editor, 
with  the  greatest  deference  to  sub- 
sequent decisions,  conceiving  it  to 
be  the  true  construction  of  the  act 
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of  Parliament.   Upon  either  con- 
struction,  however,  the  act  is  ob- 
vkmMtyJmfttka^  iatMlhtXkmA 
ianre  no  power  to  remit  the  fine,  it 
ifl  contraiy  to  every  principle  of  le- 
gislative justice,  that  a  party  should 
be  liable  to  a  fine  for  the  infiinge- 
ment  of  an  order  of  which  he  had, 
and  in  many  cases  could  have,  no 
notice^  [for  the  act,  as  applicable 
to  qpecial  jurors^    requires  three 
days'  notice  only];  and  if,  on  the 
other  hand,  the  Court  have  power 
in  sudi  cases  to  remit  the  fine,  the 
entertaining  of  the  applicaticm  is 
an  admission  that  the  fine  was  in 
the  first  instance  mistakenly  im- 


posed; and  yet  the  Comt 

auiaanB  <iF.|Mwnflapf ,  If  fhe 

%etft>talned,  amount  to  the 
sum  of  3/.  58,  2d,  which  if  deduct- 
ed fix)m  the  sum  of  10/.,  the  fine 
usually  imposed  on  special  jurors, 
leaves  a  balance,  after  paying  the 
attorney's  and  counsel's  fees,  top 
trifling  to  encourage  applications  to 
the  Court.  This  defect,  for  it  un- 
doubtedly is  one,  might  be  obviated 
by  requiring  personal  service,  or 
the  deposition  of  the  summoning  of- 
ficer to  facts,  from  which  the  Court 
might  infer,  that  the  juror  personally 
had  notice  that  hb  services,  would 
be  required. 


tf  Pleas, 
1827. 

^^ V ' 

Ex  parte 
Clarges. 


Ex  parte  ¥oKD. 

In  this  case  the  like  fine  was  remitted,  upon  the  applica- 
tion of  Chilian,  it  appearing  by  the  affidavit  upon  which  he 
moved,  that  the  party  summoned  had  let  his  house,  and 
was  abroad;  and  that  that  fact  had  been  communicated  to 
the  summoning  officer  at  the  time  he  left  the  summons. 


But  where  the 
party  summon- 
ed, had  let  hb 
house,  and  was 
abroad,  which 
fact  was  commu- 
nicated to  the 
summoning  offi- 
cer, the  Court  re- 
mitted the  fine. 


Ex  parte  Brown. 

feO  Ukewise,  where  it  appeared  by  the  affidavits  of  the 
appUcant,  and  of  the  summoning  officer,  that  the  summons 
had  not,  through  mistake,  been  left  at  the  usual  place  of 
abode  of  the  appUcant,  the  fine  was,  upon  the  motion  of 
Busby,  remitted;  but  the  Court  required  the  affidavit 
of  the  summoning  officer,  stating  that,  as  he  must  have 
sworn  that  the  summons  had  been  duly  delivered  before 
the  fine  was  imposed,  he  must  explain  upon  oath  how  the 
mistake  had  originated. 


So  likewise 
where  the  sum- 
mons hod  by 
mistake  been 
left  at  a  wrong 
house,  the  Court 
remitted  the 
fine,  but  requir- 
ed the  affidavit 
of  the  summon- 
ing officer  to 
that  fact. 
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Exclt.  of  Pleas, 
1827- 

' — ^^ — '  Freeman  v.  Price. 

Saturday, 

M<«,  26M.     Xhis  action,  which  was  for  a  Ubel,  and  to  which  the  defen- 

Where  the  ver- 
dict is  perverse,  dant  pleaded  a  justification,  was  tried  before  the  Lord  Chief 

^tanew trial  BaroD,  at  the  Middlesex  Sittings  after  MicJtaelmas  Term, 
although  the  da-  The  justificatioa  was  fully  proved,  but  the  Jury,  contrary 
the  piabtiff  are  to  the  direction  of  the  learned  Chief  Baron,  found  a  ver- 
dict for  the  plaintiflT,  damages  10/.  In  Hilary  Term  last, 
Brougham  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  there  should  not  be  a  new  trial,  upon  the 
ground  that  the  verdict  was  against  the  evidence,  and 
against  the  direction  of  the  learned  Judge  who  tried  the 
cause. 

Jervis  and  Phillips y  S.  M.,  who  shewed  cause,  admit- 
ted that  the  justification  had  been  proved,  and  that  the 
verdict  was  against  the  evidence ;  but  contended  that  the 
rule  which  all  the  Courts  had  laid  down,  not  to  interfere 
where  the  amount  of  the  verdict  was  under  SO/.,  was  in- 
flexible ;  and  that,  in  such  a  case,  it  was  mercy  to  the  parties 
not  to  interfere,  as  at  all  events  the  defendant  could  only 
be  let  in  to  try  the  cause  again  upon  payment  of  costs. 

Brougham  and  Goulbum,  contra,  submitted  that  no 
rule  could  be  so  universal  as  not  to  bend  to  particular  cir- 
cumstances; and  that  if  there  ever  was  a  case  in  which 
that  rule  ought  to  be  relaxed,  tliis  was  that  case. 

Cur,  adv.  vuU, 

Alexander,  L.  C.  B. — The  Court  is  of  opinion  that  this 
is  a  perverse  verdict,  and  to  which,  therefore,  the  rule, 
with  respect  to  the  small  assessment  of  the  damages,  does 
not  apply.  We  think  that  the  rule  for  a  new  trial  should 
be  made  absolute,  withoutpayment  of  costs. 

Rule  absolute  without  costs. 
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IIoBBs  V.  Miller. 


Exch,  of  Pleas, 
1327. 

Monday^ 
May  28M. 


RULE  had  been  obtained  by  Richards  to  stay  pro-  The  Court  will 
ceedings  upon  the  bail-bond,  which  had  been  assigned  in  J^din^  upon  a 
this  case,  with  such  costs,  if  any,  as  the  Court  should  *^ii-bond,  upon 

^  J'  the  ground  that 

think  fit  to  direct;  the  ground  upon  which  the  latter  part  the  affidavit  up- 
of  the  rule  was  framed  being,  that  the  affidavit,  upon  which  bail  above  were 
the  bail  in  the  original  action,  who  were  to  have  justified  fo^^e^  ^n* 

peijury,  except 
upon  die  usual 
terms  of  payusg 

Jones y  D.  F.  shewed  cause;  and  Richards  was  heard  in  red  by  thc'a*^' 

signment  and 
subsequent  pro- 
ceedings. 


by  affidavit,  had  been  rejected,  was  false. 


support  of  his  application. 

Per  Cur. — If  upon  such  grounds  as  these  the  Court 
were  to  stay  the  proceedings  upon  bail-bonds  which  had 
been  regularly  assigned,  no  one  could  with  safety  take  an 
assignment;  and  the  time  of  the  Court  would  be  occupied 
in  reconsidering  the  justifications  of  bail,  upon  which,  at 
the  time  the  bail  justify,  the  Court  exercises  its  discretion 
in  allowing  time  to  answer  the  affidavits  which  are  used  to 
impeach  the  sufficiency  of  the  bail.  The  Court  have  ne- 
ver allowed  the  proceedings  upon  bail-bonds  to  be  stayed, 
upon  the  ground  that  the  affidavits  upon  which  the  bail 
were  rejected,  were  founded  on  perjury  or  mistake;  and 
in  truth  such  a  practice  would  be  extremely  dangerous. 

Rule  absolute  upon  payment  of  costs  (a). 


(a)  In  Davis  v,CoteU,3T,RA05. 
where  a  rule  for  judgment  as  ia  case 
of  a  nonsuit  had  been  discharged, 
upon  an  affidavit  disclosing  an  a- 
greement  between  the  parties  to  dis- 
continue the  action,  and  in  which  it 
was  moved  to  discharge  that  rule 
upon  affidavits  denying  the  agree- 
ment in  lotOj  and  disproving  every 


allegation  contained  in  the  plaintiflTs 
affidavit,  Ld.  Kem/orif  C.  J.  said,  if 
the  plaintiff's  affidavit  be  untrue,  he 
may  be  indicted  for  perjury;  but 
that  that  was  not  a  sufficient  ground 
to  induce  the  Court  to  open  the  mat- 
ter again,  as  the  only  object  of  the 
application  was  the  costs. 
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EXCHEQUER  IN  EQUITY. 

BEFORE  THE  WHOLE  COURT. 


M^S'  Tyrrell  v.  Vaudeville. 

On  fthewing  J.N  this  case>  the  usual  order  had  been  obtained  for  dis* 

rito'a^iiut  an  Solving  the  injunction  obtained  by  the  plaintiff  to  stay  flie 

orte  nirf,  for  defendant's  proceeding  at  law,  unless  cause  to  the  contra- 

junction,  the  ry  should  be  shewn. 

plaiodff  Is  not 
entitled  to  the 

>^P^7'  FonblanqueaxkidL  StDann,  for  the  plaintiff,  now  shewed  cause 

on  the  merits ;  and  Bickersteth  and  Stinton  having  been  heard 
for  the  defendant,  Fonblanque  claimed  the  right  to  reply; 
but  the  Court  held,  that,  according  to  the  established  prac- 
tice, he  was  not  entitled  to  be  heard  again  (a). 

(a)  The  Court  in  this  instance  dissolve,  is  obtained,  but  a  notice  is 

acts  by  analogy  to  the  practice  of  the  given,  and  the  motion  to  dissolve  is 

common  law  Courts.    In  the  Court  absolute  in  the  first  instance, 
of  Chancery,  no  rule  or  order  nisi,  to 


g'"^^f;  Rolfe  v.  Burke. 

The  injunction  JL  HE  defendant  having  in  Hilary  Term  commaiced  an 
6^ns  all  pro- '  action  in  the  Court  of  King's  Bench  against  the  plaintiff 
ceedings,  unless  ^pQ^  a  bill  of  exchange,  the  venue  being  in  Keni.  the 

issue  18  or  can  be      ^  °  o  » 

joined;  which  is,  plaintiff  filed  his  bill  in  this  Court;  and  on  the  26th  Feb- 

unless  the  record  .   -,  j     vx  •      j  xt.  •    •         ^        ^ 

be  in  such  a  state  Tuary  movcd  tor,  and  obtamed  the  common  mjunction,  for 
^^MwtiW^s^  want  of  an  appearance,  which,  on  the  28th  of  the  same  month, 
sue  can  be  join-  ^as  served  on  the  attorney  for  the  defendant,  by  leaving  a 

copy  with  his  clerk  at  his  office,  and  at  the  same  time 
shewing  him  the  original.  At  that  time  the  plaintiff  had 
not  pleaded  to  the  declaration,  which  had  been  before  de- 
livered, but  had  the  whole  of  that  day,  the  28th,  in  which 
to  plead;  and  the  defendant,  at  the  time  of  the  service  of 
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the  injunction^  not  being  in  a  condition  to  sign  judgment  ^j^.  j^^^ 

for  want  of  a  plea,  the  plaintiff  did  not  plead ;  in  consequence  ^  t827.  ^ 

of  which,  on  the  14th  March^  judgment  was  signed  fbr  Rolfe 

want  of  a  plea.    Whereupon —  Burrb. 

Knight  moved,  pursuant  to  notice,  that  the  interlocu* 
tory  judgment  signed  by  the  defendant  in  the  Coiurt  of 
Kings  Benchy  together  with  all  subsequent  proceedings, 
might  be  set  aside,  at  the  costs  of  the  defendant,  who 
might  be  ordered  to  do  all  necessary  acts  for  that  pur- 
pose; and  that  the  defendant,  and  his  attorney  in  the  ac- 
tion, might  be  ordered  to  pay  the  costs  properly  incurred 
by  the  plaintiff,  in  consequence  of  such  judgment,  and  the 
costs  of  the  appUcation.  He  contended,  that  although 
there  might  be  a  difficulty  in  moving  to  commit  the  par- 
ties for  the  contempt,  the  injunction  not  having  been  per- 
sonally served  upon  them,  the  proceedings  having  been 
taken  in  violation  of  the  injunction,  the  Court  would  not 
suffer  them  to  stand;  and,  having  no  power  over  the  judg- 
ment itself,  would  direct  the  defendant  to  restore  thejpro- 
ceedings,  and  pay  the  costs  occasioned  by  the  contempt. 
There  is  a  distinction  between  the  effect  of  an  injunction 
in  this  Court,  and  in  the  Court  of  Chancery;  in  the  latter, 
if  the  declaration  be  delivered,  the  injunction  restrains 
the  execution  merely;  but  in  this  Court  it  restrains  all 
subsequent  proceedings,  unless  imder  special  circumstan- 
ces, viz.  unless  "  isstte  is  or  can  be  joined,^  in  which  case 
the  execution  only  is  stayed.  The  Exchequer  injunction 
is  universally  imderstood,  in  the  profession,  to  be  more 
beneficially  comprehensive  than  that  which  issues  from  the 
Court  of  Chancery,  yet  the  Chancery  injunction  stays 
proceedings  if  no  declaration  be  dehvered;  but  issue  may 
be  joined  after  the  action  is  once  commenced  by  serv- 
ing the  writ,  although  several  steps  must  be  taken  be- 
fore that  period  arrives.  The  true  meaning,  therefore, 
of  these  words  seems  to  be,  unless  issue  can  be  join- 
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ed  by  the  next  step  in  the  proceedings,  as  by  adding  a 
similiter. 

Wakefieldj  con/ra.— Whenever  the  cause  is  a  country 
cause,  commenced  in  an  issuable  Term,  the  injunction 
does  not  restrain  more  than  final  judgment  and  execution. 
This  construction  has  universally,  in  practice,  been  put 
upon  the  words,  "  if  issue  is  or  can  be  joined;^  and  is  sup- 
ported by  the  fact  of  there  being  no  provisional  clause 
except  the  action  is  commenced  in  an  issuable  Term. 


Alexander,  L.  C.  B. — The  question  here  turns  en- 
tirely upon  the  construction  to  be  put  upon  the  injunc- 
tion in  this  case;  which  in  my  opinion  is  to  be  collected 
from  the  language  of  it  (a).    It  commences  by  general  re- 


(a)  The  writ  of  Injunction  is  as 
ibllows: — 

**  George  the  Fourth,  by  the 
grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland 
king,  defender  of  the  faith,  to  CD., 
and  all  and  singular  your  counsel- 
lors, attorneys,  solicitors,  and  agents, 
and  to  every  of  you,  greeting:  We 
firmly  enjoin  and  command  you,  and 
every  of  you.  That  from,  and  imme- 
diately after  the  receipt  of  this  our 
wri  t,  or  notice  thereof  by  you  or  any 
of  you  had,  you  or  any  of  you  do 
not  commence  or  prosecute  any  ac- 
tion, suit,  brief^  or  plaint,  or  enter 
any  judgment,  or  issue  out  or  levy 
any  execution,  in  any  of  our  Courts 
at  the  common  law,  against  A.  B., 
touching  all  or  any  of  the  matters 
contained  in  a  certain  bill  of  com- 
plaint lately  exhibited  by  him  the 
said  A.B.,  complainant,  before  the 
Chancellor  and  Barons  of  our  Court 
of  Krcheqner  at  Westmimter,  against 


yoaC.D.,deiSendant  But  that  you, 
and  eveiy  of  you  do  from  hence- 
forth wholly  and  entirely  soroease 
and  desist  from  the  commendDgor 
further  prosecuting  any  such  action, 
suit,  biU,  or  plaint;  and  from  enter- 
ing any  such  judgment,  and  snii^ 
out  or  levying  any  such  ezecatioo, 
until  you  ^e  said  C.  D.  shall  have 
appesffed  to,  and  fully  answered  the 
said  bill,  and  our  said  Couit  riiaU 
make  further  order  thereupon.  (Bot 
if  issue  is  or  can  be  joined  m  any 
such  suitor  action  afaneady  ecmmcn- 
ced,  then  you  may  proceed  to  atiial 
thereofl  But  you  are  not  to  enter 
up  judgment*  or  sue  out  execution 
thereon.)  And  hereof  you  are  not 
to  fail,  on  pam  of  five  hundred 
pounds,  which  we  shall  cause  to  be 
levied  to  our  use,  on  your  goods  and 
chattels,  lands  and  tenements,  if  you 
neglect  to  obey  this  our  command. 
Witness,  «cc." 


EASTER  TERM^  8  OEO.  IV.  J^(fJ 


► 


V, 
BURKB. 


strietions  against  the  commencement  and  prosecution  of  gg^^i,  excH. 
«ny  action,  or  issuing  of  any  execution  in  any  of  the  ^S27. 
Courts  of  law,  which  is  a  general  prohibition;  and  had  it  rolfe 
stopped  there,  there  could  have  been  no  question  as  to 
its  effect:  but  it  contains  an  exception,  which  is,  that  if 
issue  is  or  can  be  joined  in  any  suit  or  action  already  comr 
menced,  then  the  party  may  proceed  to  a  trial  thereof,  but 
not  to  enter  up  judgment,  or  sue  out  execution  thereon. 
Issue  has  not  been  joined  h^re,  and  therefcnre  the  ques- 
tion is  upon  these  words,  **  or  can  be  joined^  viz.  whe- 
ther they  mean,  that  the  plamtiff  may  compel  the  defend- 
ant to  take  such  steps  as  wiU  ultimately  lead  to  an  issue, 
and  then  proceed  to  triaL  Such  a  construction  would  in 
a  great  measure,  as  it  seems  to  me,  defeat  the  object  of  an 
iiyunction.  In  many  cases,  we  know,  bills  are  filed  in  this 
Court  for  the  very  purpose  of  enabling  parties  to  go  to 
trial  fidrly  and  properly;  which  would  be  prevented,  if  a 
plaintiff  at  law  could  conq>el  his  opponent  to  go  to  trial  be- 
fore the  discovery  sought  could  be  obtained.  They  may 
mean,  that,  where  by  the  act  of  the  plaifdiffat  law  the 
issue  can  be  joined,  he  may  proceed  to  trial;  but  they  can- 
not entitle  him  to  force  the  defisndant  to  take  such  steps 
as  will  ultimately  lead  to  an  issue.  That  would  make  the 
injunction  entirely  useless.  I  am  therefore  of  opinion,  that 
the  proceedings  taken  by  the  defendant  in  the  Court  of 
King's  Bench  were  in  violation  of  the  injunction^  and  that 
he  should  be  directed  to  apply  to  the  Court  to  set  them 
aside. 

HuLLOCK,  B. — I  concur  in  the  opinion  expressed  by  my 
Lord  Chief  Baron,  although  I  was  at  first  disposed  to 
think  that  the  true  construction  of  the  words  upon  which 
this  question  turns,  was,  that  where  issue  could  be  joined, 
the  plaintiff  might  compel  the  defendant  to  take  such  steps 
as  would  lead  to  the  joining  of  issue,  and  might  then  pro- 
ceed to  trial.  That  course,  however,  would  firequently  have 
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the  effect  of  defeating  the  object  of  an  injunction.  If  issue 
had  been  joined^  the  plaintiff  might,  notwithstanding  the  in- 
junction, have  given  notice  of  trial,  and  taken  the  cause  down 
to  the  Assizes :  so,  if  the  defendant  had  pleaded  the  general 
issue,  the  plaintiff  might  have  added  a  similiierf  and  thefi 
have  proceeded  to  trial:  and  although  it  has  been  iirged 
as  the  understanding  in  the  profession,  diat,  in  cases  like 
the  present,  the  injunction  restrains  the  execution  merely, 
no  case  has  been  dted  to  support  such  a  construction. 
The  Court,  therefore,  is  called  upon,  for  die  first  time,  to 
put  a  construction  upon  these  words;  and  I  think  that  put 
upon  them  by  my  Lord  Chief  Baron  is  the  troe  one.  I 
do  not,  however,  feel  so  clear  as  to  the  course  wliidi  we 
should  adopt  in  order  to  restore  the  p<t>ceeding8  to  Adr 
former  state.  The  ordinary  result  of  violating  an  injuiic- 
tion,  is  a  commitment  of  the  party  for  contempt;  that  or- 
der, however,  may  be  made  hereafter,  if  the  defendant  re- 
fose  to  reinstate  the  proceedings. 


Vauohan,  B. — I  am  of  the  same  opinion.  The  condi- 
tional clause  must  be  applicable  only.to  cases  where  it  is  in 
the  power  of  the  plaintiff  himself  to  join  issue. 


Per  Cur. — ^Let  the  defendant  take  the  necessary  steps, 
at  his  o¥ai  costs,  to  restore  the  proceedings  in  the  Court 
of  King's  Bench  to  the  state  in  which  they  were  when  the 
injunction  issued,  and  pay  the  costs  of  this  application. 
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Elizabeth  Rogers  and  Others,  v.  Frank.  * — — ' 

Thursday, 

This  was  a  bUl  filed  by  the  plaintiff,  Elizabeth  Rogers,  ^"^  ^^^''' 

the  legal  representative,  and  also  a  legatee  under  the  will  pouTtedexecutor, 

oi  Mihoard  Rogers,  her  late  husband;  and  by  the  other  '^[J^,te^tJte 

plaintiffs,  as  legatees  under  that  will,  against  the  defend-  of  the  testator, 

n  >  n  •  *^^  afterwards 

ant,  for  a  discovery;  for  an  account  of  the  specific  sum  renounced:— 
charged  in  the  bill  to  have  been  retamed  by  him;  for  all  wwllabieVo^bc 
usual  and  proper  accounts;  and,  if  necessary,  for  the  ad-  ««ed  in  equity 
ministration  of  the  assets  of  the  testator.  of  executor, 

The  bill  stated,  that  in  the  year  1823,  Miboard  Rogers  aQder^h^^i^ 
being  possessed  of,  and  entitled  to  considerable  personal  ^"^  aLo  execu- 
property,  made  and  published  his  last  will  and  testament,  tnx>  &nd  had 

1  .!•  3    proved  the  wilL 

and  thereby,  after  giving  several  pecumary  legaaes,  gave  ana 
bequeathed  all  his  monies  out  at  interest,  and  the  several  se- 
curities upon  which  the  same  were  secured  to  be  paid  to 
him,  (subject  to  the  payment  of  all  his  just  debts,  legacies, 
funeral  and  testamentary  expenses,  and  to  the  proviso  in 
die  will  contained),  to  the  plaintiff,  Elizabeth  Rogers,  to 
her  own  use  and  benefit,  and  to  be  disposed  of  by  her,  in 
and  by  her  last  will,  to  and  amongst  his  younger  children, 
(some  of  the  plaintiffs,  naming  them),  and  in  default  of 
such  appointment,  to  be  divided  equally  amongst  them. 
He  further  bequeathed  the  interest  of  the  said  monies  to 
the  j^ntiff,  Elizabeth  Rogers,  to  be  appUed  to  the  main- 
tenance of  herself,  and  his  children  and  grand-children, 
(who  were  also  plaintiffs,  specifying  the  mode  in  which  the 
money  should  be  applied);  and  appointed  the  plaintiff, 
Elizabeth  Rogers,  the  defendant,  and  one  Edward  Pugh, 
his  executrix  and  executors.  Afiter  the  death  of  the  tes- 
tator, in  the  year  1824,  the  plaintiff,  Elizabeth  Rogers, 
proved  the  will,  power  being  reserved  to  the  defendant  and 
Edward  Pugh,  the  other  executors,  to  prove  when  they 
should  think  proper :  Edward  Pugh,  however,  never  proved 
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EquiLExch.  die  wiU,  noF  in  any  way  intermeddled  with  tiie  assets  of 
,  ^^^  .  the  testator.  After  that,  the  plaintiff,  EUzabeih  Rogers, 
Rogers  and  the  defendant,  collected  and  got  in  the  greater  part 
Frank.  of  the  personal  estate  of  the  testator,  and  thereout  paid 
and  satisfied  his  bequests  and  legacies,  and  the  fune- 
ral and  testamentary  expenses.  In  the  month  of  Sepiem- 
ber,  1824,  the  defendant  got  in  and  received  the  sum  of 
S773/.  13^.  &i.  being  the  moiety  of  a  capital  sum  of  5000/* 
¥dth  interest,  then  due  and  owing  firom  A.  B.  on  the  se- 
c\urity  of  a  bond,  and  being  part  of  the  money  bequeath- 
ed to  the  plaintiff,  Elizabeth  Rogers,  upon  trust,  as  in 
the  will  expressed,  for  the  benefit  of  herself  and  the  other 
plaintiffs;  and  some  time  afterwards  the  remainipg  moie^ 
was  received  by  the  plaintiff,  Elizabeth  Rogers,  and  the 
defendant^  which  latter  sum  was  properly  applied  in  pur- 
suance of  the  trusts  of  the  will;  but  of  the  former  sum, 
the  defendant  retained  about  300/.  in  his  hands,  and  ^r 
which  he  refused  to  account.  The  bill  charged,  among^ 
other  things,  that  if  the  defendant. had  made  any. renun- 
ciation, he  had  not  made  it  until  long  after  he  had  receiv- 
ed the  money  in  the  bill  mentioned,  and  had  otherwise 
taken  upon  himself  to  act  as  executor  under  the  wiU  ^ 
the  testator,  and,  as  in  the  bill  mentioned,  to  intermeddle 
with  the  assets. 

To  this  bill  the  defendant  demurred  for  want  of  equity, 
except  as  to  so  much  thereof  as  prayed  a  discovery  whether 
the  defendant  had  not  renounced  probate  of  the  will  of  the 
testator;  to  which  he  answered  that  he  had  renounced^ 

Martin  and  Bethell  for  the  demurrer.— This  bill  is  fil- 
ed by  the  plaintiffs,  in  their  character  of  specific  legatees, 
against  the  defendant,  who  is  a  stranger  to  the  estate  of 
the  testator.  There  cannot  be  a  rightful  executor,  and 
an  executor  de  son  tort,  at  the  same  time,  and  therefore  the 
fact  of  the  defendant  having  been  appointed  executor  by 
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the  will,  will  not,  even  though  he  should  have  intenned-     Equit.jixch. 
died  with  the  assets,  he  having  renounced  probate,  affect 
die  right  of  the  plaintiff,  Elizabeth  Rogers,  in  her  character 
of  executrix,  to  sue  him  at  law ;  and  as  the  Courts  have  not  in 
this  respect  concilrrent  jurisdiction,  the  ground  for  reUef  in 
equity  being,  that  th^  plaintiff  has  no  remedy  at  law,  this 
Court  will  npt  interfere.   In  Read's  case  (a)  it  was  ruled,  that 
where  an  executor  is  appointed,  who  proves  the  will,  if  a 
stranger  take  any  of  the  goods  of  the  testator,  that  does  not 
make  him  an  executor  de  son  tort;  for  there  is  a  rightful 
executor,  who  may  be  charged,  and  the  goods  taken  out  of 
his  possession  are  assets  in  his  hands;  and  the  fact  of 
the  defendant  being  named  as  executor  in  the  will,  cannot 
affect  the  right  of  the  executrix  to  sue  him  at  law.     Raw- 
linsdn  v.  Skaw{b).    If  he  be  liable  at  all  in  equity,  it  is 
at  the  suit  of  the  executrix,  of  whom,  and  not  of  the  le- 
gatees, he  is  the  agent,  quoad  the  money  received.     Lord 
HarduAcke,  in  the  case  of  Moore  v.  Moore  {c)^  decreed 
a  trustee,  who  was  also  named  in  the  will  as  an  executor, 
to  aiccoimt  at  the  suit  of  the^  legatees,  upon  the  ground, 
that  the  defendant,  not  having  renounced,  could  not  be 
sued  at  law  by  his  co-executors,  or,  if  he  could,  might, 
by  coming  in  and  proving  the  will,  power  being  reserved 
to  him  for  that  purpose,  have  defeated  the  proceedings; 
but  here  the  defendant,  having  renounced,  is  a  stranger 
to  the  estate.     His  Lordship  was  in  that  case  of  opinion, 
that  the  trust-money  having  come  to  the  hands  of  the  de- 
fendant, was  not  sufficient  to  subject  him  to  account  as 
executor;  and  added,  that  such  a  trustee  should  be  called 
to  account  by  the  executor  or  administrator,  which  would 
be  a  discharge  to  him  if  he  fairly  accoimted,  and  was  not 
liable  to  every  creditor  or  legatee.     Moreover,  this  bill  is 
multifarious,  the  prayer  being  for  an  account,  not  only  of 

(a)  5  Co.  33  b.  (6)  3  T.  K.  557. 

(c)  2  Vez.  Senr.  596. 
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Eqmi,  Exek.     the  money  alleged  to  have  been  received  by  the  defendant, 
but  of  the  estate  of  the  testator  generally. 

[Alexander,  L.  C.  B. — The  prayer  of  a  bill  against  an 
executor  being  for  an  account  generally,  does  not  make 
the  bill  multi&rious.] 

Jervis  and  Crombie,  in  support  of  the  Inll. — If  the  plain- 
ti£Ps  be  entitled  to  sue  in  equity,  it  matters  not  whether 
they  have  a  remedy  at  law  also,  for  the  Courts  in  many 
cases  exercise  a  concurrent  jurisdiction.  But  the  deftand- 
ant  is  a  rightful  executor,  and  as  such  cannot  be  sued  by 
his  co-executrix  at  law,  although  he  may  in  this  Court 
Allen  V.  Story  {a)y  Okelyy.  Bamard{b).  It  is  a  clear  prin- 
ciple, that  a  trustee  may,  if  he  pleases,  disclaun,  yet  it  is 
equally  clear,  that  if  he  once  acts,  he  can  (mly  be  dis- 
charged by  something  in  the  deed  creating  him  a  trostee, 
or  by  a  decree  of  this  Court;  and  the  same  rule  applies 
to  executors,  for,  having  once  intermeddled  with  the  es* 
tate  of  the  testator,  they  can  discharge  themselves  only 
by  administering  personally,  or  by  putting  the  administra- 
tion into  a  Court  of  equity.  The  defendant,  it  is  true,  has 
not  proved  the  will,  but  probate  is  only  necessary  for  the 
purpose  of  bringing  actions,  the  authority  of  an  executor 
for  all  other  purposes  being  complete  without  it.  Wong- 
ford  V.  Wangford{c).  In  Hentlovfs  case{d)  it  was  held, 
that  an  executor  having  once  administered,  cannot  after- 
wards refuse;  and  in  Read  v.  Truelove(e),  the  Master  of 
the  Rolls  decided,  that  the  defendant  having  administer- 
ed, though  without  proving  the  wiU,  the  renunciation  af> 
terwards  was  void.  So  likewise,  in  Robi$uon  v.  Pett{/)f 
die  defendant  was  treated  as  executor,  although  he  had 
actually  renounced  before  he  had  intermeddled  with  die 

(a)  Toth.  150.  (rf)  9  Co.  37  b. 

{h)  11  Vin.  Abr.  365.  (c)  Amb.  417. 

(c)  1  Salk.  299.  {fy  3  Pr.  Vfms.  249. 


V. 

Frank. 
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estate,  and  there  were  other  executors  who  had  proved    Equit.  Exeh, 
the  will ;  and  in  Doyle  v.  Blake  (a),  Lord  Redesdale  de-     ^  ^^f^'  » 
creed  the  defendant,  who  had  acted  on  behalf  of  particu-       Rogers 
lar  legatees,  disclaiming  an  intention  of  interfering  gene- 
rally, and  had  subsequently  renounced  in  favour  of  a  diird 
person,  (a  trustee  named  in  the  will,  who  thereupon  ob- 
tained administration  cum  testamento  annexo,  and  having 
possessed  himself  of  the  assets  died  insolvent),  to  be  liable 
to  the  legatees.  These  authorities  clearly  shew  that  the  de- 
fendant, even  had  he  renounced  before  he  intermeddled 
with  the  assets,  is  subject  to  all  the  liabilities  of  a  rightful 
executor;  but  it  is  said,  that,  having  renounced,  he  becomes 
a  stranger  to  the  estate,  and  may  be  sued  at  law  by  the  plain- 
tiff executrix.     A  renunciation  may  be  revoked  during 
the  lifetime  of  the  co-executors :  Arnold  v.  Blencowe  (6) :  if, 
therefore,  an  action  had  been  commenced  by  the  executrix 
against  the  defendant,  he  might  at  any  time  have  proved 
the  will,  and  put  an  end  to  the  proceedings.  In  RawUnson 
y,  Shawy  the  plaintiff* had  never  acted  as  executor;   and  if 
he  had,  it  is  clear  from  the  judgment  that  the  decision 
would  have  been  different. 

Martin  in  reply. — It  is  a  settled  rule,  that  legatees  can- 
not sue  a  debtor  to  the  estate  of  the  testator,  without  shew- 
ing collusion  between  the  debtor  and  executor,  which  does 
not  appear  upon  the  face  of  this  bill.  The  case  oi Doyle  v. 
Blake,  was  decided  upon  the  ground  of  the  defendant,  at 
the  time  he  renounced  in  favour  of  the  trustee,  having  the 
control  of  the  assets,  and  being,  by  the  renunciation,  guilty 
of  a  breach  of  trust.  In  that  case  there  was  no  legal  repre^- 
sentative,  as  in  this.  The  case  cited  from  Peere  Williams* s 
Reports,  was  a  case  in  which  it  was  endeavoured,  by  fVaud 
between  the  executors,  to  retain  indirectly  what  the  Court 

(a)  2  Sch.  &  Lef.  231.  {b)  1  Cox's  Rep.  426. 
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EgnU.  Breh.    would  Hot  hate  nSowed  to  a  rightAil  executor,  vtM*  a  com- 
^^^^*       'pensatioiif  fixr  his*  trouble,  and  caimot  therefore  be  eon- 
ifidered  as  an  audiority  upon  a  general  question  like  the 
present.    The  defendant  is  not  now  an  executor,  and 
therefore  may  be  sued  at  law. 

^  Atfix  ANBER',  L.  C.  B. — I  am  clearfy  of  opinion,  that  dni 
deitiilrreif  ^ould  be  ov^-ruled.     The  bill  is  filed  by  the 
first  plaintiff,  who  is  executrix  and  legatee,  and  by  the 
other  plaintiffs,  who  are  legatees  under  the  will  of  Mil- 
ward  Rogers,  against  the  defendant,  named  in  the  will  as 
an  executor,  who  did  not  prove  the  will,  but  who,  .before 
he  renounced^  collected  large  sum  beltoging  to  the  dritate 
•c»f  .the  testator,  part  of  winch  he  now  retains  in  his  hands. 
'The  question  is,  whether,  under  these  eireumstanoes^  this 
billeah  be  sustained;  which  question  depends  upon  the 
general  doctrine,  whether  an  executor,  having  once  acted 
'unqtiestioBably  us  an  executor,  can  renounce  that  chardoter 
,  iand  ail  the  liabilities  which  attach  to  it,  to  the  prejudice  of 
the  legitea.  .  The  oidy  apparently  soUd  argument  whkah 
'has  been  urged  to  shew  that  it  cannot  be  maintained, 
is,  that  the  daim  is  purely  a  legal  claim,  which  may  be  ea- 
'  forced  in  a  Court  of  law ;  and  that  the  defendant,  having  re- 
nounced, becomes  a  stranger  to  the  estate,  and,  as  respects 
'■  the  receipt  of  this  money,  must  be  treated  as  the  agent  t)f 
the  plaintiff  executrix.     At  the  time  the  money  waa  re- 
ceived by  the  defendant,  he  might  have  been  sued  in  equity 
as  an  executor,  and  would  then  have  been  liable  to  aU  die 
remedies  which  Courts  of  Elquity  enforce  against  peraons 
clothed  vrith  that  character.    He  is  not,  nor  was  he  ever 
I  Mi  executor  de  son  torty  for  he  derives  an  inchoate  right 
.ftoni  the  vrillk     Can  it  then  be  said,  that  a  person  who  has 
once  assumed  to  himself  the  {Nrivileges,  and  exposed  him- 
;8elf  .to  ^all  the  liabilities  of  an  executor,  shall  shake  them 
^dT/  at  once:  by  »  vduntary  act  of  his  own,  and,  by  re* 
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noiincing  the  probate  of  the  wilt,  driye  the  plaintiffs  to  E^mt.  Exeh. 
bring  an  action  at  law^  where  the  remedies  are  not  so 
extensive  against  executors  as  in  Equity?  There  would 
be  no  principle  of  justice  or  equity  in  such  a  decision:  and 
the  authorities  cited  clearly  shew,  that,  having  once  acted, 
the  subsequent  renunciation  is  void,  and  he  continues 
liable  to  be  sued  in  the  character  of  an  executor.  I  think, 
also,  that  the  demurrer  covers  too  much,  and  that,  on  both 
grounds,  it  should  be  over^ruled. 

Garrow,  B.,  concurred. 

'■  .  .  • 

'  Hui£OOK,  B.*^!  am  also  of  the  same  opinion.  The  ar- 
gument for  the  defendant  has^  throughout,  {»roceeded  upon 
a 'fallacy,  in  treating  him  as  an  executor  de  son  tort,  wlueh 
he  ii  not;  for,  having  once  acted,  the  inchoate  right  which 
ihe  derives  from  the  will  is  perfected,  and  he  becomes  a 
^rightfid  executor.  Having  clothed  himself  with  all  the 
■  riighta  derived  firom  the  legitimate  authority  of  the  wfll, 
iean  he,  by  his  own  act,  devest  himself  of  flie  liabilities 
attaching  to  that  character?  Suppose  a  creditor  of  the 
estate  had  brought  an  action  against  him  for  a  debt  due 
from  the  testator,  what  answer  could  he  have  made  to  such 
a  demand? — Certainly  none.  I  am  at  kIobs  to  conceive 
what  plea  could  have  been  framed  to  protect  him  finom 
tuch  a  claim.  He  could  not  have  said,  *'  I  have  received 
this  money,  but,  having  renounced,  am  no  longer  liable  to 
be  sued  as  executor."  On  the  other  hand,  he  could  not 
fietidplene  admimstravii;  for  he  admits,  for  the  purposes 
€>f  this  demurrer,  that  he  has  funds  in  his  hands.  The  de- 
fendant is  so  much  an  executor,  that  he  might  retain  for 
his  own  debt,  which  an  executor  de  son  tort  cannot  do: 
and,  having  once  acted,  the  authorities  shew,  that  he  can- 
not renounce*  I  think  also,  with  the  Lord  Chief  Baron, 
diat  the  demurrer  ia  too  large,  and  that,  on  both  grounds, 
it  should  be  over-ruled. 
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EquU,  Exek.        Vauohan,  B. — I  think  the  demurrer  ought  to  be  over- 
^^^^'  t      ruled.     Having  once  acted,  the  defendant  continues  an 
executor,  and  the  plaintiffs  can  have  no  remedy  against  him 
at  law. 

Demurrer  over-ruled. 


Saturdt^, 

Mryi2M.  Irving  and  Others  t?.  Viana. 

Under  a  com-  X  HIS  was  a  suit,  by  underwriters,  to  restrain  actions  com- 
«andnation  *  uienced  on  certain  policies  of  insurance,  and  for  commis- 
of  witnesfes        sions  to  examine  witnesses  abroad.   Commissions  had  been 

abroad,  the  com-  -,  i      .  i»    i         i   •     •/«• 

missioners  ex-  granted,  at  the  instance  of  the  plamtins,  on  the  terms  of 
ns^s  for  the  "  their  paying  a  part  of  their  subscriptions  into  Court,  for  the 
piaintift;  and,    examination  of  witnesses  at  Oporto  and  at  Braganza. 

under  an  im-  •*  ^^ 

presMon  that  the  Witnesses  were  examined  imder  both  commissions  on 

no  witnesses  to  the  part  of  the  plaintiffs;  and  the  commissions,  with  the 

T^hth^I^T  depositions  and  interrogatories  under  the  seals  of  the  com- 

hadnotgiwn  missioncrs,  were  returned,  and  left,  upon  oath,  in  the 

notice  of  his  hi-  *  y  y      i  ^ 

tentiontoezam-  usual  maimer. 

was  disputed),  After  the  commissions  had  been  sealed  up  by  the  com- 
rommisrion  and  n^ssiohers  and  sent  to  Englandy  the  defendant  examined 
returned  it  to      witnesses  before  two  of  the  persons  named  as  his  commis- 

England.   After      ^  ^ 

the  commission  sloncrs,  and  on6  of  the  persons  named  as  a  commissioner  on 

off,  the  defend-  the  part  of  the  plaintiffs ;  and  the  interrogatories  exhibited 

hU  ^Mues  ^y  *^®  defendant,  and  the  depositions  taken  under  them, 

before  some  of  were  returned  under  the  seals  of  those  commissioners,  and 

the  commission- 
ers; and  the  de-  delivered  upon  oath. 
pod  tions  of  those  4  »•  j  i_i_i/»/»^i_j/»j. 

witnesses,  and         -^  motion  was  now  made  on  behalf  of  the  defendant, 

the  interrogato- 
ries upon  which 

they  were  taken,  were  sealed  up,  and  forwarded  to  England.  On  motion  to  annex  the  last- 
mentioned  depositions  and  interrogatories  to  the  commission  and  the  depositions  on  the  part  of 
the  plaintiff,  the  Court  expressed  an  inclination  to  grant  the  defendant  a  new  commission,  unless  the 
plaintiff  would  consent  to  the  motion;  and,  upon  such  consent  being  given,  the  Court  made 
Uie  order. 

When  a  commission  to  examine  witnesses  is  returned,  it  is  opened  by  the  junior  sworn  clerk,  for 
the  purpose  of  entering  the  names  of  the  acting  commissioners  in  the  commission -book;  and  the 
commission  is  then  kept  under  lock  and  key  until  publication  is  passed. 


V, 
VlAMA« 
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pursuant  to  notice,  that  the  interrogatories  exhibited  on    jsquu,  Exch, 
his  behalf,  with  the  examinations  and  depositions  taken        1327. 
thereon  by  virtue  of  the  commissions  issued  to  Braganza       irvino 
and  OportOy  and  returned  into  the  Exchequer  Office  on 
the  usual  oath,  might  be  annexed  to  the  original  commis- 
sions returned  into  the  office,  with  the  interrogatories,  ex- 
aminations, and  depositions  of  witnesses  taken  on  the  part 
of  the  plaintiff  under  the  same  commissions. 

The  application  was  supported  by  an  affidavit  of  the 
defendant,  the  substance  of  which  was,  that  the  commis- 
sions were  closed  before  he  had  an  opportunity  of  ex- 
anumng  his  witnesses;  and,  under  an  assurance  from  the 
commissioners  and  the  agent  of  the  plaintiffs,  that  he  would 
have  such  opportunity  after  the  plaintiffs  had  concluded 
their  examination. 

This  affidavit  was  met  by  an  affidavit  of  the  solicitor  in 
England  of  the  plaintiffs,  and  of  the  agent  who  had  at< 
tended  the  execution  of  the  commission  at  Oporto^  to  the 
efiect,  that,  when  the  commissions  were  granted,  no  per* 
mission  was  asked  for  or  given  to  the  defendant  to  ex« 
amine  any  witnesses;  that  due  notice  was  given  of  the 
execution  of  the  Oporto  commission,  and  the  defendant's 
commissioners  attended  throughout  the  examination;  that 
it  was  imderstood  and  considered,  that  the  defendant  had 
no  right  to  examine  witnesses  in  chief  under  the  commis* 
sion,  but  only  to  cross-examine  the  plaintiffs'  witnesses; 
but  that,  in  fact,  no  desire  or  intention  to  examine  any 
witnesses  was  ever  expressed  by  the  defendant.  The  affi- 
davit also  negatived  the  fact  that  any  assurance  had  been 
given  to  the  defendant  that  he  would  have  an  opportunity 
to  examine  his  witnesses;  and  stated,  that  the  defendant 
did  not,  before  the  agent  left  Oporto  with  the  commis- 
sion, require  it  to  be  delayed,  or  to  be  delivered  to  him. 

The  agent  who  attended  the  execution  ottheBraganza 
commission  was  stated  to  be  still  in  Portugal. 
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£quu.  Egdu         JerviSi  and  PhiBimorey  in  mipport  of  die  motion. — 
1827.        Adinantage  has  been  taken  of  the  defendant's  ignorance  by 
iftTivo        ^  agent  at  Oporto.   Tlie  defendant  was  clearly  at  Hbertjy 
^-  by  the  ordinary  fonns  of  the  Court,  to  join  in  the  conmiis- 

8ion  on  payment  of  a  moiety  of  the  costs  of  it.  He  did  so 
join,  and  die  ctHnmission  was  in  fact  a  joint  oommisrion. 
In  CrUberfs  Forum  Romammm{a)  it  is  laid  down,  that 
mhefte  the  commisnon  is  lost  through  the  fault  of  the  plam- 
tiflP  or  his  commissioners,  the  plaindff  shall  pay  the  de- 
fendant his  costs,  and  die  defendant  shall  have  a  new  com- 
mission and  the  carriage  of  it.  In  a  case  in  HorrUotiM 
Chancery  Practice (b),  and  dso  in  Wy.  Prac.  Reg.((^^  a 
jmnt  commission  issued  to  four,  three,  or  twa  commis- 
sion^v :  diree  met,  and  examined  witnesses,  and  appointed 
another  day  to  examine  more.  The  defendant's  conimis« 
sioners  took  die  commission  and  carried  it  away,  and  did 
not  attend  at  the  time  appointed.  The  plaintiff's  commis- 
sioners came  and  examined  witnesses,  without  having  fke 
commission,  and  certified  these  with  the  former  depasi^ 
dons  taken,  and  the  whole  matter.  The  depositions  were' 
ordered  to  be  sealed  up,  aikd  a  subpcena  was  awarded 
against  die  commissioners  to  bring  in  the  commissioii.  If 
die  depositions  taken  in  this  case  for  die  defendant  were 
examined,  it  would  probably  appear,  diat  the  oommis* 
sioners  hare  certified  the  manner  in  which  they  were  taken* 
The  defendant  is  entided  to  have  diese  depositions  an-> 
nexed  to  the  commisaion,  or  else  to  have  a  new  commission 
directed  to  his  own  coimiussioners. 

Bickerstethy  and  Richards ^  6.,  for  the  plaintiffs,  con- 
fined themselves  to  the  Oporto  commission,  stating,  that 

(a)  Page  130.  This  seems,  how-  tiff's  commissioner  refuses  to  act« 

ever,  to  apply  only  where  default  {h)  P.  247. 

is  made  in  the  execution  of  the  com-  (c)  P.  126. 
mission, — such  as  where  the  plain- 
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the  platntifFs'  agent  under  the  Bragama  commissifm  being     BnuL  jsmA. 
still  abroad,  they  were  unable  to  state  what  had  been  done     v      f     » 
with  respect  to  ^e  latter  commission.     But  as  to  \kkt        Irvino 
Oporto  commission}  it  was  in  evidenceithat  due  notice  had        via'ma. 
been  giv^n  of  executing  the  commission,  and  that  the  de- 
fendant had  not  only  clumed  no  right  to  examine  witnesses 
under  it,  but  had  expressly  declared  his  intention,  not  to 
examine  any  witnesses;   and  the  oomnussion  was  duly 
closed.     The  depositions  taken  on  the  part  of  the  defend* 
ant  were  taken  without  any  authoxityi  there  being  no  com-r 
missiioR  .then  in  existence.     It  was  the  defendant-s  duty  to 
inform  bis'commissioners  in  due  time  that  he  had  witnesses 
to  examine,  and  they  would  not  then  have  closed  the  com* 
nissioa  irithout  giving  him  the  necessary  opportunity.      . 

•Akbkandsr,  L.  C.^^  B.-**A8'to  the  Oporto  commission^ 
the  leal  point  is,  whether,  before  ;the  regular  closing. and 
seaMngup^f  the i commission,  the.  party  had  giyen  notice^ 
to  th^  commissioners  df  his  intention  ;to  examinewitneases. 
K  he  had  not,  he  was  too  late^  byihis/owh  neglect.  ^  If  he- 
did»itt  fiu^t  give  such  notice;  he  oii^hb liertainly  to  have>an 
oipportimity  of  examining  the  witnesses,  of  whose  testimoi^ 
he  appears  to  hare  been  deprived  by  a  mere  blunder  of 
the  CQmmi88ioner&  The  only  difficulty  that  suggests  it- 
s^  tio  me,  is  with  respect  to  the  cost^  and  the  delay  which 
most  necessarily  arise  by  issuing:  a  new  commission.  :  Pofi« 
sibly,  some-  arrangement  may  be  made  between  thepar^ 
ties,  to  save  the  expence  of  anodMff.  commission.'  '       i    > .  • . 

Time  was  given,  at  (he  request  of  the  pUuntiffs^^^to 
consider  whether  they  would  consent  to  the  de- 
positions  being  annexed,  or  would  insist  on  an- 
other connhisaicHi  being  issued. 


On  a  subsequent  day,  (the  S6th  May),  Biciersteth^ 


4^ 


CASES  IN  THE  EXCHEQUER, 


Eqmt.  E*ch, 
1827. 

Irving 

VlANA. 


for  the  plaintiffsi  consented  to  the  depositions  being  an- 
nexed (a). 


(a)  It  was  stated  in  this  case,  by 
the  officer  of  the  Court,  in  answer 
to  a  question  from  Mr.  Baron  Gar- 
row,  who  considered  that  the  com- 
mission remained  under  the  seals  of 
the  commissioners,  that  when  a  com- 
mission is  returned,  it  is  opened  by 


the  junior  sworn  cleric,  for  the  pur- 
pose of  entering  the  names  of  the 
acting  commissioners  in  the  com- 
mission-book; and  that  the  commis- 
sion is  then  kept  under  lock  aid 
key  until  publication  is  passed. 


Friday^ 
May  18M. 


In  Equity — The 
proper  mode,  in 
this  Court,  of 
objecting  to  the 
Master's  taxa- 
tion of  costs  is, 
to  move  upon 
affidavit8,8tating 
the  ground  of 
objection,  for 
leave  to  file  ex- 
ceptions to  the 
report. 


Wright  v.  Southwood  and  Others. 
Foreman  and  Another,  Assignees  of  Wright,  r.  Same. 

X  HE  bills  of  costs  of  the  attomies  for  the  plaintiffs  in 
this  case  having  been  referred,  by  9Xi  order  of  the  Court, 
to  the  Master  to  be  taxed,  who  made  his  certificate  accord- 
ingly, Stinton  moved,  upon  affidavits  stating  the  circum- 
stances of  the  case,  and  impeaching  some  of  the  charges 
and  allowances,  for  leave  to  file  exceptions  to  the  Master*s 
report*  He  stated,  that  in  the  Court  of  ChtMnc^ry  the 
proper  course,  where  the  judgment  of  the  Master  was  ob- 
jected to,  was,  to  file  a  petition  for  leave  to  except(a); 
but  that,  in  this  Court,  the  practice  had  been,  to  move 
for  that  purpose,  upon  affidavits  disclosing  such  facts  as 
would  warrant  the  interference  of  the  Court. 


The  officers  of  the  Court  having  certified  the  practice 
to  be  as  stated  by  the  learned  counsel,  the  Court  granted 
the  application:  and  two  exceptions  were  taken,  and  set 
down  for  argument;  upon  the  discussion  of  which  no  ma- 
terial question  arose. 


(a)  Beames  on  Costs,  239 ;  FerUoti  v.  CrickeU,  3  Mad.  496. 
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James  Rodick  Corbett  and  John  Hallam,  Plaintiffs; —        Friday, 
Robert  Hawkins,  Thomas  Sanderson,  and  John    ■fl%4,  18M. 
CoLLis,  Defendants. 

JL  HE  bill  in  this  case  stated,  that  Archibald  Carbett  and  A  demurrer  to 
the  plaintiffs  had  carried  on  the  business  of  linen-drapers  JScovery,  and 
and  warehousemen,  under  the  firm  of  Corbett  &  Hallam.  "«  ««"ireir  to 

^  other  part  of  the 

That  Archibald  Corbett  acted  as  an  underwriter,  and  was  wn,  the  demur- 

j  .  .  ,   ,.  ,  .  ^  rer  is  over-ruled, 

concerned  m  various  speculations,  on  his  0¥ai  separate  ac-  if  the  anawer 
count,  in  the  stocks  and  otherwise,  with  Messrs.  Martin^  "  the^ftct^ 


co- 


Redick,  ^  Co.,  of  whom  the  defendants  were  the  assignee^^  X®^  ^^  ^*: 

And  there  it  no 

and  an  account  current  was  opened  between   the  aaia  distinction,  m 
Messrs.  Martin,  Rodick,  Sf  Co.  and  the  said  Archibald  ^J^TTemx^' 
Corbett.     That  Archibald  Corbett  and  the  plaintiffs  kept  JJ^jfJ^^^^/^J 
cash  at  a  banker's,  and  the  banking  account  was  exclur  murrers  to  biiu 
sively  kept  and  managed  by  him,  and  the  partnership's  only. 
banking  account  was  used  by  him,  not  merely  for  the  part- 
nership business,  but  on  his  own  private  account,'  for  his 
separate  dealings  and  transactions,  though  the  extent  to 
which  he  used  the  same  was  unknown  to  the  plaintifik 
That  the  separate  speculations  of  Archibald  Corbett  hav^^ 
ing  proved  unfortunate,  he,  in  December,  18Sd,  quitted 
England,  indebted  to  the  plaintiffi,  and  also  to  the  firm  of 
Martin,  Rodick,  ^  Co.;  and  shortly  afterwards,  a  commis- 
sion of  bankrupt  was  issued  against  Martin,  Rodick,  S;  Co.^ 
under  which  the  defendants  were  chosen  assignees.    That 
a  separate  commission  was  issued  against  Archibald  Cor- 
beit,  under  which,  the  defendants,  as  assignees  pf  Martin, 
Rodick,  Sf  Co.,  proved  a  debt  of  80,000/.,  and  Hawking 
and  other  persons  were  chosen  assignees  under  that  com- 
mission.    That  the  defendants,  as  assignees  of  Martin  Sf 
Co.,  had  commenced  or  were  about  to  commence  an  action 
at  law  against  the  plaintiffs^^  either  alone  or  jointly  with 
Archibald  Corbett,  for  SOfiOOk  part  of  the  said  80,0002 , 


1827. 


CASES  IK  THE  EXCHSaUEE, 

which  they  alleged  to  have  discovered  to  have  been  ap- 
plied and  disposed  of  by  Archibald  Corbeity  for  the  pur* 
poses  of  the  partnership  trade  carried  on  by  him  and  the 
plaintiffs,  or  with  the  consent  and  concurrence  of  the  plain- 
tiffs. But  the  bin  charged,  that  no  part  of  the  monies  re- 
ceived by  Archibald  Corbeti,  was  ever  applied  for  the 
purposes  of  the  partnership;  or,  if  applied,  was  so  applied 
with  the  knowledge  of  the  plaintiflb;  or  that  die  pkdntift 
knew  that  the  same  was  the  property  a(  Mariim,  Rodieky 
%  Co.  That  if  any  of  the  monies  of  illarft»,iZoclicil,  %  Co. 
were  ever  paid  into  the  bankers  of  the  plaintiffs  and  At' 
ehibald  Corbeti,  the  sftme  were  paid  in  widiont  the  know- 
ledge of  the  plaintiffs,  and  were  afterwards  drawn  out  and 
appUed  by  Archibald  Corbeti  for  the  use  of  itfarAM,  Ro- 
dick,  ^  Co.,  or  for  his  own  purposes.  That  the  cafMtal  of 
the  firm  of  the  plaintiffs  and  Archibald  Corbeti,  ahrayi  ex- 
ceeded  the  occasions  required  for  it  The  bill  tltendiaxged, 
that  various  books,  accounts,  papers,  and  writinga  were  in 
the  possession  of  the  defendants,  by  which  the^  truth  of 
the  statements  in  the  bill  would  appear:  andpnqred  a  dih 
covery  of  the  matters  and  accounts  stated  and  refemd  to 
in  the  bill;  an  injimction;  and  aproduction  of  the  aceomts 
and  papers. 

The  defendants  demurred  to  so  much  of  the  bill  as 
sought  a  discovery,  whether  any  of  the  money  was  ap- 
plied by  Archibald  Corbeti  to  the  purposes  of  his  part- 
nership with  the  plaintiffs; — as  required  an  account  of  the 
monies  pf  Martin^  Rodich,  ^  Co.,  remitted  to  or  placed  in 
the  hands  of  Archibald  Corbeti,  and  alfeged  to  have  been 
applied  for  the  purposes  of  his  partnership  with  the  fdain- 
tiffs,  with  the  times  when,  and  the  names  of  the  fenom 
from  whom,  and  the  purposes  for  which  he  received  the 
same,  and  the  particulars  thereof,  &c.  &c.  and  tbb  appli- 
cation thereof. — ^And  as  to  so  much  of  the  said  bill  as 
sought  a  discovery,  whether,  if  any  part  of  the  money  re- 
ceived by  Archibald  Corbeti  was  a^ed  by  hin  £«*  the 


purposefi  of  die  said  partoership^  tfie  pbintiffk  .kncmr  or    Sfidt  Exck, 
suspected  the  Bame,  or  that  the  aame^  i£  so  appUedi  vaa     tj^_ 
the  property  .of  Mtiriin,  Rodii^,^-^  CQ*:f  and  fA  to  SQ 
much  of  the  bill  as  prayed  that  the  def^^pd^ts  l|llgbir^et 
forth  what  sums  of  money  were  so  applied^  and,hqw>  whom 
&e.  &SC.;  and  as  sought  a  disco^ryj  wh^ther^any. .a^ 
what;  part  of  the  monies  of  Martit^  J^dici^  ^  Cjpu  ^9» 
ererpaid  into  the  banking  af;comtcif4j)^^{)laj^^ 
Arekibald  Corbetti  and -wbeny'wh^iEO^.iSH^  &jp.;^lMn(l«vhQ- 
ther^if  sop«d,  the^ame  WBSApt..paid  jHgUhoi^  ti|ie  knpw- 
ledge,  priyityi  or  consept  of  tkus.fdausti^:^  and^  wl^ether,  if 
so paidtti, the  sam^orifM^iu^whrt part t^Yi^pffvw^crYf^ 
and !  mhtsii *-  and  'by  mikmf  ^Vf^d^  fpi^^tbe .  puq^ivsuN  of  tb^ 
fi^ctoetMp  of  theplaiati^  and  ijb^  B^^qi^baffil  (Jorbett. 
And^juByy^tnmr^mpd  to thc^  r^nwnder  o£,the.bilL<  In  |>ac^ 
tioidar/7the\de£NaLdanta  hy  thefranfi^^r  J^tfatod  >4]£iff  belia^ 
Hmt^ArehiiiMC&Mfeii  Miployed^liai^.jniiBs  of  ou^i^y, 
|Mrt  of  the  noneycntrustod  (ohim.bs)f  MartithJ^odioif  ^  Q^*, 
^in '  IIm  :  coiieeibs  of  ilie  .4Md  ^fiisn» 
They  believed  duataa  aocotilit'was  ^peoladbetwe^aiUSBir^ffi, 

'MbdiekSr  Co.  md  drehibaU  OMr^^mihe  books A>Citb^ 
§aanaett  but  they  bdieiredj  thlkt>  tho  iWHuesl^nt.to  or  ui^  tqr 
the  firm  of  Corbetts  ^  HcMam  were  never  made  ki^owftto 
Martin fBodick,  ^  Co.,  andeonsequently  weteneyiss/en- 
tered  in  their  books.  They  beUeved^  that -the  ^fjboleof 
the  money  of  iUorfMi^  Bodiek,  ^  Coi,  paid  into  the  bank- 
iag  acoomit  of  Corbetts  4r  Halkm,  waS;  draiwn  outby  Ar- 
ekibtdd'CorbeU.m  cheques,  ai^^iedby  lum.iiithe  naine;of 
the  firm  otCprbeiU  ^  HcMam s  ^xeeptt  onlyi.  that  dpiuig 
the  occasional  absence  of  the  said  Arokibaki.  Cof&etf » sunji 
cheques  were  signed  by  the  plaintiffs,  or  one  of  tkeoi. 
The  demurrer  now  came  on  fpr  argumenyU     . 

Jtolffff  in  support  of  the  demurrer^   / 

Duckworth,  tor  the  bill. — >The-  diaeovery  Aoughtbiajie- 
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£f«tt.  ^^A.     cessary  to  the  plaintiffs^  to  enable  them  to  make  a  good 

.  » ^_1^     defence  at  law.      The  defendants  have  over-ruled  the 

CoRBCTT  demurrer,  by  answering  facts  to  which  they  have  pre- 
iiAWftfiit.  viously  demurred.  [He  referred  to  the  passages  of  the 
answer  above  noticed  as  over-ruling  the  demurrer.]  The 
practice  on  this  subject  is  so  well  settled,  that  it  is  scarcely 
necessary  to  cite  authorities.  In  Abraham  v.  Dodgsom{a), 
a  bill  was  brought  for  a  discovery:  the  defendant  answer- 
ed to  part,  and  demurred  to  part  of  the  discovery.  The 
Lord  Chancellor  said,  the  demurrer  must  be  over-ruled, 
for  it  was  an  absurdity,  after  the  defendant  had  answer- 
ed to  the  discovery,  that  he  should  demur  to  it.  A  de- 
murrer to  the  relief  is  over-ruled  by  iln  answer  to  the 
discovery  of  the  facts  on  which  the  relief  is  prayed.  Tidd 
V.  Clare  {b).  In  Sherwood  y.  Clark  {c),  a  general  demurrer 
for  want  of  equity,  except  as  to  the  discovery  of  one  parti- 
cular fact,  which  the  defendant  answered,  was  held  to  be 
over-ruled  by  the  answer.  If  the  demurrer  be  ovelr-ruled 
in  any  part,  it  must  be  over-ruled  altogether ;  for  a  de* 
murrer  bad  in  part,  is  bad  in  toiOy  though  it  is  otherwise 
as  to  a  plea.  Earl  o£  Suffolk  v.  Green(d);  Dormer  v.  Far- 
te»eue{e), 

Rolfey  in  reply. — The  objection,  in  point  of  form,  does 
not  apply  to  a  demurrer  to  a  bill  of  discovery  only,  which  the 
present  bill  is.  In  such  cases,  the  only  ^lief  sought  It 
discovery,  and  the  more  the  plaintiff  obtains  the  better: 
and  he  therefore  cannot  be  heard  to  say  that  th^. defend- 
ant, having  answered  some  part  of  the  bill,  when  he  might 
have  demurred  to  the  whole,  and  thus  precluded  the  plain- 

(«)  2  Atk.  157.  See  also  Htster  (r)  9  Price,  259.  See  also  Lord 

V.  Weston,  I  Vern.  463;  Jmies  v.  lied.  Tr.  on  Eq.  254. 

^t\  of  Stafford,  3  V.\\,QO;Atkhi-  {d)  lAlk.4oO. 

sonv.Hannawaf/j  1  Cox,  360.  («)  2  Atk.  283.   See  also  Hug- 

(ft)  2  Dick.  712.  A  similar  (Icci-  gins  v.    York  Buildings*  Campaatft 

sion  ^-as  made  in  Roberts  v.  Ciay-  2  Alk.  44. 
tomy  2  AnBiT.  715. 
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tiff  from  relief  altogether,   is  estopped  from  objecting     EquiLSxeh, 


•/■ 


to  answer  a  part,  and  must  answer  in  toto.  The  facts,  of 
which  a  discovery  is  prayed,  are  those  which  the  plaintiffs  CoMBn 
at  law  must  necessarily  prove,  to  sustain  their  action ;  for,  H4wu9s. 
unless  they  can  prove  the  partnership,  and  the  receipt  and 
employment  of  the  money,  their  claim  cannot  be  support- 
ed: the  discovery  sought,  therefore,  is  not  of  that  which  is 
material  to  the  defence,  but  of  that  which  forms  the  title  of 
the  plaintiflb  at  law.  And  if  the  Court  were  to  entertain  ap- 
plications of  this  nature,  the  consequence  would  be,  that, 
in  every  instance,  where  a  defendant  at  law  is  uncertain  as 
to  the  nature  of  the  case  to  be  made  out  against  him,  he 
will  file  a  bill  of  this  description. 

Albxandb&»  L.  C.  B. — I  was  disposed,  in  the  first  in- 
stance, to  allow  this  demurrer,  thinking  that  the  party 
praying  the  discovery  had  obtained  all  the  information 
that  could  possibly  be  beneficial  to  him;  but  the  objection 
in  point  of  form  is,  in  my  opinion,'  fatal  to  the  demurrer. 
I  do  not  recollect  the  distinction  taken  on  the  part  of  the 
defendants  between  demurrers  to  bills  for  relief,  and  de- 
murrers to  bills  for  discovery  only,  to  have  ever  been  made 
before ;  nor  do  I  find  any  such  distinction  noticed  by  my 
Lord  Redesdale,  Fortified,  as  my  recollection  is,  by  the 
cases  which  have  been  cited,  I  think  the  demurrer  must, 
in  point  of  form,  be  over-ruled. 

The  other  Barons  concurred. 

Demurrer  over-ruled. 


ilfay  IBth. 
Exceptions  were  afterwards  taken  to  the  answer  of  the  a  person  an- 

defendants,  upon  the  ground  chiefly  of  their  insisting  that  JJ^^nswer  it 

fully ;  and  can- 
not answer  part,  and  refuse  to  answer  the  remainder,  unless  the  answer  would  tend  to  criounate 
him. 

The  rule  in  equity,  that  a  party  is  not  bound  to  disclose  his  own  case,  is  confined  to  mere  mat- 
ter of  title,  and  does  not  extend  to  matters  of  account. 

F  F  2 
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SqiOLEscK     they  were  not  bound  to  produce  the  accounts,  letters,  and 
papers  between  Martin,  Rodick,  ^  Co.  and  Archibald 


1827. 


CoRBETT       Corbett. 

V, 

Hawkins. 


Duckworth,  in  support  of  the  exceptions. — The  defend- 
ants having  answered  a  part  of  the  bill,  cannot  refuse  to 
answer  the  rest.  Mazaredo  v.  Maitland{a).  A  defendant 
is  bound  to  answer  all  questions  which  may  assist  the 
plaintiff  in  equity,  in  his  defence  at  law,  and  which  will  not 
tend  to  criminate  the  defendant,  and  to  answer  fully.  Mani 
V.  Scott  (b).  Here,  the  questions  do  not  tend  to  criminate 
the  defendant,  and  the  discovery  is,  or  may  be,  material  to 
our  defence  at  law. 

Rolfcy  for  the  defendant.  —  The  simple  question  in 
this  case  is,  whether,  in  every  case  where  an  action  at  law 
is  brought,  a  bill  may  be  filed  calling  for  a  discovery  of  the 
plaintiff*s  title,  by  requiring  the  particulars  of  his  demand. 

Duckworth,  in  reply.  —  According  to  their  own  case 
the  discovery  is  material,  for  they  admit  that  it  might  be 
material  at  law.  I  admit  that  a  party  is  not  bound  to 
disclose  his  own  title,  but  this  is  an  exception  to  the  ge- 
neral  rule. 

Alexander,  L.  C.  B. — I  have  always  understood  the 
rule,  that  a  party  is  not  bound  to  disclose  his  case,  to  be 
confined  to  mere  matters  of  title,  and  not  to  matters  of 
account. 

HuLLocK,  B. — The  particulars  of  demand  would  be  of 
no  use  in  this  case.  It  is  well  known  to  every  person  who 
attends  the  Assizes,  that  a  party  is  very  often  defeated  by 
the  particulars  of  demand. 

(a)  3  Madd.  66.  (6)  3  Price,  487. 
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Vaughan,  B. — If  the  particulars  of  demand  are  very    EquU.  BtcJl 
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minute,  they  turn  him  round;  and  if  they  be  very  general,  '  . 

they  are  of  no  use.  Corbbtt 

Exceptions  allowed.  Hawkins. 


Friday, 

Powell  and  Others,  Assignees  of  Thomas  Lloyd,  v.  Ann     May  18M. 

Lloyd. 
Same  v.  J.  Lloyd  and  C.  Lloyd,  Executors  of  Ann  Lloyd. 

J.  HE  original  bill,  filed  by  the  plaintiffs  as  assignees  of  it  is  not  neces- 
TAamas  Lloyd  a  bankrupt,  stated,  in  substance,  that  Ann  ^^  geeks  to 
Lloyd,  the  mother  of  the  bankrupt,  being,  in  the  month  of  lH^^^^t^' 
November,  1795,  in  the  possession  of  the  messuai^es,  farms,  heanngrtosheir 

^  .      ,    .        ,  ^      1  ,  .  1    ,    ■«»  indefearible 

&c.,  comprised  m  the  agreement  set  forth,  and  entitled  right  to  the  de« 
diereto  for  a  still  subsisting  term  of  forty-one  years,  entered  the*b?n!^*    ^ 
into  an  agreement  with  Thonms  Lloyd,  to  demise  the  same   -  ^'^JTSL?*"' 
to  him,  and,  in  consequence,  articles  of  agreement,  bearing  of  a  bankrupt 
date  the  SOth  November,  1795,  made  between  Ann  Lloyd,  performance  of 
of  the  one  part,  and  Thonuis  Lloyd,  of  the  other  part,  were  J°^  a^,^*"* 
prepared  and  duly  executed  by  the  parties,  by  which  she  «g«»Mt  a  p^^y 
covenanted  that  she  would,  when  thereunto  requested  by  a  lessee,  and  re- 
the  said  Thomas  Lloyd,  demise,  lease,  set  and  to  farm  li^i^g  without 
let  unto  him  the  premises  in  question,  for  the  term  of  for-  ^  i^°*^n°^ 
ty-one  years,  at  a  certain  rent;  with  a  proviso  of  re-entry  writing  thereto 
for  non-payment  of  rent,  or  if  the  said  Tfumms  Lloyd,  his  court  cunOnued 
executors  or  administrators,  should  grant,  assign  over,  jestr^aln^pro-"  *** 
pass  away  or  depart  the  premises  thereby  agreed  to  be  de-  ceedings  at  law; 
mised,  or  any  part  thereof,  for  all  or  any  part  of  the  term,  probabiuty  of 
to  any  person  or  persons  whomsoever,  without  the  consent  coMcnt  of  the 
of  the  said  Ann  Lloyd,  her  executors  or  administrators,  or  *f  "^"^  to  the  ai- 

^  ^  ^  signinent. 

such  other  person  or  persons,  as  for  the  time  being  should 
happen  to  be  entitled  to  the  reversion  of  the  premises, 
thereto  first  had  and  obtained  in  writing;  that  Thomiu 
Lloyd,  by  virtue  of  the  agreement,  entered  into  the  pre^ 
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Equu.  Ejreh.  mises,  and  from  thence  nntil  his  bankruptcy  continued  pardy 
v«_^l_Lr  in  the  occupation  and  partly  in  the  receipt  of  the  vents  and 
Pot^-ELL  profits  thereof;  and  from  time  to  time,  with  the  privity  of 
Llotd.  *^6  "3*'^  ^*^  Lhyd,  paid  the  reserved  rent  to  one  Roberts, 
of  whom  the  said  Ann  Lloyd  held,  and  who  accepted  the  said 
rent  from  the  said  Thomas  Lloyd  as  the  person  then  hold- 
ing the  premises,  and  in  the  occupation  and  receipt  of  the 
rents  and  profits  thereof.  It  then  stated  the  bankruptcy 
of  Thomas  Lloydy  on  the  16th  Aprily  1825;  the  appoint- 
ment of  the  plaintiflTs  as  assignees,  who  then  became  en- 
titled to  the  residue  of  the  term,  and  to  a  lease  of  the  pre- 
mises, who  in  consequence  entered  into,  and  were  in  tiie 
possession  and  receipt  of  tiie  rents  and  profits  of  the  same; 
and  that  Ann  Lloyd  had  commenced  an  action  of  eject- 
ment for  the  purpose  of  recovering  possession.  It  prayed 
a  specific  performance  of  the  agreement;  that  the  said 
Ann  Lloyd  might  be  injoined  from  proceeding  in  the  ac- 
tion of  ejectment,  and  that,  upon  the  plaintiflTs'  obtainii^ 
the  licence  of  the  person  under  whom  she  held,  she  might 
he  decreed  to  execute  to  the  plaintiffs  a  proper  lease  of 
the  premises  for  the  residue  of  the  term. 

An  injunction  having  been  obtained  for  want  of  an  an- 
swer, Ann  Lloyd  died,  and  by  will  appointed  the  defend- 
ants to  the  bill  of  revivor,  her  executors,  who  proved 
the  will,  and,  the  suit  being  revived  against  them,  put 
in  their  answer;  in  which  they  stated,  that  the  premises 
in  question  were  demised  by  one  Baldwin  to  John  Uoyd^ 
the  husband  of  Ann  Lloydy  by  indenture,  dated  the  25di 
November y  1775,  for  the  term  of  sixty  years,  at  a  re- 
served rent,  with  a  proviso  of  re-entry,  similar  to  that 
in  the  articles  of  agreement ;  that  the  said  John.  Lhyd 
being  in  possession  of  the  premises,  died  intestate  in  the 
year  1787;  whereupon  Ann  Lloydy  his  widow,  took  out 
^  administration,  and  entered  into  the  agreement  contained 

in  the  bill,  with  Tfiomas  Lloyd,  who  entered  upon  the 
premises,  and  remained  in  possession  until  the  20tb  Jtm- 
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ttary,  18^5,  three  months  before  his  bankruptcy,  when  he  Equit.  Exch. 
assigned  the  premises  to  the  plaintiffs,  for  the  benefit  of  ,  1^-7' 
his  creditors;  to  which  assignment  Ann  Lloyd  did  not  con- 
sent, but  immediately  re-entered  upon  the  premises,  and 
remained  in  possession  until  the  August  following.  They 
admitted  the  payment  of  rent  by  Thomas  Lloyd ^  with  the 
privity  of  Ann  Ltoyd,  to  Roberts , .  who  received  it,  not  on 
the  account  of  Thomas  Lloyd,  but  as  from  the  representa- 
tives of  John  Lloyd;  the  commission  of  bankruptcy,  and 
appointment  of  the  plaintiffs  as  assignees;  but  contended 
that,  by  the  previous  assignment,  a  breach  had  been  com- 
mitted, which  vacated  the  agreement. 

An  order  having  been  obtained  to  dissolve  the  injunc- 
tion upon  the  coming  in  of  the  answer — 

Martin  and  Wilbraham,  shewed  cause  on  the  merits 
confessed  in  the  answer. — ^he  question,  whether  the  con- 
veyance to  the  trustees  for  the  benefit  of  the  creditors 
worked  a  forfeiture,  has  already  been  decided  in  the  Court 
of  King^s  Bench  (a),  upon  this  very  case;  and  upon  the 
same  facts,  with  the  exception  of  the  entry  by  Ann  Lloyd 
as  for  a  forfeiture,  before  the  commission  of  banjbruptcy 
issued.  That  &ct,  however^  will  not  affect  the  case,  for 
the  assignment  was  an  act  of  bankruptcy,  and  the  issuing 
of  the  commission,  which  related  back  to  the  execution  of 
the  assignment,  rendered  it  void  ab  initio.  The  assign-. 
ment  for  the  benefit  of  the  creditors,  therefore,  became  as 
if  no  such  deed  had  ever  been  executed,  and  the  commis- 
sion, which  vested  the  interest  in  the  plaintiffs  by  oper- 
ation of  law,  could  work  no  forfeiture.  Sir  William  Grant's 
observations,  in  the  case  of  Wetfierally.  Geering{b\  which 
certainly  are  in  favour  of  the  defendants,  were  extra-judi- 
cial, the  case  having  been  determined  upon  a  collateral 
ground.     At  all  events,  as  the  plaintiffs  are  willing  to  take 

(«)  JDpe  V.  Vowell,  8  D.  &  R.  35 ;  6\  C  6  B* fit  C.  308.       (6)  12  Ves.  504. 
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upon  themselves  the  responsibility  of  the  lease,  the  con* 
sent  of  the  original  lessor  may  be  obtained  for  that  pur- 
pose, which  will  obviate  every  difficulty;  and  in  order  to 
prevent  the  possession  of  the  premises  from  being  changed, 
the  injunction  should  be  continued. 

Jervis,  and  Martin,  J*,  contra. — The  principal  object  of 
this  bill  isi  a  specific  performance,  on  behalf  of  the  plain- 
tiffs, of  the  agreement  between  Ann  Lloyd  and  the  bank- 
rupt; the  effect  of  which,  the  original  lease  not  being  as- 
signable without  licence,  would  operate  as  a  forfeiture; 
such  a  decree,  therefore,  would  be  nugatory;  and  although 
the  defendants  may  be  subject  to  an  action  for  not  perform- 
ing the  agreement,  that  is  all,  for  no  decree  can  be  founded 
upon  it.  The  bankruptcy  can  give  no  operation  or  effect 
to  a  contract  which  is  of  itself  inefficient.  WeiheraU  v. 
Geering,  But  assignees  of  a  bankrupt  have  no  right  to  a 
specific  performance,  in  opposition  to  the  provision  in  the 
agreement,  there  being  no  lease ;  for  a  specific  performaiiee 
can  only  be  claimed  by  the  person  with  whom  the  agree- 
ment is  made,  unless  by  the  consent  of  the  lessor.  The  case 
of  Doe  V.  Powell  does  not  apply,  for  it  now  appears  that  the 
lessor  entered  before  the  docket  was  struck,  and  the  tenn 
having  thus  once  ceased,  could  not  be  revived.  In  order 
to  continue  the  injunction  a  clear  right  to  the  possessioii 
must  be  shewn. 


Alexander,  L.  C.  B. — This  is  an  application  to  con- 
tinue, to  the  hearing,  an  injunction  already  obtained,  so  as 
to  prevent,  until  that  period  arrives,  the  possession  firom 
being  changed.  I  cannot  admit  the  proposition,  that  the 
plaintiffs,  in  order  to  continue  the  injunction,  must  shew  a 
right  to  a  specific  performance,  it  is,  in  my  opinion,  enough 
to  shew  some  colour  of  right ;  and  the  more  so,  as  the  Court 
is  under  the  necessity  of  taking  the  facts  as  they  are  stated 
by  the  defendants  themselves  in  their  answer ;  and  the  plain- 
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tifhf  on  that  account,  cannot  have  the  same  advantage  as 
they  might  have  on  the  hearing  of  the  case.  I  admit  there 
is  in  this  case  a  considerable  question,  whether  the  plain- 
tiffi,  as  assignees  of  a  bankrupt,  can  have  a  specific  per- 
formance: but  enough  appears  to  shew  the  possibility  of 
such  a  right,  for  a  licence  for  that  purpose  may  be  ob- 
tained from  the  original  lessor. 


B^it  Exeh, 

1827. 

* V — ^ 

Powell 

9, 

Lloid. 


The  rest  of  the  Court  concurring,  the  injunction  was 

Continued  to  the  hearing  (a). 


(a)  Whether  or  not  an  agreement 
for  a  lease  could  be  enforced  by  the 
assignees  of  the  intended  lessee»has 
long  been  a  point  upon  which  a 
considerable  difficulty  has  existed. 
In  the  early  cases  of  Drake  v.  Mayor 
of  Exeter,  2  Freem.  183;  Vander- 
fULnker  ▼.  Detbrough^  2  Vem.  97, 
and  Moy»ei  v.  Little,  Id.  194«  it 
was  resolved,  that  the  assignees  of 
a  bankrupt  were  not  entitled  to  the 
benefit  of  a  covenant  for  the  renewal 
of  a  lease  to  the  bankrupt  The 
Lord  Chancellor,  in  the  case  of 
Brooke  v.  Hewitt,  3  Ves.  255,  said, 
that  a  very  strong  case  must  be 
made  out  to  induce  the  Court  to 
cany  into  execution  an  agreement 
between  landlord  and  tenant,  the 
estate  not  being  executed  in  law, 
where  the  person  who  was  to  be- 
come a  tenant,  had  become  a  bank- 
rupt; and  that  in  such  a  case,  the 
Court  must  do  a  great  deal  more 


than  merely  decreeing  a  specific 
performance.  And  in  Wetherall  v. 
Geering,  Sir  William  Grant  was  of 
opinion,  that  that  which  Lord  Roilyn 
had  said  was  not  impossible,  was  a 
difficulty  insurmountable.  These 
doubts,  however,  seem  now  to  be 
settled  by  the  stat.  6  Geo  A,  c  16, 
S.76;  and  by  the  decision  in  the 
case  of  £r  parte  Sutton,  2  Rose,  86, 
(upon  the  construction  of  the  19th 
sect,  of  the  49th  Geo.  3,  c.  121, 
which  was  similar  to  the  75th  sec- 
tion of  the  present  statute),  that,  if 
an  agreement  for  a  lease  has  been 
reduced  into  writing,  it  may  be  en- 
forced by  the  assignees  of  the  in- 
tended lessee ;  but  that  if  it  rests  on 
parol,  the  case  does  not  come,  with- 
in the  statute,  although  there  may 
have  been  such  acts  of  part  per- 
formance as  would  have  entitled  the 
lessee,  if  solvent,  to  a  specific  execu- 
tion. 
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Parker  r.  Alcock  and  Another. 


Friday^ 

A  plea  of  release  ■*•  ^^  plaintiff  in  this  casc,  an  officer  in.  the  navy,  filed 
iftheconsidera-  jjjg  |jj]j    gtatincf  various  transactions  and  money  dealinirs 

bon  be  impeach-  ^  o  j  o 

cd,  must  contain  between  himself  aiid  the  defendants,  who  were  attorneys, 

averments,  sup-    /»  r»  »        tc^r\A  a  -%c%r\^     •  • 

ported  fully  by  from  September  1824,  to  August  lo%o;  unputmg  to  them, 
vcri^  tiie'  ^°"  ^^  ^  series  of  transactions,  unfair  dealing,  fraud,  and  oppres- 
grounds  upon      g|Qn ;  allefi^infir  the  false  charges  in  their  accounts  to  amount 

which  the  consi-  '  &     6  o 

deration  is  im-  to  a  Considerable  sum  of  money ;  impeaching  the  considera- 
not  extend  to*a  ^^0^  of  the  decds  therein  mentioned ;  and  charging,  that, 
^^uoovery  of  the  jj^  being  in  embarrassments,  dependant  upon  them  for  the 

means  of  support,  and  completely  in  their  power,  they  had 
fraudulently,  oppressively,  and  by  misrepresentation,  pre- 
vailed upon  him  to  execute  to  them  certain  mortgages,  and 
an  agreement  for  the  sale  of  all  lib  real  and  personal  es- 
tate, of  which  they  then  had  possession,  for  a  sum  great- 
ly below  its  value ;  and  eventually,  by  fraud,  oppression, 
and  misrepresentation,  had  obtained  from  him  a  general 
release,  of  the  purport  and  effect  of  which  he  was,  at  the 
time  he  executed  it,  perfectly  ignorant;  and  praying  a 
discovery  and  general  account,  that  the  mortgages,  agree* 
ment,  and  release,  might  be  set  aside,  or  decreed  to  stand 
as  a  security  for  such  sum  only  as  should  be  found  to  be 
due ;  and  that,  subject  to  such  hen,  the  defendants  might 
be  directed  to  reconvey  the  property,  a  fit  person  being 
appointed  to  receive  the  rents  and  profits  thereof. 

To  all  the  reUef,  and  to  the  discovery,  except  as  herein- 
after mentioned,  the  defendants  pleaded  a  release  of  the 
11th  August,  1825;  (averring  that  it  was  freely  and  vo- 
luntarily executed  by  the  plaintiff,  with  a  full  knowledge 
of  its  nature  and  effect,  in  consideration  of  3,300/.  there- 
upon paid  to  him  by  the  defendants;  that  it  was  not  frau- 
dulent; and  that  the  plaintiff  was  not,  at  the  time  he  exe- 
cuted it,  dependant  upon  them  for  pecuniary  supplies,  or 
in  any  respect  within  their  power) ;  and  answered  circum- 
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stanfiftlly  such  parts  of  the  interrogatories  as  were  referred     BfuU  Etek. 
to  fey  the  averments  in  the  plea.  1827. 


The  plea  was  this  day  argued  by  Biokersteth  and  Mom- 
roe ,  for  the  defendants;  and  by  Martin  and  Knight  for 
the  plaintiff. 

For  the  defendants,  it  was  contended  that  the  plea  was 
good,  there  being  averments,  in  that  respect,  supported 
fully  by  the  answer,  that  the  release  was  given  by  the 
plaintiff  freely  and  voluntarily,  with  a  full  knowledge  of 
its  purport  and  effect;  and  that,  conceding  the  original 
transactions  to  have  been  fraudulent,  it  was  competent 
for  the  parties,  by  a  settlement,  to  make  reparation. 

On  behalf  of  the  plaintiff,  the  cases  of  Salkeld  v.  Sci- 
ence {a\  and  Roche  v.  Morgell(jb),  and  Mitford's  Plead- 
•«g'(c),  were  referred  to;  and  it  was  lurged,  that  the  validi- 
ty of  the  release  depended  upon  the  circumstances  of  which 
a  discovery  was  sought;  and  that,  as  every  thing  alleged 
in  the  bill,  and  not  denied  by  the  answer  in  support  of 
the  plea,  must  be  taken  to  be  true,  the  facts  impeaching 
the  release,  and  its  consideration,  stood  admitted ;  and  that 
therefore  the  release  ought  not  to  preclude  the  Court  from 
decreeing  to  the  plaintiff  the  relief  prayed. 

Alexander,  L.  C.  B. — ^The  character  in  which  these 
parties  appear  before  the  Coiirt,  although  it  can  form  no 
ingredient  in  our  decision,  yet  induces  me  to  look  more 
narrowly  into  the  case  than  I  should  otherwise  probably 
have  done.  I  take  it  to  be  a  clear  proposition  in  plead- 
ing, that  when  a  defence  of  this  sort  is  resorted  to,  it  is 
necessary  that  every  allegation  which  is  contained  in  the 
bill  should  be  generally  and  substantially  negatived  by 

(a)  2  Vez.  Senr.  107.  (6)  2  Sch.  &  Lef.  72 1. 

(c)  P.  212. 


Parker 

V. 

Alcock. 


4S4 


CASES  IN  THE  EXCHEQUERi 


EquU,  £Mjk.  averments  in  the  plea^  and  fully  and  formally  denied  by'the 
_^  .  answer.  Upon  this  rule,  if  the  only  ground  of  objection 
to  the  release  had  been,  that  it  was  not,  at  the  time  of  its 
execution,  read  over  by  the  plaintiff,  who  was  ignorant  of 
its  purport  and  effect,  that  would,  I  think,  have  been 
sufficiently  disposed  of  by  the  plea  and  answer;  but  it  ap- 
pears, irom  a  fair  construction  of  the  bill,  that  the  release, 
although  in  its  terms  general,  was  founded  upon  a  previous 
statement  of  accounts,  which  are  charged  to  have  been  frau- 
dulent: this  strikes  at  what  is  the  consideration  of  the  re- 
lease, and  not  being  met  by  the  plea  and  answer,  is  suffi- 
cient to  avoid  the  plea. 

This  opinion,  which  I  have  expressed,  does  not  decide 
the  merits  of  the  case,  but  turns  upon  the  form  of  the  plea 
only.  Let  it  therefore  stand  for  an  answer,  the  plaintiff 
having  liberty  to  except. 

The  other  Barons  concurring,  the  plea  was  over-ruled, 
and  ordered  to  stand  for  an  answer,  with  liberty  for  the 
plaintiff  to  except. 


Wednesdinf, 

May  18M.  George  Heath,  V,  Key  and  Another. 

J  wm'!io(«"^  On  the  27th  May,  1823,  Charles  Heath,  being  indebt- 
lieveasuretyby  ed  to  One  Benjamin  McQueen,  in  the  sum  of  500/.,  in- 
ground  of  the  duced  the  plaintiff,  his  brother,  to  execute  a  joint  and  se- 
S^i'dmcto^the  veral  bond,  of  that  date,  m  the  penal  sum  of  1000/.,  con- 
prindpri  debtor,  ditioned  for  the  payment  of  500/.  and  interest,  on  the  27di 

unless  there  has  ^    *^ 

been  an  ezpress]  May,  1825.  Soon  after  the  date  and  execution  of  the 
tract  betwee?°*  bond,  McQueen  assigned  it  to  the  defendants  and  another, 
^^JJie'  ^^*      their  partner,  since  deceased,  who,  Charles  Heath  having 

become  a  bankrupt,  commenced  an  action  at  law  in  the 
name  of  M' Queen,  against  the  plaintiff,  to  recover  the  prin- 
cipal and  interest  due  upon  the  bond. 

Under  these  circumstances  the  plaintiff  filed  the  pre- 
sent  bill  for  an  injunction,  stating  the  above  facts,  and 
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that  he  the  plaintiff  joined  in  the  bond  as  surety  only,  and    Equit.  Exek. 

that  there  was  no  debt  whatever  due  from  him  to  M'  Queen,      v 1 

The  biD  further  stated,  that,  on  or  about  Mat/f  1825,  an 
application  was  made  by  Charles  Heath  to  the  defendants, 
to  extend  the  time  of  payment  for  the  space  of  six  months, 
to  which,  having  required  and  obtained  the  acquiescence 
of  the  plaintiff,  they  consented;  that  previously  to  the  ex- 
piration of  the  six  months  for  which  such  extension  of  time 
hacT  been  granted,  Charles  Heath  again  applied  to  the  de- 
fendants, and  obtained  a  further  indulgence  of  six  months, 
but  of  which  the  plaintiff  had  no  intimation;  and  that  no 
application  whatever  was  made  to  him  by  the  defendants, 
for  payment  of  the  bond,  until  May^  18%,  and  after  the 
expiration  of  the  second  extension  of  time  granted  by  them 
to  Charles  Heath.  It  charged  also,  that  at  the  expira- 
tion of  the  first  six  months  after  the  bond  became  due, 
Charles  Heath  was  in  solvent  circiunstances,  and  able  to 
satisfy  the  bond,  but  that  no  measures  were  then  taken 
by  the  defendants  to  enforce  the  payment,  or  any  applica- 
tion made  to  the  plaintiff  for  that  purpose. 

The  defendants  in  their  answer  stated,  that  on  the  Ist 
•7«/y,  1823,  McQueen  assigned  the  bond  to  them  for  a  va- 
luable consideration;  at  which  time  they  beUeved  that  the 
plaintiff  was,  jointly  with  Charles  Heath,  justly  indebted 
to  McQueen  in  the  amount  secured  by  the  bond,  although 
they  had  since  been  informed,  that  he  was  a  surety  on- 
ty.  They  admitted  that  they  had,  with  the  approbation 
and  consent  of  the  plaintiff,  enlarged  the  time  of  payment 
for  six  months,  but  denied  that  any  ftirther  extension  had 
been  granted  by  them  to  Charles  Heath.  The  answer  set 
forth  a  correspondence  between  Charles  Heath  and  the 
defendants,  praying  for  time,  and,  among  others,  a  letter 
firom  a  clerk  of  the  defendants  to  the  plaintiff,  of  the  23d 
May,  1836,  as  follows: — "  We  beg  leave  to  remind  you, 
that  the  bond  we  hold  of  yours,  for  500/.,  will  fall  due  on 
ike  ^th  instant,  and  that  we  intend  to  call  upon  you  on 
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Spdi  Exch.  that  day  for  payment  of  the  principal  and  six  months*  m- 
terest;"  and  accounted  for  the  delay  in  not  having  applied 
to  him  before  that  time,  by  the  embarrassment  of  their 
own  affairs. 


Bickersteth  and  Monroe  now  moved,  upcm  the  merits 
confessed  in  the  answer,  for  an  injunction  to  restrain  the 
defendants  from  proceeding  at  law.  Although  the  bond 
is  joint  and  several,  yet  it  is  admitted  that  the  plaintiff,  at 
the  time  he  entered  into  the  obligation,  was  not  indebted 
to  M'QueeUy  but  did  so  as  a  surety  only.  The  question 
therefore  is,  whether  or  not  it  can  be  collected  from  the 
answer,  that  the  second  enlargement  was  granted  without 
the  privity  of  the  plaintiff,  for  if  that  be  so,  inasmuch  as  a 
creditor,  by  giving  time  to  the  principal  debtor  without  the 
consent  of  the  surety,  discharges  the  surety,  the  plaintiff 
will  no  longer  be  hable.  Now,  that  such  enlargement 
was  granted,  although  denied  in  the  answer,  is  obvioudy 
to  be  collected  from  the  facts  contained  in  it.  The  bond, 
by  the  condition  of  it,  became  due  on  the  07th  of  JUay, 
1825,  and  it  is  admitted,  that  an  indulgence  of  ^  months 
was,  with  the  knowledge  of  the  plaintiff,  conceded  to 
Charles  Heath;  that  is  a  strong  fact  to  shew  that  the 
defendants  then  treated  the  plaintiff  as  a  surety  only. 
At  the  expiration  of  that  time,  although  repeated  cor- 
respondence passed  between  the  defendants  and  Charles 
Heath,  no  application  whatever  was  made  to  the  plaintiff* 
until  the  23d  Afay,  1826,  within  a  few  days  before  the  se- 
cond indulgence  of  six  months  would,  according  to  the 
statement  of  the  plaintiff,  have  expired,  when  a  letter  of  that 
date  is  written  to  the  plaintiff,  expressly  admitting  the  fiicts 
upon  which  this  application  is  founded ;  for  unless  the  time 
had  been  enlarged,  the  bond  could  not  have  become  due 
on  the  27th  May,  1826,  exactly  one  year  after  the  date  at 
which,  by  the  condition,  the  bond  was  payable. 

[Faughan,  B. — It  is  not  because  the  parties  do  not  en- 
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force  the  obligation  immediately,  that  an  agreement  to  en-  ^9^-  Etek. 

large  the  time  is  to  be  presumed.     The  letter  was  written  vjf^^ 

long  after  the  transaction,  even  according  to  the  plaintiff's  Heath 

statement.]  Ksy. 

Roupel  and  Duckworth,  contra. — This  application  is 
founded  upon  the  equity  confessed  in  the  defendant's  an- 
swer, in  which  there  is  no  admission  that  the  plaintiff  was 
not  a  principal  debtor.  But  admiting  that  the  plaintiff 
was  a  surety  only,  although,  by  a  positive  contract  between 
the  creditor  and  principal  debtor,  he  would  be  discharged; 
yet,  for  that  purpose  the  contract  must  be  positive  and  ex- 
press; and  the  creditor  being  pierely  inactive,  will  not 
operate  as  a  discharge  of  the  surety*  Samuel  v.  Howarih  (a). 

Bickersteth  ^plied. 

Alexander,  L.  C.  B. — In  order  to  discharge  a  surety, 
which  I  must  take  this  person  to  be,  there  must  be  a  con- 
tract between  the  creditor  and  principal  debtor,  so  as  to 
prevent  the  surety  from  having  the  same  remedy  against 
the  principal  as  he  might  have  had  upon  the  original  con- 
tract. That  reduces  this  to  a  question  of  fact ;  and^  to  raise 
nn  equity  to  induce  this  Coui't  to  interfere,  that  circum- 
stance must  be  shewn  from  the  answer.  A  probability 
would  be  sufficient,  but  I  think  there  is  not  even  a  proba- 
ble cause  of  such  a  contract  having  existed.  The  whole 
case  turns  upon  the  effect  of  the  letter  written  by  a  clerk, 
during  the  time  the  defendants  were  in  embarrassed  cir- 
cumstances; and  although  he  had  the  opportunity,  the  plain- 
tiff has  not  asked,  whether  that  letter  was  seen  by  either 
of  the  defendants  before  it  was  transmitted  to  him.  Every 
circumstance  charged  in  the  bill  is  distinctly  and  posi- 
tively denied  by  the  defendants ;  and  were  we  to  infer,  in 

(fl)  3  Meriv.  272. 
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opposition  to  their  statement,  that  such  a  contract  as  is 
charged  in  the  bill  existed  between  them  and  Charla 
Heath,  we  should  pronounce  them  guilty  of  gross  and 
scandalous  perjury.  This  is  not,  in  my  opinion^  a  case  in 
which  the  Court  should  interfere. 


HuLLOCK,  B.  (a). — I  am  of  the  same  opinion,  but  confess 
I  feel  some  difficulty  from  the  letter,  which  I  cannot  deariy 
reconcile  with  the  defendants'  statement.  The  clerk,  how- 
ever, might  have  mistaken  the  date  of  the  bond  or  the 
year,  but  at  all  events  the  inference  to  be  dra?m  firom  the 
letter  is  not  sufficiently  strong,  under  the  circumstances, 
when  opposed  by  the  unequivocal  denial  of  the  defendants, 
to  warrant  the  interposition  of  the  Court. 

Vauohan,  B.,  concurring,  the  motion  was 

Refused  with  costs  (6). 


(a)  Garrcw,  B.  was  absent 
(6)  The  &ct  of  the  plaintiff  hay- 
ing  given  time  to  the  principal,  by 
a  parol  ag^reement,  is  no  defence  to 
an  action  on  a  bond  against  the 
surety ;  Davey  v,  Pendergrass,  5  B. 
&  A.  187;  Bulteel  t.  Jarroldy  8 
Price,  467;  Drent  Ndoigation  Com- 
pony  J,  Barky f  10  East,  34;  for  an 
instrument  under  seal  cannot  be 
discharged  by  parol :  a  Court  of 


Equity,  however,  will  under  sock 
circumstances  interfere.  And,  it 
seems,  that  there  is  no  rule  »  hick 
prevents  a  Court  of  law  from  look- 
ing to  the  real  justice  of  the  case, 
where  the  guarantie  for  the^pi^y- 
ment  of  a  debt  is  not  under  seoL 
SeeDooryy.  Pendergran;  BdUd 
V.  JarrM;  Mwmnf  ▼.  Kimg,  5  B. 
&  A.  165;  and  Fed  t.  TMtdk,  1 
B.  &  P.  419. 
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18«7. 

Attorney-General  v.  Brooksbank.  „,  ,     , 

In  HUary  Term,  6  &  7  Geo.  4,  his  Majesty's  Attorney-      ^'^  ^^^ 
General  filed  an  information  agiunst  the  defendant,  stating  ^ido^n  wm 
that  he,  jointly  with  Sur  Thomas  Barnard,  Baronet,  since  ?***  ^^^^  ^/- 
deceased,  had  from  the  ^5th  December,  179^,  to  the  24th  under  the  43 
December,  1802,  carried  on  the  business  of  army  agents,  25,  against  in 
and  as  such  were  agents  to  several  regiments,  troops,  and  jl^co^^of* 
companies  of  his  late  Majesty,  and  amongst  others  to  the.  accounts  from 
TC^giment,  battalion,  and.indep^dent  companies  of  Invalids,  who  pleaded  a 
and  had  imprested  into  their  hands,  and  received  various  b^dnn'ngwar^ 
large  sums  of  money,  for  the  pay  and  on  the  account  of  ^^^*  ti^'te^ 
such  regiments.     That  sonie  part  of  the  said  sums  had  over-ruled,  af- 
been  didy  paid  or  accounted  for  to  the  several  officers,  to  amend  the 
for  whom,  or  the  companies  for  which,  they  had  been  im-  jl^ciSlfwdS!^ 
prested;  but  that  other  parts,  to  a  considerable  amount,  ingi  that  the  i/<- 
had  not  been  paid  or  accounted  for.     That  by  the  43  Geo.  or  the  Secretary 
3,  c.  58,  s. ^5,  it  is  enacted,  that  it  shall  be  lawful  for  the  orderedto^pro- 
Secretary  at  War,  and  also  for  the  Paymaster  General,  *"««  cwtaJn 

•^  ^        ^  '   Touchers,  ac- 

whenever  they  shall  think  fit  to  require  any  agent  to  make  counts,  ftc.  ren. 

up,  in  the  course  of  the  year,  such  account  or  accounts  as  during  that 

they  may  have  occasion  for,  and  also  to  require  any  per-  Jefendant^to  the 

son  or  persons  who  shall  have  been  an  agent  or  agents,  Y"  ^**»  *"/ 

^  there  depouted, 

but  who  shall  have  ceased  to  have  been  such,  or  the  re-  and  which  the 

.  A         1  11    defendant  swore 

presentatives  of  such  agent  or  agents,  to  make  up  and  were  material  to 
transmit  such  accounts  for  the  whole  or  any  part  of  the  couit,^iIIJd^ 
periods  during  which  be  or  they  shall  have  been  such  particular  dr- 

cumstances, 

agent  or  agents,  and  which  shall  not  have  been  finally  set-  ordered  the  pro- 
iled,  as  they  may  have  occasion  for.   And  that  his  Majesty's  ShctSSiMSra 
Secretary  at  War,  having  occasion  for  an  account  of  the  S^'^J^^" 
arrears  unclaimed  remaining  in  the  hands  of  the  defend-  ments  were  pro* 
ant,  as  surviving  partner,  belonging  to  the  said  com- 
panies, regiments  or  battalions,  or  in  the  hands  of  the  re- 
presentatives of  his  late  partner,  required  by  letter,  ad- 
dressed to  Messrs.  Barnard  and  Brooksbank,  and  received 

VOL.  1.  G  G 
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BquU,  Bxdk,  by  the  defendant,  a  specification  of  any  sum  which  might 
*  f  ^  remain  in  their  hands  on  account  of  the  companies  of  Royal 
Att.-gen.      Invalids,  for  the  period  from  the  S5th  day  of  December, 

Broombaw.  1''92»  to  the  24th  day  o(  December,  1802;  intfanathig  that 
the  accounts  would  be  settled  when  the  required  statCTMDt 
should  have  been  given  and  decided  upon.  That  the  de- 
fendant, in  answer  to  such  letter,  made  a  return  of  two 
items,  amounting  to  a  trifling  sum;  which  being  unsatiafiM^ 
tory,  by  a  second  letter  the  defendant  was  deshred  to  paro- 
ducci  for  inspection,  the  agent's  ledgers  during  tlie  above 
period,  which,  as  also  subsequent  repeated  applications, had 
not  been  complied  with.  The  information  then  stated,  diat 
the  defendant,  and  the  representatives  of  his  late  partner, 
were  indebted  to  his  Majesty  for  the  balance  due  upon  the 
respective  accounts,  and  that  legal  and  necessary  proceed- 
ings were  to  be  instituted  for  the  recovery  of  the  amount; 
and  charged  that  the  accounts  remained  unsettled,  and 
that  the  defendant,  and  the  representatives  of  his  late  part- 
ner, had  in  their  possession  books,  ledgers,  accounts,  and 
documents  relating  to  the  money  imprested  into  their 
hands;  and,  after  a  number  of  interrogatories  arising  out  ' 
of  the  subject  matter  of  the  statement,  prayed  a  discovery 
of  the  books,  ledgers,  accounts,  and  documents;  not  only 
according  to  the  provisions  of  the  act  of  Parliament,  and 
the  rules  and  regulations  of  the  service  in  the  case  of 
agents,  but  also  to  enable  his  Majesty  to  sue  for  and  re- 
cover the  balance  remaining  in  the  hands  of  the  defendant, 
and  those  of  the  representatives  of  his  late  partner. 

To  this  information,  except  as  to  the  period  between 
the  24i;h  December,  1799,  and  24th  December,  1800,  the 
defendant  pleaded  in  bar,  that,  having  with  his  late  partner 
been  appointed  joint  agents  to  the  independent  companiet 
of  Invalids,  aD  accounts  of  monies  iqnprested  into  their 
hands,  or  received  by  them  during  the  period  stated  in  the 
information,  except  as  aforesaid,  had  been  completely  made 
out,  and,  together  with  the  vouchers,  delivered  into  die 


r. 
Brooksbamk. 
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Wart-office ;  and,  according  to  the  rules  and  regulations  of    Eqmt.  BxOl 

that  office,  had  been  completely  investigated,  and  the  whole      v-i5^lL» 

finally  settled  every  year  by  the  issuing  of  clearing  war-      ATT..6Eir. 

rants,  (which  were  set  out),  signed  by  the  Secretary  at  War 

and  countersigned  by  the  Lords  of  the  Treasury,  and 

Lords  Justices.     The  defendant  averred,  that  by  the  rules 

and  regulations  of  the  office,  the  issuing  of  such  warrants 

18  a  final  close  and  settlement  of  the  accotmts;  and  that, 

upon  the  investigation  of  each,  all  vouchers  and  necessary 

evidence  are  delivered  into  the  War-office,  where  they  re* 

main.    As  to  the  period  excepted,  the  defendant  pleaded 

another  clearing  warrant  as  a  final  settlement,  and  further 

contended  that  he  was  not  boimd  to  produce  the  ledgers ; 

the  vouchers,  &c.  being  in  the  custody  of  the  Secretary  at 

War;  and  also,  that  as  well  as  being  agents  to  the  re^- 

nent,  he  and  his  late  partner  were  bankers  to  the  officers, 

and  that  no  arrears  had  been  placed  to  their  accounts,  until 

die  service,  for  which  the  money  had  been  imprested  to 

their  hands,  had  been  performed. 

The  plea  having  been  set  down  for  argument,  was  argued 
by  Wray  for  the  Crown,  and  Jervis  and  Miller  for  the  de- 
fendant. The  Court  were  of  opinion,  that  the  clearing 
Warrants  did  not  operate  as  a  final  settlement  of  the  ac- 
counts, and  over-ruled  the  plea;  and  leave  to  amend  hav- 
ing been  refiised  at  the  time —  . 


is  and  Miller ^  now  moved  that  the  defendant  might 
be  at  liberty  to  amend  his  plea;  and  that,  for  the  purpose 
of  enabling  him  to  make  such  amendment,  his  Majesty's  At- 
torney-General, or  the  Secretary  at  War,  might  be  directed 
to  leave  in  the  hands  of  one  of  the  clerks  in  Court,  all 
general  accounts  delivered  into  the  War-office  by  the  de- 
fendant relating  to  those  years,  periods,  and  corps,  in  respect 
of  which  the  clearing  warrants  set  forth  in  the  defendant's 
plea  were  issued,  together  with  such  correction  or  settle- 
ment thereof,  by  the  War-office,  upon  examining  the  same, 

G02 
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Eqvit,  Exdu    (whether  such  correction  or  settlement  was  contained  upon 
,      _      M     any  part  of  such  general  accounts  themselves,  or  upon  any 
att.-Gew.      paper  or  papers  apart),  as  was  made  in  the  War-office; 
BaoouBANK.    from  which  the  exact  sum  would  appear,  for  which  such 
clearing  warrants  were  respectively  issued;  and  that  the 
defendant  might  be  at  liberty  to  inspect  and  take  copies  of 
the  same,  or  any  part  thereof:  which  motion  was  founded 
upon  an  affidavit  of  the  defendant,  that  the  original  docu- 
ments, with  the  observations  thereon,  upon  which  the 
clearing  warrants  were  issued,  were  deposited  in  the  War 
office,  Pay-office,  Audit-office,  or  some  other  oflSce  of  his 
Majesty,  and  that  the  same  were  essentially  necessary  to 
his  defence. 

In  support  of  the  motion^  they  argued,  that  the  only  ques- 
tion was,  whether  the  Court  would  compel  the  party  to  file  a 
cross  bill.  The  object  of  a  plea  is  to  put  upon  the  record  one 
single  issue,  which  will  decide  the  case ;  which  would  be  done 
in  this  plea,  were  the  papers  sought  by  this  application  fiir- 
nished  to  the  defendant ;  for  the  act  of  Parliament  authoriies 
the  Secretary  at  War  to  call  for  such  accounts  only  as  haye 
not  been  settled.  If,  therefore,  the  clearing  warrants,  ex- 
plained by  the  documents,  the  production  of  which  is  now 
prayed,  amount  to  a  final  settlement,  the  act  of  Parliament 
will  not  apply.  It  is  usual  to  file  a  cross  bill  to  obtain  dis- 
covery, but  practice  will  yield  to  the  demands  of  justice; 
and  the  defendant  having  clearly  established  in  his  affida- 
vit the  existence  of  the  necessity  to  justify  a  deviation  from 
the  practice,  the  Court  will  be  warranted,  upon  the  autho- 
rity of  the  case  of  the  Princess  of  Wales  v.  The  Elari  of 
Liverpool  {0)9  in  making  the  order. 

The  motion  was  opposed  by  Brougham,  W.,  for  the 
Crown;  and  the  Court  ordered  that  it  should  stand  over 
for  a  week,  to  bSotA  the  defendant  an  opportunity  of  mak- 

(a)  1  Swanst.  114. 
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ing  another  application  to  the  Secretary  at  War,  for  the     Eqtdi.  Exeh, 
production  of  the  papers,  &c.  At  the  expiration  of  which — 


Att-Obn. 

9. 


Jervis  stated,  that,  in  obedience  to  the  order  of  the  brooi'sbam*. 
Court,  the  application  had  been  made,  without  success;  the 
only  answer  received  being,  that  the  papers,  &c.  contained 
no  observations  amounting  to  a  settlement  of  the  account ; 
and  renewed  his  motion  for  the  production  of  the  papers,  &c. 

Alexander,  L.  C.  B. — The  plea  of  the  defendant  was 
over-ruled,  because  the  Court  was  of  opinion  that  the  clear-' 
ing  warrants,  as  stated  in  the  plea,  did  not  amount  to  a 
final  settlement  of  the  accounts;  the  party,  however,  now 
says,  that,  coupled  with  certain  documents  which  are  in 
the  possession  of  the  officers  of  the  public,  they  will  shew  } 
stated  account.  When,  recurring  to  the  circumstances  of 
the  case,  I  find  that  the  last  of  the  transactions  of  which 
the  information  seeks  a  discovery,  occurred  so  long  as 
twenty-five  years  ago,  I  confess,  I  am  inclined  to  favour 
the  appUcation,  especially  when  I  perceive  that,  but  for  the 
interposition  of  the  Court,  the  production  cannot  be  ob- 
tained. It  is  usual,  where  a  defendant  is  desirous  of  ob- 
taining the  production  of  documents  in  the  possession  of  the 
plaintiff,  to  file  a  cross  bill  for  that  purpose ;  which,  pro- 
bably, in  this  case  would  be  attended  with  no  beneficial 
efiect,  as  the  documents  are  not  pretended  to  be  in  the 
custody  of  his  Majesty's  Attorney-General.  The  case  of 
The  Princess  of  Wales  v.  The  Earl  of  Liverpool,  however, 
is  an  authority  for  deviating,  under  particular  circumstances, 
from  established  practice;  and,  I  think,  the  affidavit  of  the 
defendant  lays  sufficient  ground,  in  this  case,  for  adopting 
the  course  which  was  there  pursued.  I  am  of  opinion, 
that  the  proceedings  on  the  information  should  be  stayed, 
until  the  documents  sought  by  the  motion  are  produced. 

Garrow,  B. — The  period  when  the  effect  of  these  ac- 
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Equit.  Exeb.     countSy  coupled  with  the  clearing  warrants,  is  to  be  de- 
.      y*  .     cided,  has  not  arrived;  the  defendant,  however,  swears 
Att.-Oek.      that  they  are  necessary  for  his  defence,  and  wiU  constitute 
Beookuaxk.    ^  discharge ;  and  I  think  it  just,  that  he  should  have  the 
opportunity  of  submitting  the  question  to  the  Court,  espe- 
cially when  we  look  to  the  time  over  which  this  informa- 
tion extends. 

HuLLOcK,  B. — I  entirely  concur  in  the  opinion  express- 
ed by  the  Court.  This  is  not  a  common  applicati<m,  but 
there  are  authorities,  which  shew  that  the  practice  of  die 
Court  may  bend  to  particular  circumstances;  and  that  of 
The  Princess  of  Wales  v.  The  Earl  otLiverpoolia  very  simi- 
lar to  the  present.  But  do  the  circumstances  of  this  case 
warrant  the  interposition  of  the  Court?  No  doubt  can,  I 
think,  be  entertained  of  that,  when  the  object  of  Ae  suit 
is  considered,  viz.  to  investigate  accounts  of  such  kmg 
standing,  which  the  defendant  considered  as  settled  and 
disposed  of.  There  can  be  no  difficulty  in  producing  the 
accounts;  none,  indeed,  is  suggested  by  the  officers  of  the 
War-of&ce ;  they  do  not  say,  we  have  no  such  documents, 
but  that  they  contain  no  remark  or  memorandum,  which 
amounts  to  a  settlement  of  the  accounts.  It  is  clear,  then, 
that  they  have  the  accounts :  and  the  party  is,  I  think, 
under  the  particular  circumstances  of  the  case,  entitled  to 
see  them,  and  is  not  to  be  bound  by  the  conclusion  which 
they  may  draw. 

Vauohan,  B, — Concuri*ed, 

And  it  was  ordered,  that  the  proceedings  upon  the  in- 
formation should  be  stayed  until  the  production  of  the  docu- 
ments prayed  by  the  motion. 
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LOWNDS  D.  LOWNDS.  JIfrty  17,23</. 

JlS  Y  the  will  of  WilUam  Loumds^  Esq.  of  Clapton^  one  moie-    A.  having  a 
ty  of  five  twentieth  parts  of  ^,000*.  was  bequeathed,  S^''^^«Sii"' 
(subject  to  the  life  interests  of  the  testator's  wife  and  fund^infuck 

\      "^  manner  at  he 

daughter  therein),  to  John  Loumds  and  T%omas  Lowmh,  ghouid  think  fit, 
ia  trust  to  invest  and  continue  the  same  in  the  funds,  g^  exited  and 
and  fix)m  time  to  time,  during  the  life  of  his  nephew,  *u^^"tS^' 
WiUiam  Lawncls,  to  pay  him  the  dividends  and  interest  power,  gives  and 

bequeaths  to  hu 

And  after  the  decease  of  the  wife  and  daughter  relations  sums 


of  die  testator,  and  of  WiUiam  Lawndst  the  nephew,  mo^dlifg'in  the 
and  failure  of  children  or  issue  of  the  testator's  daughter,  ^^^le  to  pr6- 

^       ,       cisely  the  sum 

*f  upon  trust  to  pay  and  assign  the  said  moiety  of  the  said  of  which  he  had 

five  twentieth  parts  unto  such  person  or  persons,  and  for  p^^but'^ith- 

auch  ends,  intents,  and  purposes,  as  the  said   WiUiam  **"*  *^  "uuiOon 

Miownds,  the  nephew,  by  his  last  will  and  testament  in  in  hU  wiu  to  the 

writing,  or  any  codicil  or  codicils  thereto,  executed  and  words'indicative 

attested  as  therein  mentioned,  should  direct  or  appoint;  to^ecutcTt^— 

but  in   case  he   should  die  without  having  made  such  Held,  that  the 

will  was  a  good 

direction  and  appointment,  in  trust  for  the  person  or  execution  of  the 
persons  who,  at  the  decease  of  the  said  WiUiam  Loumck,  ^^^|^e,  if  the 
the  nephew,  should  be  of  his  blood,  and  of  kin  to  him,  ac^  Court,  in  dedd- 

*^         *  '  ^  ing  whether  a 

cording  to  the  statutes  of  distribution,  and  if  more  than  one,  will  is  a  good 
in  such  proportions  as  they  would  be  entitled  to  under  the  power,  can  look 
8aid  statutes."  ^t  **  "^^^  ,^ 

oA£u  oMvuvco.  ^^  tesUtor's 

The  testator's  daughter  survived  her  mother,  and  died  property  at  the 

,  time  of  making 

the  4th  o{  February,  1817,  without  issue.     In  pursuance  of  his  will,  as  a 
certain  orders  made  in  a  cause  in  this  Court,  9448L  I9s.  8d.  ^^^  ^"  '"■ 
Consols ;  187/.  lOs.  New  Four  per  cent.  Bank  Annuities ; 
and  145/.  17^.  East  India  Stock,  were  set  apart  and  in- 
vested in  the  name  of  the  Accountant-General^   to  an- 
swer the  said  moiety  of  the  five  twentieth  parts  of  SOflOOL ; 
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Exch.Ck.mEq.  and  the  dividends  thereof  were  paid  to  WilUam  Lowttds, 
V  the  nephew,  during  his  lifetime. 

LowNDs  William  Loumds^  the  nephew,  made  his  will,  execut- 

LowHDi.  ed  and  attested  according  to  the  power,  dated  13th  JPe- 
bruartft  1826,  to  the  following  effect:  '^  it  b  my  will 
and  mind,  that  500/.  shall  be  sold  out  of  the  funds,  as 
soon  as  convenient  after  my  decease,  and  the  £00(ML  to  re- 
main in  the  funds  during  my  wife  s  life,  and  the  interort 
arising  from  the  same,  to  be  equally  divided  amongst  my 
dear  wife,  my  son  William^  and  my  daughter  Atm^  share 
and  share  alike;  and  it  is  my  will  and  mind,  that  lOOCML 
shall  remain  in  the  funds,  and  my  daughter  Anm  7!konijf- 
crqfi  to  receive  the  dividends,  as  they  become  due»  <m  die 
funds,  during  her  natural  life,  and  at  her  death  the  lOOOI. 
to  be  equally  divided  among  her  children,  share  and  share 
alike;  and  the  other  1000/.  that  I  have  in  the  fbnds, 
unto  my  son  WttUamLwonds^  at  my  wife's  decease.** 

The  only  question  in  the  case  was,  whether  the  wiU  of 
fFiUiam  Lownds^  the  nephew,  and  legatee  of  the  moiety 
of  five  twentieth  parts  of  20,000/.,  was  a  due  execution  of 
the  power  of  appointment,  given  to  him  by  the  will  of 
his  imcle. 

Benson^  IL,  for  the  plaintiffs.— The  words  of  the  be- 
quest are  specific,  not  general.  There  are  no  other  funds 
to  answer  the  bequest,  than  the  funds  in  Court,  which  in 
amount  ore  exactly  appUcable  to  that  purpose.  It  is  not 
necessary  that  the  power  should  be  recited  or  referred  to, 
if  it  only  be  evident  that  it  is  intended  to  be  executed. 
Andrews  v.  Emmott  (a) ;  Nannock  v.  Norton  (6) ;  JamtB  v. 
Tucker  (e);  Jones  \,  Curry  {d)\  Webb  v.  Honor  {e).  It 
must  be  admitted,  that  it  is  settled  by  these  cases,  that 
the  Court  will  not  inquire  into  the  state  of  the  testator's 
personal  estate  at  the  time  of  making  his  will,  the  wiH 

(a)  2  Bro.  C.  C.  297.  (</)  1  Svvanst.  66. 

(6)  7  Ves.  398.  (e)  1  Jac.  &  W.  352, 

(c)  2  Meiiv.  533. 
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being  ambulatory,  and  taking  effect  from  thie  testator's  Stek.Ch.inBq. 
deatb,  and  not  from  the  date  of  it.  sl^Il 

[Alexanderfh.  C.  B. — In  Fotmereau v.  Po^tz{a),  Lord 
TAtir/bioentered  into  the  consideration  of  what  was  the  state 
of  a  testatrix's  property  at  the  time  of  making  her  will, 
on  a  question  whether,  by  legacies  of  sums  of  stock  in  Long 
Annuities,  she  intended  to  give  sums  to  be  laid  out  in  Long 
Annuities,  for  the  benefit  of  the  legatees,  or  sums  of  Long 
Annuities]. 

That  case  has  in  effect  been  over-ruled  by  the  subsequent 
decisions.  But  if  reference  could,  in  any  case,  be  had  to 
the  state  of  the  testator's  property  at  the  time  of  making 
his  will,  the  question  in  this  instance  would  be  at  once  de- 
cided; for  here  the  testator  made  his  will  in  February ^ 
and  died  in  the  March  following,  and  his  will  was  proved 
under  100/.  The  observations  made  in  Janes  v.  Curry ^ 
tliat  a  testator,  when  making  his  wiU,  and  disposing  of  his 
property,  might  contemplate  an  accession  of  fortune,  can- 
not, therefore,  apply  in  the  present  case.  Unless  the  will 
of  the  testator  be  considered  a  good  execution  of  the  power, 
the  bequest  must  altogether  fail. 

ffarfrick^  for  the  defendants. — ^The  will  having  no  re- 
ference or  allusion  in  it  to  the  power,  cannot  be  an  express 
execution  of  it:  and  the  only  probable  question,  therefore, 
is  whether,  with  reference  to  the  subject  of  the  power,  it 
can,  by  inference,  be  considered  as  a  due  execution.  In  Janes 
V.  Tucker,  the  only  case  which  comes  near  to  the  present,  a 
testatrix  had  the  power  of  appointing  100/.  by  wiU;  she,  by 
her  will,  without  any  reference  to  the  power,  bequeathed 
100/.  and  the  whole  of  her  furniture  to  the  plaintiff!  But 
there,  though  it  was  not  denied  that  the  testatrix  had  no  per- 
sonal property  except  furniture  of  inconsiderable  value,  yet 
an  inquiry,  as  to  the  state  of  her  property  at  the  time  of 

(a)  1  Bro.  C.  C.  472. 
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Egeh.  Ch.  in  Eq,  making  her  wiUj  which  was  sought  for  the  purpose  of  shew- 

ing  the  testatrix's  intentiony  was  refiised,  and  the  bill  was 
dismissed.  The  case  of  Janes  v.  Tucker^  was  decided  in 
Juljf^  1817:  but  in  Forbes  y.  BaU{a\  which  was  decided 
in  the  following  August,  and  was  determined  by  the  same 
Master  of  the  Rolls,  a  decision  in  effect  diametrically  oppo- 
site was  pronounced  (&)•  In  the  subsequent  case  id  James 
V.  Curry y  the  decision  in  Janes  v.  Tucker  was  reoogniied 
and  approved. 


Alexander,  L,  C.  B.  — I  do  not  see  how  I  am  to  get  at 
the  real  point  in  this  case,  unless  I  am  at  liberty  to  look  at 
what  was  the  intention  of  the  testator,  and  the  state  of  hn 
property  at  the  time  of  declaring  that  intention.  I  am  in- 
clined to  think,  that  his  will  was  a  good  execution  of  the 
power  given  to  him  by  the  will  of  his  uncle,  the  first  testa- 
tor.'  I  will,  however,  look  into  the  cases  upon  the  sub- 
ject 


The  Lord  Chief  Baron,  on  a  subsequent  day,  stated, 
that  he  had  looked  into  the  cases,  and  continued  of  opm- 
ion,  that  the  will  of  William  Lournds,  the  nephew,  was  a 
good  execution  of  the  power. 


(a)  SMeriv.  457. 

(6)  In  Forbesv.BaUyD.C.^ye 
A.  C.  500/.,  and  declared  his  will 
and  desire  that  A.  C.  might  dispose 
of  the  same  among  her  relations, 
as  she  by  will  might  think  proper ; 
the  Court  held,  that  this  was  a  trust 
for  the  relations  of  A.  C,  and  that 
the  500/.  was  well  bequeathed  to 
them  by  her  will ;  though  it  had  no 


reference  to  the  will  of  the 
tor :  and  the  important  questioa  ia 
the  case  seems  to  have  been,  whe- 
ther the  will  of  A^  C.  was  a  doe 
execution  of  the  power,  or  whedier 
the  500/.  fell  into  the  lesidue  of  the 
testator's  estate^  The  questioa  as  to 
the  state  of  the  property  of  A.  C.  at 
the  time  of  making  her  will,  does 
not  seem  to  have  been  agitated. 
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Egek,OLmEf. 

TowNSEND  V.  Champeenown.  1827. 

In  this  case  a  reference  had  been  made  to  the  Master  to      Mc^iSd. 
inquire^  among  other  things,  whether  a  good  title  could  be  Where  an  esute 

-  .  rv^i       -mr  1  .1         4*    it  told  free  from 

made  to  oertam  estates.     The  Master  reported  m  the  au  incumbnmcet, 
firmative.  To  this  report  exceptions  were  ta^cen:  The^r^i  ^i^rarvHt' 
exception  was,  that  the  Master  ouirht  to  have  reported  that  f  b^rM*  of  title, 

,  ^        '  >t  appeart  that 

a  good  title  could  not  be  made.  theettateUtub- 

ject  to  a  mort- 
gage  or  other 

JettviSi  Pepys  and  Bickersteth  in  support  of  the  excep-  ^JJ^^^°'ii,e 
tion. — The  estate  was  sold  free  from  incumbrances,  but  incumbrance 
it  appears  from  the  abstract  of  title,  that  the  vendors  have  an  oi^ecUon  to 
diarged  the  estate,  by  way  of  mortgage,  with  8,000/.  and  ^matte'^of  Jon- 
interest,  the  validity  of  which  mortgage  is  contested.  There  T*^?  "**  \^^\ 
ia  a  great  distinction  between  the  case  of  a  person  possessed  rule,  even  if  the 
of  an  outstanding  legal  estate,  such  as  a  satisfied  mortgage  hic^brance^be 
term,  which  may  be  only  a  question  of  conveyance,  and  the  ^^^^  *^!^^ 
case  of  a  person  having  a  beneficial  interest  in  the  estate,  ney. 
to  the  extent  of  his  charge  thereon,  which  latter  is  evident- 
ly a  question  of  title,  and  not  of  conveyance.     If  it  be  held 
to  be  a  question  of  conveyance  and  not  of  title,  a  purcha- 
ser may  be  put  to  great  unnecessary  expense ;  for,  afrer  a 
tedious  investigation  of  the  title,  and  after  the  conveyance 
has  been  prepared,  it  may  turn  out  that  the  vendor  can- 
not obtain  tiie  concurrence  of  the  mortgagee  in'  tiie  con* 
▼eyance.    It  not  unfrequently  happens,  that  an  estate  is 
mortgaged  for  more  than  its  value,  or  that  it  is  mortgaged 
jointiy  with  other  estates  for  a  much  larger  sum  than  the 
purchase  money  for  the  particular  estate.   In  each  of  these 
cases,  the  mortgagee  could  not  be  compelled  to  join  in  the 
conveyance  without  payment  of  the  whole  of  the  money  due 
to  him,  though  it  might  greatly  exceed  the  purchase  money. 

[Alexander^  L.  C.  B. — I  have  an  indistinct  recollection, 
that,  during  the  period  I  was  a  Master,  I  always  considered 
a  mortgage,  and  even  a  judgment,  not  merely  a  question 
of  conveyance,  but  of  title]. 
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ToWNSBIlb 

V, 

Cham  PEE- 

NOWR. 


Martin,  H.,  Preston  and  Lynch,  for  the  report.-^The 
question  in  this  case  is  clearly  one  of  conveyance,  and  not 
of  title.  In  Stephens  v.  Guppy,  a  case  not  yet  reported^ 
there  were  a  great  number  of  persons  interested  in  an 
estate  as  partners,  and  one  of  them  had  incumbered 
share  to  the  amount  of  five  times  its  value ;  but  it 
held,  in  that  case,  by  the  Vice  Chancellor,  and  sub- 
sequently by  the  Lord  Chancellor,  that  the  'objectioo 
with  respect  to  the  incumbrances,  was  a  question  of 
conveyance  and  not  of  title.  It  is  now  the  established 
practice,  in  the  Masters'  offices,  to  consider  mortgagesi 
portions,  and  the  like,  as  matters  of  conveyance  and  not 
of  title.  In  Berkeley  V.  Dauh{d)j  the  Master  reported 
against  the  title,  on  the  ground  that  a  term  of  years  was 
outstanding  in  a  trustee  to  attend  the  inheritance,  aH  die 
trusts  being  performed.  An  exception  was  taken  to  the 
report;  and,  though  it  was  stated  and  not  denied,  dial 
the  term  was  vested  in  a  lunatic,  against  whom  no  com- 
mission had  issued,  and  there  was,  therefore,  no  person 
competent  to  assign  the  term;  yet,  Sir  WiUiam  Gremi, 
the  Master  of  the  Rolls,  sitting  for  the  Lord  ChancefloTi 
considered  it  to  be  a  question  of  conveyance  only,  and  not 
of  tide;  observing,  how  could  he  say  the  vendor  could 
not  make  a  good  tide,  when  he  had  vested  in  him,  legaflj 
or  equitably,  all  the  interest  in  the  estate;  he  added,  that 
the  vendor  had  the  power,  provided  he  would  take  die 
necessary  means,  to  make  a  good  title:  and  the  excep- 
tion was  allowed.  In  Rawson  v.  Tasburgh,  not  yet  re- 
ported, diere  were  charges  and  incumbrances  to  a  much 
larger  amount  than  the  value  of  the  estate;  die  Master, 
nevertheless,  reported  that  a  good  title  could  be  made,  but, 
at  the  request  of  the  purchaser,  stated  specially,  diat  he 
found  the  incumbrances  to  be  of  much  larger  amount 
than  the  purchase  money.     Exceptions  were  taken  to  the 


(a)  16  Ves.  380. 
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report,  and  a  petition  was  presented  by  the  purchaser,  Bxeh.aLktEq. 
praying  to  be  discharged  from  his  purchase.     The  Vice      >  ^^^^'  ^ 
Chancellor  referred  it  to  the  Master  to  consider  whether     Townsend 
the  vendor  could  make  a  good  conveyance ;  and  the  pur-      champbe- 
chaser  having  appealed  from  that  order,  the  Lord  Chan-        wowh. 
cellor  affirmed  it. 

Alexander,  L.  C.  B.— The  discussion  in  this  case 
compels  me  to  believe,  that  my  memory  is  more  defective 
than  I  considered  it;  I  had,  certainly,  some  recollection 
that  this  point  had  formerly  been  treated  as  a  question  of 
tide.  I  think,  however,  from  the  arguments  which  have 
this  day  been  used,  that  it  may  be  the  subject  of  objec- 
tion to  the  conveyance  only.  The  point,  however,  is  by 
no  means  a  clear  one.  I  will  take  time  to  consider  of  this 
exception. 

The  other  exceptions  stood  over  until  this  was  decided. 

The  Lord  Chief  Baron  this  day  observed,  that  he  had  20M  Jtme. 
conferred  with  the  Vice  Chancellor,  and  some  of  the  Judges; 
and  the  whole  of  them  considered  the  mortgage  in  this  case 
as  matter  of  conveyance  and  not  of  objection  to  the  title: 
and,  upon  inquiry,  he  found  that  a  mortgage  had  constantly 
been  treated  by  him  as  such  in  his  office,  whilst  one  of  the 
Masters  of  the  Court  of  Chancery. 

Exception  over-ruled. 


CASES  IN  THE  EXCHEQUER, 


EXCHEQUER  IN  EQUITY. 

Gray's  Inn 

Hall,  BEFORE  ALEXANDER,  L.  C.  B.,  AND  YAUGHAN,  B. 

SUtingi  after 
Term* 

May  3lf^  Scott  v.  Carter. 

Wherea defend-  XnlS  was  a  suit  for  tithes;  the  defendant  had  filed  to 
swlr«Swd*cer.  ^'^^^^'^^  Betting  up  several  moduses,  in  lieu  of  tithes  claim- 
tain  moduset      ed  bv  the  plaintiff's  bill,  but  did  not  state  in  the  answer 

to  be  Dftvabic  in 

lieu  of  Utiles,  at  what  time  in  the  year  the  moduses  were  due  and  pay- 
bat  did  not  state  11 
any  time  at  aOIC. 
which  the  mo- 
dusei  were  pay- 
able, the  Court  Boteler,  for  the  defendant,  now  moved  for  leave  to  file 

defendant  to^  a  supplemental  answer  for  the  purpose  of  supplying  die 
men^"aniwer  ^™ssion,  ou  the  grounds — that  it  was  a  mere  mistake ;  that 
for  that  purpose,  there  was  no  intention  to  vary  any  statement  in  the  first 

on  the  terms  of 

paying  the  costs:  answer ;  and  that  the  moduses,  as  laid,  were  absolutely  void, 
quire  an  affldH  ^'^^  must  of  ueccssity  at  the  hearing  be  decided  against 

▼it  from  the  de- 
fendant explain- 
ing tiie  omis-         fFhitmorsh,  in  opposition  to  the  motion,  contended,  that 

that'the  modus-  the  defendant  ought  to  have  made  an  affidavit,  that  the 

were  void  mo-    omission  proceeded  entirely  from  mistake,  and  tihat  when  he 

^"■**  put  in  the  original  answer,  he  was  not  aware  that  the  time 

when  the  moduses  were  payable  was  not  stated.     And  he 

cited  WeUs  v.  Wood{a). 

Per  Curiam.  The  moduses,  as  pleaded  by  the  answer, 
would  be  clearly  void  moduses.  The  defendant  does  not 
desire  to  introduce  any  new  fact,  nor  even  to  alter  or  quaii- 
fy  any  fact  already  stated  in  his  answer,  but  simply  to  state 
when  certain  moduses,  alleged  by  him  in  his  answer  to  be 


(a)  10  Ves.401. 
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payable^  are  in  fact  payable.  No  affidavit  can  be  necessa- 
ry for  this  purpose^  nor  could  it  well  be  made.  The  de- 
fendant must  have  permission  to  file  a  supplemental  an- 
swer,  but  it  must  be  confined  to  this  particular  point,  and 
he  must  pay  the  costs  of  it,  and  of  this  appliciltion  (a). 


Equit.Exeh,' 
1827. 


(a)  Formerly  the  Court  permit- 
ted an  answer  to  be  amended  for 
the  purpose  of  correcting  a  mere 
mistake  or  clerical  error ;  that  prac- 
tice being,  however,  found  to  be 
attended  with  some  inconvenience, 
leave  to  amend  is  now  generally  re- 
fused; but  the  Court,  on  a  proper 
case,  permits  an  additional  answer 
to  be  filed.  Tlie  principal  cases  on 
the  subject  are,  Alpha  v.  Paymer, 
1  Dick.  33;  Dagley  v.  Crump,  1 
Dick.  35 ;  Countesaof  Gainsborough 


V.  Giffordy  2  P.  Wms.  424 ;  Whar- 
ton V.  Wharton,  2  Atk.  294;  Bed- 
ford V.  Wharton,  1  Dick.  84 ;  Ten- 
nant  v.  Wihmore,  2  Anstr.  362; 
Harris  v.  Daubeny,  3  Anstr.  717; 
Jennings  v.  Merton  College,  8  Ves. 
79;  Dolder  v.  Bank  of  England, 
10  Ves.  284;  Ridley  v.  Obee, 
Wightw.  32 ;  Taylor  y.  Obee,  3 
Price,  83;  Edwards  v.  M'Leay,  2 
Ves.  &  B.  256;  Peacock  v.  Duke 
ofBe<//brd,tVes.&B.t86;  White 
V.  Godbold,  1  Madd.  269. 


Lamb  r.  Withers. 

An  order  had  been  made  in  this  cause,  directing  the  pay- 
ment forthwith  by  one  of  the  parties,  of  a  sum  of  money 
to  another  of  the  parties.  The  order  was  served  on  the 
party,  and  a  demand  of  payment  by  him  was  made  in  the 
usual  manner.  A  short  order  was  then  obtained  for  the 
payment,  by  him,  of  the  money  on  a  given  day.  That  or- 
der was  also  served,  and  being  disobeyed  by  him, — 

Martin,  H.,  now  moved  for  an  attachment  against  him 
for  non-payment  of  the  money;  and  a  question  arose,  whe- 
ther the  demand  under  the  general  or  first  order  was  suf- 
ficient, or  whether  a  new  demand  was  not  necessary  imder 
the  short  order. 


May  31f/. 

Where  an  order 
if  made  for  the 
payment  of  mo" 
neyfirtkwiik, 
and  a  short 
order  ia  after- 
wards obtained! 
hi  order  to 
ground  an  at- 
tachment for 
non-payment,  a 
demand  muitbe 
made  under  the 
sbortorder;  and 
a  demand  under 
the  flnt  or  gene- 
ral order  is  not 
sufficient,  no 
time  for  pay- 
ment being  fixed 
by  it 
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s^.ExdL         The  officers  of  the  Court  disagreed  respecting  the 

1.827 

*•«*'•        practice. 

The  Court  refused  to  order  the  attachment;  considering, 
that  a  demand  ought  to  have  been  made  under  the  short 
order,  no  time  for  the  payment  being  fixed  by  the  general 
or  first  order. 


END  OF  EASTER  TERM  AND  SITTINGS  AFTER. 
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PROMOTIONS. 

On  the  first  day  of  this  Term,  William  Taddt/,  Esq,,         1827, 
John  Cross y  Esq.,  and  Thomas  Wilde,  Esq.,  Serjeants  at 
Law,  took  then*  seats  within  the  Bar,  on  their  appoint* 
ments,  as  Serjeants  to  his  Majesty. 

Henry  Brougham^  Esq.,  having  received  a  Patent  of 
Precedence;  and  Thomas  Crosby  Treslove,  Esq, ,  George 
Rose,  Esq.,  Henry  Bickersteth,  Esq.,  John  fVilliama, 
Esq.,  John  Campbell jT^sq.y  Frederick  Pollock, T^^.f  and 
Horace  Twiss,  Esq.,  as  King's  Counsel,  took  their  seats 
within  the  Bar  of  this  Court. 

'  And  during  the  Term,  Thomas  Andrews,  Esq.,  Ebenc" 
zer  Ludlow,  Esq.,  Henry  Storks,  Esq.,  Henry  A.  Mere* 
wether,  Esq.,  William  Oldnall  Russell,  Esq.,  Edward 
LaweSy  Esq.,  and  David  Francis  Jones,  Esq.,  were  raised 
to  the  dignity  of  the  Coif,  and  gave  rings,  the  mottos  where- 
of were  "  More  majorum'' — And  rings,  with  the  mottos  of 
**  Lex  ratione  probata,''  were  given  by  John  Scriven,  Esq. 
Henry  J.  Stephen,  Esq.,  and  C  C.  Bompas,  Esq. ;  who 
were  raised  to  the  same  dignity. 

VOL.  I.  II  H 
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TtteMfay, 
June  19th.  HaNCOCK  V.  GrEW. 

to  AoStifil?  Chilton  moved  to  justify  bail  in  this  case,  which— 

tion  of  baily  that 

the  bafl are  put  »>.   »       »      t>    xr 

in  by  one  Clerk  Rtchardsy  R.  V.y  opposed^  the  bail  having  been  put  in 
notkeof  jitttifi-^  by  One  Ckrk  in  Coiurt,  and  the  notice  of  justification  and 
*^d^  baa  **^       ^^  added  bail  having  been  given  by  another. 

by  another,  if  the 

bythebaiitothe  ChiUofi  observed,  that  an  objection  of  a  similar  nature 
^^"•"^  had  been  over-ruled  in  the  Court  of  Kings  Bench;  and  cited 

the  cases  of  Wheeler  v.  Rankin{a),  and  Gilmour  v.  Brind- 

ley  (6),  which — 

Richards  distinguished  from  the  present  by  the  fact 
of  the  bail  in  those  cases  having  been  put  in^  not  by  the 
defendant^  but  by  the  bail  to  the  Sheriff;  and  contended, 
that  the  exception  to  the  ordinary  rule  appUed  only  to  cases 
where  the  defendant  was  in  custody,  or  where  bail  were  not 
put  in  on  his  behalf;  and  referred  to  the  case  of  Keysr. 
Tavemier{c)f  and  lidd's  Practice{d)y  as  supporting  that 
distinction. 

Vaughan,  B.(e) — If  you  can  procure  an  affidavit,  that 
the  bail  were  added  and  notice  of  justification  given  by  the 
bail  to  the  Sheriff,  it  will  obviate  the  objection,  and  the  bail 
may  then  justify. 

This  was  done  accordingly,  during  the  sitting  of  the 
Court,  and  the  bail  justified. 

(a)  1  Chit.  Rep.  81.  (J)  Page  91,  8yo  ed. 

(6)  7  D.  &  R.  259.  (0  Tlie  only  judge  in  Court 

(c)  1  Chit.  Rep.  291. 
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Exch.  of  Pleat, 
1827. 

Waters  and  Others  r.  Brogden.  Friday, 

M  HIS  cause  was  tried  before  Heywood,  Chief  Justice  of     •'"'»*  22tf. 
the  Carmartften  Circuit,  at  the  Spring  Great  Sessions  for  ^  cheque  at  the 
Carmarthenshire,  1827.     The  declaration  contained  the  l^'^^'^^Zt' 

aencei  a  tingle 

common  money  counts  in  assumpsit,  and  the  plea  was  the  hoiise,fourinaei 

general  issue.     It  appeared  at  the  trial,  that  a  person  on  anstamped 

of  the  name  oi  Sayer,  who  was  farm-baiUff  to  the  defend-  !LS«fl^,upona 

ant,  and  bought  and  sold  cattle  for  him,  called  at  the  J^UdiJ^  it 

banking-house  of  the  plaintiffs,  who  were  then  carrying  on  to  hu  fiuming 

I  bailiff  to  ffive  to 

business  as  bankers  at  Carmarthen,  on  the  13th  day  of  a,  in  ifhose 
March,  and  requested  them  to  discount  for  him  a  cheque,  drawn;  andthe 
of  which  the  following  is  a  copy :  ^^  ffT**" 

CO  It  witn  A*f  a 
banker  at  Cat' 

LlaneUy,  13th  March,  1826.       J^SSJ^;^/^ 
Pay  to  Samuel  Farr,  or  order,  on  demand,  the  sum  of  "««».•  •nd«»e 
one  hundred  and  fifty-six  pounds.         j^^^  ^^^^       ^5^^^ 

Messrs.  Day  %  Haynes,  ^^"^  ^ 

Bankers,  LlaneUy.  que:— Held, 

^  Jlr*/,  that  the 

cheque  waf  not 

The  plaintiffs  discounted  the  cheque,  but  never  presented  admissible  in 

it  for  payment.     Sayer  was  not  ordered  by  the  defendant  ucondiy,  that 

to  get  the  cheque  discounted,  but  did  so  at  Farr^s  request,  ^*  SSmr^h- 

and  paid  the  money  over  to  him.    The  bank  of  Day  <fr  in  the  scope  of 

*^  "^  ^  ^    hb  authority  in 

Haynes  stopped  payment  on  the  fifth  day  after  the  cheque  disooumlng  the 
was  discounted  by  the  plaintiffs.     LlaneUy  is  about  twelve  bi^^^rind^ 
'miles  from  Carmarthen,  asad  four  from   Trimsaran^  the  P*^ 
country  seat  of  the  defendant.    Trimsaran  is  not  a  viU,  it  is 
merely  the  name  of  the  house.    The  cheque  in  question  was 
drawn  at  Trimsaran,  and  there  given  to  Sayer  to  pay  over 
to  Farr  for  cattle,  which  the  latter  had  sold  to  the  defend- 
ant.    The  plaintiff's  also  produced  in  evidence,  a  letter  of 
the  defendant,  denying  his  liability  to  pay  the  money  sought 
to  be  recovered  in  this  action,  but  offering  to  refer  the 
matter  in  dispute  to  any  two  London  Bankers. 

HH  2 
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Exch.  of  Pleat,       On  these  facts  the  counsel  for  the  defendant  contended, 

.  i      that  the  plaintiffs  must  be  nonsuited,  inasmuch  as  the  liabi- 

Waters        lity  of  the  defendant  depended  solely  upon  the  cheque, 

Brooden,      upon  which  the  plaintiffs  could  not  recover,  as  they  had 

been  guilty  of  bches,  in  not  presenting  it  for  payment  in 

due  time. 

To  this  it  was  answered,  that  the  cheque  was  a  nullity, 
being  unstamped  and  not  within  the  exemption  in  the 
stamp  act,  55  Geo.Sy  c.  184;  and  that  there  was  evidence 
enough  to  entitle  the  plaintiffs  to  recover,  independently 
of  the  cheque. 

The  learned  Judge  ruled  both  points  in  favour  of  the 
plaintiffs,  and  they  obtained  a  verdict  for  156/. 

Sir  W.  Owen,  on  a  former  day,  obtained  a  rule  for  a  new 
trial,  against  which 

Russell,  W.  O.,  and  Williams,  E,  V.,  shewed  cause. — 
The  cheque  was  a  nullity.  The  exemption  in  the  Stamp 
Act  (a),  expressly  requires  that  the  place  where  the  cheque 
is  issued,  shall  be  specified  in  it.  Here  a  different  place 
is  specified,  for  it  was  issued  at  Triinsaran,  and  is  dated 
at  Llanelly.  Being  unstamped,  and  not  within  the  ex- 
emption, it  is  void,  and  consequently  it  was  not  neces- 
sary to  present  it  for  payment.  Martin  v.  Morgan  (b); 
Wilson  \.  Vr/sar{c);  Borrodale  y.  Middleton{d).  If  this 
cheque  were  held  good,  inland  bills  of  exchange,  drawn 
upon  bankers,  need  never  be  stamped,  provided  the  draw- 
er, wherever  he  might  be,  dated  them  at  a  place  within 

(a)  55  Geo.  3,  c.l  84.  The  clause  such  place  shall  be  specified  in  such 

of  exemption  from  stamp  duty  is  as  drafts  or  orders;  and  provided  the 

follows:  *'A11  drafts  or  orders  for  the  same  shall  bear  date  on  or  before 

payment  of  any  sum  of  money  to  the  day  on  which  the  same  shall  be 

the  bearer  on  demand,  and  drawn  issued;  and  provided  tbe  samedo 

upon  any  banker  or  bankers,  or  any  not  direct  the  payment  to  be  made 

person  or  persons  acting  as  a  banker,  by  bills  or  promissory  notes.'* 
who  shall  reside  or  transact  the  busi-  (6)  3  B,  Moore,  635. 

ness  of  a  banker,  within  ten  miles  (c)  4  Taunt.  288. 

of  the  place  where  such  drafts  or  {d)  2  Camp.  53. 

orders  shall  be  issued,    provided 
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ten  miles  of  the  residence  of  the  drawees.     Stamp  acts  Exck,  0/  Pleas, 
must  be  construed  strictly  in  favour  of  the  revenue.     The      k^I^Jl^ 
cheque  being  void,  and  presentment  for  payment  unnecessa-       Waters 
ry,  there  was  suflScient  evidence,    independently  of  the       Brogdeh. 
cheque,  to  render  the  defendant  liable  in  this  action.  Sayer 
was  his  agent,  and  in  discounting  this  cheque  was  acting 
within  the  scope  of  his  authority.     The  money  was  actually 
applied  to  pay  for  the  cattle  which  defendant  had  bought, 
and  was,  therefore,  money  paid  to  his  use,  and  with  his  ap« 
probation,  and  he  must  repay  it  to  the  plaintiffs. 

Sir  William  Owen,  and  EvanSf  John,  contra, — It  is  not 
disputed,  that,  if  the  cheque  was  an  available  security  in 
the  hands  of  the  plaintiffs,  they  have  been  guilty  of  laches. 
It  was  such  a  security.  Assuming,  that  it  ought  to  have 
been  dated  at  Trimsaran,  the  irregularity  does  not  appear 
on  the  face  of  the  instrument^  and,  therefore,  although  the 
party  making  it  may  be  liable  to  a  penalty  (a),  yQt,  it  is  not 
void,  the  statute  not  having  expressly  avoided  it.  In  the  case 
of  Duck  V.  Br(uidyll{b),  in  which  it  was  contended,  that 
the  plaintiff*  could  not  support  his  case,  the  lease  upon 
which  he  founded  his  claim  as  landlord  not  being  proper- 
ly stamped,  the  real  consideration  not  being  expressed,  the 
Lord  Chief  Baron  says,  '^  that  the  Legislature  must  have 
meant,  by  imposing  a  heavy  penalty  on  not  setting  forth  in 
the  deed  the  full  purchase  or  consideration  money,  to  have 
taken  that  course  to  punish  persons  guilty  of  such  frauds; 
and  if  they  had  not  intended  that  that  should  be  the  only 
consequence,  but  that  the  instrument  should  be  also  void, 
it  would  work  great  injustice  to  many  innocent  persons.*' 
The  same  principle  was  established  in  Robinson  v.  Mac- 
donnell(c).  And  in  Broughton  v.  The  Manchester  Water 
Works  Company  {d),  it  is  laid  down  as  a  rule  of  law  by 

(a)  By  sect.  13  of  55  Geo.  3,  c.  184.  (c)  5  M.  &  S.  228. 

{b)  13  Price,  455.  (<0  3  B.  &  A.  1. 
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JExe*.  ^  Pieoi,  Holroyd^  J.y  ''  that  where  a  statute  prohibits  a  thing  to  be 
^     ^      1      done,  and  does  not  expressly  avoid  the  securities  which 
Waters       fall  within  the  prohibition,  there,  if  the  violation  of  the  law 
BRooDBir.      ^^^  ^^^  appear  upon  tlie  face  of  the  imsirumentf  and  the 
party  taking  it  is  ignorant  that  it  was  made  in  contraven- 
tion of  the  statute,  it  is  an  available  security  in  the  hands 
of  such  a  person."    The  case  of  Upston  v.  Marehant  (a),  is 
not  distinguishable  in  principle  from  the  present.     There 
the  provisions  of  the  statute  had  been  violated,  but  the  in- 
strument was  good  upon  the  face  ofitj  and  die  Court  held 
that  it  was  admissible  in  evidence,  and  was  an  available 
security.     The  cases  cited  on  the  other  side  may  easily 
be  distinguished  from  the  one  now  before  the  Court.    In 
Wilson  V.  Vt/sar,  the  stamp  on  the  bill  did  not  correspond 
with  the  amount  of  the  note;  so,  in  the  case  of  Borrodale 
V.  MUkUeton,  the  cheque  was  dated  at  FromCf  and  direct- 
ed to  London  bankers.     The  invalidity  of  both  these  in- 
struments was,  therefore,  manifest,  upon  inspecting  the 
instruments  themselves;    but  in  the  present  case,  as  in 
Upston  V.  Marehant y  Duck  v.  BraddyU^  Robinson  v.  Mat-' 
donnell,  and  Broughton  v.  The  Manchester  Water  Works 
Company,  the  instrument  is   in  itself  imobjectionable. 
Martin  v.  Morgdn,  was  chiefly  decided  upon  the  ground 
of  fraud;  and  Richardson ,  J.,  in  his  judgment,  expressly 
states  that  he  must  not  be  considered  as  deciding  that  the 
bill  was  not  an  available  security.     In  this  case,  it  is  not 
pretended  that  there  was  any  fraud.     It  is,  however,  by 
no  means  clear,  that,  according  to  the  rules  of  construction 
used  in  interpreting  stamp  acts,  the  word ''  place,**  in  the 
clause  of  exemption,  should  not  be  held  to  mean  any  jJaoe 
within  ten  miles  of  the  banker's  residence.     Stamp  acts 
should  not,  as  is  affirmed  on  the  other  side,  be  construed 
strictly  in  favour  of  the  revenue,  but  liberally  in  favour  of 
the  subject.     Loi^  EUenborough  says,  in  Warrington  v. 

(a)  3  I),  &  R.  198;  &  C.  2  B.  &  C.  10. 
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F^bar{a)i  "  where  the  subject  is  to  be  charged  with  a  Exek.  rf  pimu, 
duty,  the  cases  in  which  it  is  to  attach  ought  to  be  fairly  ,  lo37« 
marked  out,  and  we  should  give  a  liberal  construction  to 
words  of  exemption,  confining  the  operation  of  the  duty.*' 
And  Mr.  Justice  Holroyd,  in  the  case  o{ Edwards  v.  Dick  (6), 
lays  it  down,  that  '^  the  rule  of  law  for  construing  statutes 
generally  is,  that  the  words  of  a  statute  are  not  to  be  con- 
strued, so  as  to  extend  beyond  the  mischief  contemplated 
bj  the  act.**  The  present  case  is  certainly  not  within  the 
mischief  contemplated  by  the  act,  IHtnsaran  being  within 
four  wlesotLlaneUy;  and  it  would  be  an  extremely  strict 
and  inconvenient  construction  of  tiiis  clause,  to  hold  that 
the  name  of  a  private  house  must  be  specified  in  every 
cheque  drawn  there.  Putting  the  cheque  out  of  the  case, 
there  is  no  pretence  for  saying  that  any  privity  has  been 
made  out  between  the  plaintiffs  and  defendant,  to  sustain 
this  action.  Sayer  did  not  act  by  the  orders  of  the  de- 
fendant in  discounting  the  cheque.  It  was  not  payable  to 
him,  but  to  Farr;  and  unless  it  can  be  successfully  con- 
tended, that  a  bailiff^  and  farm-agent  may  borrow  money  to 
any  extent  without  authority  from  his  employer,  and  yet 
bind  that  employer  to  repay  it,  the  defendant  cannot  be 
liable. 

Cur.  ckdv.  vult 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of 
the  Court. — 

The  first  question  which  arises  in  this  case,  is  upon  the 
effect  of  the  cheque,  which  was  read  in  evidence.  It  has 
beeen  argued  that  the  cheque  was  void,  and  that  the 
plaintiffs  could  not,  therefore,  be  guilty  of  laches  in  not 
presenting  it,  so  as  to  make  it  their  own.  I  am  of  that 
opinion,  but  that  question  is  not  material  in  this  case. 
(The  learned  Chief  Baron  here  stated  the  facts  of  the 

(a)  8  East,  242.  (b)  4  B.  &  A.  312. 
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£jreA.  o/*  Pktu,  case).     The  55  Geo.  3,  c.  184,  which  imposes  a  duty 

1827  •  . 

J  on  bills  of  exchange^  contains  a  clause  of  exemptiotit  ap*- 
Waters  plicable  to  all  drafts  or  orders  for  the  payment  of  any 
Broo'den.  sum  of  money  to  the  bearer  on  demand,  and  drawn  upon 
any  banker  or  bankers,  or  any  person  or  persons  acting  as 
a  banker,  who  shall  reside  or  transact  the  business  of  a 
banker  within  ten  miles  of  the  place  where  such  drafts  or 
orders  shall  be  issued,  provided  such  place  shall  be  speci- 
fied in  such  drafts  or  orders,  &c.  which  renders  it  necessa- 
ry, in  order  to  avoid  the  stamp  duty,  which  would  other- 
wise attach,  that  the  drafts  should  be  issued  within  the  limits 
prescribed  by  the  act,  and  that  the  place  where  they  lure 
issued  should  be  correctly  stated,  in  order  that  it  may  ap- 
pear, from  the  instrument  itself,  whether  in  fact  it  was 
issued  within  the  limits  prescribed.  Now,  it  appears  from 
the  evidence  in  this  case,  that  the  cheque  was  issued  at 
Trimsaran,  and  dated  at  Llanelli/y  a  distance  of  four  miles 
from  the  former  place;  and  as  I  cannot  accede  to  the  argu- 
ment of  there  being  no  necessity  to  date  it  from  a  single 
house,  I  am  of  opinion  that  that  circumstance  renders  it 
void,  and  that  in  consequence  it  was  not  admissible  in  evi- 
dence. The  next  question  then  which  presents  itself  for 
our  consideration  is,  whether,  independently  of  the  cheque, 
any  privity  existed  between  the  plaintiiFs  and  defendant, 
so  as  to  entitle  the  former  to  maintain  their  action.  It  was 
left  to  the  Jury  to  say,  whether  Sayer  had  any  authority 
to  bind  his  principal,  and  they,  under  the  direction  of  the 
learned  Judge,  who  thought  that  there  was  sufficient  evi- 
dence to  support  the  affirmative  of  that  proposition,  found 
that  he  had  such  an  authority.  It  appears  to  me,  to  be  a 
very  dangerous  doctrine  to  establish,  that  a  person  fiDing 
a  capacity  like  that  of  the  defendant's  farming  bailifiTshould, 
without  a  specific  authority  fi^r  that  purpose,  have  power 
to  bind  his  master ;  and  with  such  an  impression  upon  my 
mind,  I  cannot  subscribe  to  the  opinion  of  the  learned 
judge  who  tried  the  cause.     On  the  contrary,  I  think  duU 
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the  particular  circumstances  of  the  case  negative  any  such  Exeh,  of  pum, 

1827 

authority;  the  draft  was  made  payable  to  Farr;  Sayer 
had  directions  from  his  master  to  deliver  it  to  Farr;  and 
the  application  to  the  plaintifis  originated  in  Sayer  per- 
sonally: these  facts  would  alone  operate  as  a  revocation  in 
this  particular  instance,  even  had  there  been  any  ground  for 
presuming  or  construing  9  general  authority  in  others.  This 
impression  is  not  removed  by  the  letter  of  the  defendant, 
for  although  he  does  not  advert  to  a  defence  upon  this 
ground,  he  makes  no  allusion  to  any  authority  of  Sayer. 
I  think,  therefore,  that  the  conclusion  which  the  Jury  have 
drawn  from  the  evidence  is  incorrect;  and  that,  as  the  case 
involves  a  point  of  considerable  importance,  there  should 
be  a  new  trial. 

Ride  absolute  for  a  new  trial. 


The  Attorney-General  ».  Woolhouse. 


Saturday^ 
June  23^ 


J  HIS  was  an  information  for  penalties  under  the  statute  a  cabinet  maker 

50  Geo.  3,  c.  41,  s.  7,  tried  at  Leicester,  at  the  Spring  As-  J^Ser"and  hav- 

sizes,  1827,  before  Holroyd,  J.     The  information,  (which  ing  a  shop  there. 

contained  eight  counts),  in  the  first  coimt  stated,  that  the  Atkby  de  la 

defendant,  aftier  the  1st  oi  August,  1810,  and  before,  &c.  which  he  accom- 

(on  the  24th  May,  1826),  at  Ashbyde  la  Zouch,  in  the  "f  Aew^^!^d 

county  of  Leicester,  then  being  a  trading  person  going  ^^«»  ^^^^  ^ 

^*M>y  de  la 

from  town  to  town,  and  travelling  with  a  horse,  and  not  Zmch  by  the 
being  a  householder  there,  and  the  same  place  not  being  ^pJoyed  7n  * 
his  usual  place  of  abode,  did  then  and  there,  to  wit,  on  «"ctio"'«»'»  *»<* 

*  '  ^  '  '  sold  the  goods 

the  day  and  year  last  aforesaid,  a.t  Ashby  de  la  Zouch,  by  auction:-- 
&c.,  by  a  certain  device,  that  is  to  say,  by  a  sale  at  auction,  was  a  trading 
vend  and  sell,  by  one  Benjamin  Cheatle,  his  agent  in  that  g!^**^^^^^* 

town,  within  the 
statute  50  Geo.  3,  c.  41,  s.  7. 
It  is  not  necessary,  in  an  information  for  penalties  under  the  statute  50  Geo,  3,  c.  41,  s.  7,  to 
state  that  the  defendant  sold  by  auction,  &c.  by  opening  a  room  or  shop,  and  exposing  to  sale  his 
goods,  &c.  by  retail. 
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Bxeh.  of  Pieost  behalf,  certain  goods,  wares,  and  merchandises,  (enumer- 
^  5  *  atmg  them),  contra  fartnam  stattUi^  whereby  he  had  for* 
Att.-Gen.  feited,  for  his  said  ofience,  a  penalty  of  50/.  The  aeoond 
WooLHousB.  count  varied  from  the  first  only  by  substituting,  "  tra- 
relling  on  foot,"  for  **  travelling  with  a  horse.**  The  tbnd 
count  was  similar  to  the  two  former,  with  the  exception  of 
substituting  **  travelling  in  England,"  for  the  aUegmtioiis 
of  travelling  with  a  horse  and  on  foot,  as  stated  in  those 
counts.  The  fourth  described  the  defendant  as  being  a 
hawker  and  pedlary  and  not  being  a  householder  at  Ask" 
by  de  la  Zauch,  and  that  place  not  being  his  usual  place 
of  abode ;  and  charged  the  sale  by  auction,  through  the 
agency  of  Benjamin  Cheatle^  as  in  the  three  first  counts. 
And  the  fifth,  sixth,  seventh,  and  eighth  counts  differed 
from  the  four  first,  only  by  stating  that  the  defendant  did 
himself  sell  by  auction,  &c.,  instead  of  selling  by  an  agent 
Plea,  the  general  issue. 

To  support  this  information,  it  was  proved  that  the  de- 
fendant, who  resided  at  Leicester j  and  there  carried  on  the 
business  of  a  cabinet  maker,  and  kept  an  open  shop  for  the 
sale  of  cabinet,  and  such  other  goods  as  cabinet  makers  usu- 
ally deal  in,  on  the  S2d  of  May^  1826,  caused  to  be  remov- 
ed in  a  waggon  from  that  place  to  Ashby  de  la  Zouck  a 
large  quantity  of  cabinet  and  hardware  goods;  that  he  ac- 
companied the  waggon  on  foot  part  of  the  way,  and  then 
went  by  the  mail  to  Ashby  de  la  Zouch,  where  he  employed 
one  Benjamin  Cheatle,  an  auctioneer  of  that  place,  who, 
on  the  £4th  of  the  same  month,  proceeded  to  sell  the  goods 
by  auction,  the  defendant  attending  the  sale  room,  and  in- 
terfering in  the  sale.  It  was  admitted  by  the  counsel  for 
the  defendant,  that  he  was  not  a  housekeeper  at  Ashby  de 
la  Zouch,  and  that  that  place  was  not  an  usual  place  of  his 
abode;  but  it  was  contended,  that  the  facts  did  not  sup- 
port the  information,  the  defendant  not  being  a  hawker 
within  the  meaning  of  the  section  of  the  act  of  Parliament 
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upon  which  the  infonnation  was  founded.    The  learned  ^cdk.  tf  PUat, 
Judge^  howerer,  was  of  a  different  opinion;  and  under  hia        1827. 
direction  the  Jury  found  a  general  verdict  for  the  Crown 
for  one  penalty. 

In  Easter  Term^  Denman,  C.  S.,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
defendant,  there  being  no  proof  that  he  was  a  hawker 
and  pedlar,  or  a  person  travelling  from  town  to  town;  or 
why  the  judgment  should  not  be  arrested,  as  no  count  of 
the  infonnation  contained  any  allegation  that  the  defend* 
ant  conducted  the  sale  by  opening  a  room  or  shop  and  ex- 
posing to  sale  any  goods,  &c.  by  retail,  according  to  the 
words  of  the  statute  (a). 


Clarke  and  Phillips,  S*  Af.,  now  shewed  cause. — The 
sixth  (6)  section  of  the  act  of  Parliament,  which  is  expla- 
natory of  the  seventh  (c),  upon  which  this  information  is 


(«)  The  terms  of  the  rule  were, 
**why  the  verdict  should  not  be 
entered  for  the  defendant,  for  want 
of  proof  that  he  was  a  hawker,  or 
why  the  judgment  should  not  be 
arrested  for  want  of  statement  that 
the  sale  was  by  retail/' 

(h)  By  which  is  imposed  upon  every 
hawker,  pedlar,  and  petty  chapman, 
and  every  other  trading  person  and 
persons,  going  from  town  to  town  or 
to  other  men's  houses,  and  travelling 
either  on  foot  or  with  horse,  horses, 
or  otherwise,  in  England,  Wales,  or 
the  town  of  Berwick  tqton  Tvoeed, 
carrying  to  sell,  or  exposing  to  sale, 
any  goods,  wares,  or  merchandize, 
a  duty  of  four  pounds  for  each 
year;  and  upon  every  person  so  tra- 
velling with  a  horse,  ass,  or  mule,  or 
other  beast  bearing  or  drawing  bur* 
then,  die  sum  of  four  pounds  yearly 
for  each  beast  he  or  she  shall  so 


travel  with,  over  and  above  the  said 
first  mentioned  duty  of  four  pounds, 
(c)  Which  enacts,  that  it  shall 
not  be  lawful  for  any  hawker,  ped- 
lar, petty  chapman,  or  any  other 
trading  person  or  persons,  going 
from  town  to  town,  or  to  other  men's 
houses,  and  travelling  either  on  foot 
or  with  horse  or  horses,  either  by 
opening  a  room  or  thop  and  espot^ 
ing  to  sale  any  goods,  wares,  or 
merchandize  by  retail,  in  any  town, 
parish,  or  place,  such  person  not 
being  a  householder  there,  or  the 
same  not  being  an  usual  place  of  his 
or  her  abode,  or  by  any  other  means 
or  device,  to  vend  or  sell  either  by 
himself  or  herself,  or  by  any  auc- 
tioneer, whether  licensed  or  not, 
broker,  appraiser,  agent,  servant, 
or  other  person,  on  his  or  her  be- 
half, any  goods,  wares,  or  merchan- 
dize whatsoever,  by  outery,  knock- 
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Exeh.  of  Pieas^  framed^  imposes  a  duty  on  a  certain  description  of  persons; 
y_^_j  and  the  seventh  section  inflicts  a  penalty  upon  them,  if, 
Att.-Gen.  either  by  opening  a  room  or  shop  and  exposing  their  goods 
WooLHousE.  *^  ^*'®  ^y  retail,  or  by  any  other  means  they  sell  their 
goods  by  auction,  &c.  Now,  the  seventh  section  compre- 
hends two  classes  of  persons,  hawkers,  and  persons  tnii* 
veUing  from  town  to  town.  It  is  not  necessary  to  consider 
whether  the  defendant  was  a  hawker;  for  the  first  count, 
which  states  him  to  be  of  the  latter  description,  ffiz.  a  per- 
son traveUing  from  town  to  town,  is  supported  by  the  en- 
dence;  and,  in  an  information,  the  verdict  may  be  shifted 
to  any  count  that  is  sustained  by  the  evidence*  The  &ct 
of  the  defendant  having  travelled  from  the  place  of  his 
abode  to  one  town  only,  is  no  objection  to  that  count;  for, 
in  the  case  of  the  Aitomey-General  v.  Tongue  (o),  the 
pleadings  and  evidence  in  which  were  very  similar  to  the 
present,  Mr.  Baron  Graham  said,  '^  I  consider  that  there 
was  sufficient  proof  of  the  defendant's  trading  as  a  hawker 
and  pedlar;  I  cannot,  myself,  entertain  any  doubt  that  the 
defendant  was  trading  in  the  character  of  a  hawker,  ped- 
lar, or  petty  chapman,  and  that  he  comes  within  the  de- 
scription of  persons  prohibited  from  so  selling  goods  by  this 
act  of  Parliament.  The  objection  taken  to  the  proof,  as  ap- 
plied to  the  first  count,  is,  that  there  was  no  evidence  of  the 
defendantbeingaperson  going  from  town  to  town  and  selling 
goods;  I  am,  however,  clearly  of  opinion,  that  he  is  proved  to 
have  been  such  a  person,  and  that  it  was  sufficient  fi^rtbat 
purpose  to  shew  that  he  left  Birmingliam,  the  place  of  his 
residence  and  business,  to  go  to  Shrewsbury,  in  order  to 


ing  down  of  hammer,  candle,  lot,  hibition  as  last  aforesaid,  shall  for- 

parcel,  or  any  other  mode  of  sale  feit  and  pay  for  every  offence  the 

at  auction,  or  whereby  the  best  or  sum  of  fitly  pounds,  to  be  ieco?ered 

highest  bidder  is  or  shall  be  deem-  and  applied  as  thereinafter  meo- 

ed  to  be  the  purchaser;  and  that  tioned. 

€very  person  and  persons  so  vend-  (a)  MSS.  3  May,  1823. 2  Ban's 

ing  or  selling,  contrary  to  such  pro-  Just.  785. 


tfct.. 
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sell  his  goods/'  The  second  objection,  which  is  equally  Exch.  0/  PUat, 
as  untenable  as  the  former,  arises  from  the  particular  word-  v_^^_1j 
ing  of  the  section  which  creates  the  offence.  In  Allen  v.  Att.-Gen. 
spar  kail  (a),  the  plaintiff's  counsel  contended,  that  this  sec-  Woolhouse. 
tion  created  two  offences :  the  first,  opening  a  room  and  ex- 
posing to  sale  by  retail,  &c.,  and  the  other,  vending  by  out- 
cry, &c. ;  but  the  present  Chief  Justice  of  the  King's  Bench 
was  of  opinion  that  the  clause  was  prohibitory,  and  that 
the  prohibition  was  confined  to  persons  of  certain  descrip- 
tions ;  a  hawker  being  one  description  of  person,  and  a  person 
who  sells  by  retail  being  another,  but  that  neither  might  sell 
by  auction.  And  had  it  been  necessary,  in  that  case,  to 
have  gone  so  far  with  the  words  of  the  clause,  he  might 
have  added,  a  trading  person  going  from  town  to  town  or 
to  other  men's  houses,  and  travelling  either  on  foot  or  with 
horse  or  horses,  to  his  enumeration  of  those  to  whom  the 
prohibition  applied.  The  words,  in  fact,  were  intended  by 
the  Legislature  to  provide  against  the  possibility  of  a  per- 
son taking  a  shop  for  a  short  time,  and  selling  at  the  same 
time  by  retail  and  by  auction.  The  penalty,  however,  is 
not  confined  to  that  mode  alone  of  conducting  the  sale;  for 
if  the  sale  be  conducted  by  any  other  means  or  device,  the 
penalty  is  incurred;  and  here  it  was  conducted  by  sale  at 
auction,  through  the  agency  of  a  third  person  (6). 

Denman^  C.  S.,  contra. — The  penalties  in  the  act  are 
confined  to  certain  specified  individuals;  and  unless  the  de- 
fendant comes  within  one  of  those  descriptions,  no  offence 
has  been  committed.  The  act  was  meant  to  apply  to  hawk- 
ers and  pedlars,  and  not  to  persons  who,  Uke  the  defendant, 
sell  the  manufacture  of  their  own  towns,  thereby  saving  to 
the  public  the  intermediate  profit.  He  is  not  a  hawker,  ped- 
lar, or  petty  chapmah,  which  terms  apply  to  Ucensed  traders 
and  dealers  in  small  articles  only;  neither  is  he  a  person 
travelling  from  town  to  town  with  a  hoirse,  or  on  foot. 

(fl)  1  B.  &  A.  100.  (6)  See  25  Geo.  3,  c.  78,  s.  2. 
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Etdk.  ypiMff.       [HttUock,  B. — The  cases  o{Rex  v.  TVmer  (a)»  and  Deam 
.     ^     .     ▼•  King{b)y  have  detemimed  the  travellhig  firom  town  to 
Att.-Geh.     town  to  constitute  the  description,  and  diat  the  mode  in 
WooLHouflE.    ^^^^^  *  party  travels  is  immaterial.] 

In  those  cases  the  defendants  went  to  more  towns  than 
one,  but  here  the  defendant  travels  only  from  tiie  jdace  of 
his  residence  to  one  town,  and  cannot  be  said  to  be  travel- 
ling from  town  to  town,  and  thereby  to  come  within  the 
provisions  of  the  statute,  the  intention  of  which,  as  evi- 
denced by  the  words  before  alluded  to,  was  to  protect  die 
established  trader  from  competiticMi  with  hawkers,  pedlars, 
and  persons  of  that  description  only.^  The  second  objec- 
tion is  fatal  to  the  whole  information;  selling  by  aoctioD, 
by  opening  a  room  or  shop,  and  exposing  the  goods,  &c, 
to  sale  by  retail,  is  the  only  mode  of  sale  prohibited  by  die 
statute. 

[Huttock,  B. — Such  an  allegation  cannot  be  neccssaiy» 
after  the  decision  in  the  case  of  Allen  v.  SptMrkeUlJ] 

Alexander,  L.  C.  B.^-The  only  question,  which  ap- 
pears really  to  be  in  dispute  at  the  bar,  is,  whedier  the 
single  act  of  going  from  the  place  of  the  defendant's  rea- 
dence  to  Ashby  de  la  Zouch,  is  sufficient  to  constitute  the 
offence ;  which  question  turns  entirely  upon  die  construc- 
tion of  the  statute.  It  is  not  necessary  that  a  person 
should,  to  come  within  the  provisions  of  the  act,  sustain 
generally  the  character  of  a  hawker ;  for  it  is  sufficient  if 
he  be  a  trading  person,  going  from  town  to  town.  Now, 
the  point  taken  in  argument  for  the  defendant,  upon  die 
words  of  the  statute,  is,  that  the  penalty  does  not  attach 
upon  a  single  instance,  but  only  where  a  person  is  in  die 
constant  habit  of  travelling  from  town  to  town.  That 
would,  in  my  opinion,  be  a  most  extravagant  and  violent 
construction :  and  indeed,  were  it  necessary  that  the  de- 
fendant should  travel  from  town  to  town,   exclusive  of 

(o)  4  B.  &  A.  510.  (6)  4  B  &  A.  517. 
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his  ufiual  i^ace  of  residence,  the  enactment  would  be  jbm*.  nf  Pkat, 
nugatory;  for  he  might,  as  was  observed  by  my  brother      ,  ^^f^*  . 
HuUoei,  in  the  case  of  the  Atiomey-OenereU  v.  Tongue,      Att.-Gbn. 
provided  he  returned  to  his  place  of  residence  after  he    woolhouse. 
had  sold  his  goods,  and  before  he  carried  othef  goods  to 
another  town  to  sell  there,  paralize  the  provisions  of  the 
act,  and  carry  on  business  to  any  extent  with  impunity* 
The  object  of  the  Legislature,  to  protect  the  established 
trader,  would  be  defeated,  were  such  a  construction  to  hold : 
and  I  think,  that  the  defendant  having  gone  from  one  town, 
his  usual  place  of  residence,  to  another,  and  there  sold  his 
goods  by  auction,  has  thereby  subjected  himself  to  a  pe- 
nalty;  and  that  the  rule  should  be  discharged. 

Garrow,  B. — I  cannot  agree  to  the  strained  and  vio- 
lent construction  which  the  learned  counsel  for  the  de- 
fendant would  have  us  put  upon  this  act  of  Parliament. 
To  construe  the  act  correctly,  we  must  look  to  the  in- 
tention of  the  Legislature,  which  is  two-fold:  to  protect 
the  fair  and  established  trader,  and  also  to  guard  the  pub- 
lic against  persons  who  hawk  their  goods  from  town  to 
town,  having  no  fixed  residence.  It  may  be  said,  that  the 
latter  mischief  could  not  arise  in  this  instance ;  but  the 
£Edr  trader  who,  being  permanently  resident,  is  in  conse- 
quence exposed  to  considerable  expenses,  would  be  mani- 
festly prejudiced  by  being  undersold  by  itinerant  persons 
of  this  description.  What  fell  from  my  brother  Hulhck, 
in  the  case  of  the  Attorney-General  v.  Tongue^  is,  in  my. 
opinion,  decisive  of  the  question;  for  common  sense  dic- 
tates, that  a  person  guilty  of  the  mischief  which  the  act 
was  intended  to  provide  agsdnst,  cannot,  by  a  subter&ge 
of  this  description,  avoid  the  penalties  imposed  to  prevent  it. 

HuLLOCK  and  Vaughan,  Barons,  concurred;  and  the 

rule  was 

Discharged. 


470.  CASES  IN  THE  EXCHEQUER, 

1827. 

' — — '       IN  THE  EXCHEQUER  CHAMBER. 

BEFORE  LORD  TENTERDEN,  C.  J,,  AND  BEST,  C.  J. 

^  (In  Error  from  the  Court  of  Exchequer). 

June  26M.      HiCKS  f?.  DoE,  ex  dem.  Hearle  and  Wife  and  Others. 

/.  //.,  seised*  a-  jPhIS  was  an  ejectment  to  recover  the  poaseanon  of  a 

ZTot^n  dwelling-house,  caUedPfci»tfrVHi«/foi«e,  with  the  estate 

^^b**  wSiTil  thereto  belonging.    At  the  trial,  before  Holrojfd,  J.,  at  the 

viMd  all  that  his  Assiaes  for  the  County  of  Bucks,  a  verdict  was  taken  for 

mUes*  ftc^rihe  the  plaintiff  below,  by  consent,  subject  to  a  special  caae, 

i^*trMtfo"r*hb'  which  was  in  substance  as  follows:— 

wife  during  her 
life  or  widow- 
hood, or  so  long  as  she  should  reside  tipon  the  premises;  andin  eidier  of  these  efents^  to  the  aame  tfOK 
tees  in  trust  to  follow  the  disposition  of  the  residue  of  his  real  estates,  regard  being  had  to  the  na- 
ture of  the  copyhold  tenure;  he  devised  to  the  aame  trustees  a  fireehold  estate,  charged  nilk  tt 
annuity  to  his  daughter  for  life,  after  her  death  to  the  use  of  her  children,  and  in  defiuk 
of  such  issue  to  follow  the  disposition  of  the  residue  of  his  real  estates;  and  ftiither  devised  to  tfce 
same  trustees  certain  freehold  premisea,  and  all  the  residue  of  his  real  estates,  in  trust  for  hii  am, 
charged  with  an  annuity  to  his  wife,  remainder  in  tail  male  to  the  issue  of  his  son;  on  lailureoT 
such  issue,  a  further  annuity  being  thereupon  payable  to  his  wile,  to  the  use  of  Us  graadaon  fcr 
life,  remainder  to  the  sons  of  his  grandson  in  tail  male ;  and  on  Allure  of  such  issue,  to  the  use  of 
the  sons  of  his  daughter  in  tail  male,  remainder  to  his  right  heirs :  he  bequeathed  lo  Ina  wifc 
certain  personal  prc^rty  absolutely,  and  to  the  same  trustees  all  the  personal  property  in  and  up- 
on the  copyhold  premises  in  trust  for  his  wife,  during  such  time  as  she  should  be  entitled  to  the 
copyhold  premises,  and  on  the  determinatioa  of  her  estate  tlierein,  ibr  the  devisee  of  the  residavy 
real  estate;  and  to  his  son  all  the  residue  of  his  property.     The  testator,  by  his  first  codicil,  reftr- 
ring  to  his  will,  and  redting  the  death  of  his  son,  devised  to  the  husband  of  his  danghter,  after  hv 
death,  the  freehold  estate  devised  by  his  will  to  her;  charged  his  residuary  real  estates  with  a  fur- 
ther annuity  to  his  wife,  over  and  above  those  already  limited  thereout  for  her  benefit;  beqnealb- 
ed  t\%  o  further  annuities  (o  his  daugther  and  to  her  husband,  and  revoked  the  bequest  of  his  penooal 
property  in  and  about  his  copyhold  premises,  ^ving  the  same  and  the  residue  of  his  personal  pro- 
perty absolutely  to  h«s  wife,  and  in  the  event  of  her  death  before  bim,  to  his  nephew.     By  a  aeoBBd 
codicil,  the  testator  appointed  his  wife  sole  executrix,  and  residuary  legatee  of  his  personal  property: 
and,  by  a  third  codicil,  directed  the  proceeds  of  certain  shares  in  the  County  fire  Office,  to  be  enjoyed 
by  his  wife  for  life;  alter  her  death,  by  his  daughter  and  her  husband  for  life;  and  after  their  decnse 
by  his  heir  in  possession:  and  by  a  fourth  codicil,  revoking  and  making  vend  sevrra/  of  the  disposi- 
tions theretofore  made  by  his  will  and  codicils  of  all  his  freehold,  copyhold,  andpersoual  estate  and 
cfiects  of  every  kind  and  description,  Instead,  and  in  the  place  of  sucli  devise,  cuspo^tion,  and  be> 
quest  thereof^  gave,  devised,  and  bequeathed  all  and  every  his  freehold,  copyhold,  and  peRoaal 
estate  and  effects  of  every  kind  and  description  whatsoever  and  wheresoever  situated,  to  his  dan^* 
ter  for  life,  remainder  to  his  grandson  and  his  heirs  m  strict  entail,  and,  on  failure  of  issue,  as  by  Ids 
will  directed;  ratified  and  (unarmed  the  several  annuities  and  donations  by  his  wUl  and  fomier 
codicils  bequeathed ;  and  gave  and  bequeathed  to  his  wife  a  further  anni^,  with  the  like  restric- 
tions as  the  former  were  payable;  in  all  other  respects  confirming  his  will  and  codicils :>-Held, in 
error,  that  this  latter  codicil  did  not  revoke  the  devise  in  the  wUl  to  the  widow  of  the  copyhold 
premises. 
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On  the  Slst  day  of  June,  1825,  John  Hicks  died  seised,  Ereh.  Chitmber, 


amongst  other  property,  of  that  in  question,  which  was 
copyhold,  leaving  Anna  Maria  Hearle,  one  of  the  lessors 
of  the  plaintiff  below,  his  daughter  by  a  first  marriage, 
and  the  defendant  below,  his  second  wife,  him  surviving. 
On  the  4th  May,  1821,  he  made  and  published  his  will, 
duly  executed  to  pass  real  estates,  by  which  he  devised 
all  that  his  copyhold  messuage  or  mansion-house,  bams, 
stables,  and  buildings,  pleasure  grounds,  land,  and  here* 
ditaments,  called  Plomer's  HiU  House,  in  the  parish  of 
Wesi  Wycombe,  and  then  in  his  own  occupation,  together 
with  the  cottages,  or  tenements  and  premises  thereunto  be- 
longing, with  their  appurtenances,  to  the  use  of  trustees, 
upon  trust  for  his  wife  Jemima  Hicks,  (the  defendant  be- 
low), during  her  Ufe,  or  widowhood,  or  until  she  should 
cease  to  reside  at  the  said  premises,  or  let  the  same,  or 
permit  them  to  be  occupied  by  any  other  person  than  her- 
self, she  paying  all  taxes  and  outgoings  in  respect  thereof, 
and  keeping  the  same  in  good  and  tenantable  repair;  and 
in  either  of  these  events,  to  the  same  trustees,  upon,  and 
for  such  trusts,  intents,  and  purposes,  and  with,  under,  and 
nibject  to  the  powers,  provisoes  and  declarations,  as  (regard 
being  had  to  the  nature  and  quality  of  the  tenure  of  the 
said  copyhold  premises),  would  best  or  nearest  correspond 
with  the  uses^  trusts,  intents,  and  purposes,  powers,  provi- 
soes, and  declarations  thereinafter  expressed  aiid  declared 
of  and  concerning  the  residue  of  his  real  estates.  He  also 
devised  to  the  same  trustees,  a  fireehold  estate  called  7Ve- 
rarelf  during  the  respective  lives  of  his  niece,  and  Anna 
Maria  Hearle  his  daughter,  upon  trust  to  pay  to  his  niece, 
or  as  she  should  direct,  an  annuity  of  ^h  and  the  residue 
of  the  rents  and  profits,  and  the  whole,  in  the  event  of  the 
death  of  his  niece  in  the  lifetime  of  his  daughter,  to  Anna 
Maria  Hearle,  or  as  she  should  direct;  after  the  death  of 
Anna  Maria  Hearle,  to  the  use  of  her  children;  and  on 
default  of  such  issue,  to  follow  the  disposition  of  the  resi- 
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Exeh.  Chamber,  due  of  hk  real  estates;  He  likewise  devised  oertdn  free- 
1»«7-  holdpiem»es,n«ningthea>,aiidaUthere»daeofhkt»it 
estates,  <^rged  with  an  annuity  of  300/.  payaUe  to  his 
wife  during  her  widowhood^  to  die  use  of  his  son  Haratia 
for  life,  remainder  in  tail  male  to  his  issue;  and  onfulnre 
of  sw^hissue,  (a  further  annuity  of  KXML  being  thereupon 
payablef  to  his  wife  during  her  life  or  widowhood*  and  a 
ISte  annuity  to  his  daughter),  to  the  usl^  of  hia  grandson 
Join  Greaves  for  1^  remainder  to  his  sona  in  tail  nuJe, 
and  on  default  of  such  issuer  to  the  sons  otAnjMt  Marie 
Hearlein  tail  male^  remainder- to  his  right  ken^  *  He  he* 
^peathed^to-  the  same  trustees  his*  money  .iti>  die  fiudi^ 
upon  trust  to  pay  the  in(t«n^ttherebf  toi  :hia>iiitfe''dnnig 
her  life  or  mdowhood  ;•  and  after* ^heifudecitaise  4>i$j 
marriiige,  np6ii  trust  abiclliitely  fevithrdevisee^bf  the 
duajffy  real  •eatatoi;  to  his  wife  absokitelyi  all* 4fae:i»adj 
money  inihishoUse  called  iPbaier'^  i^atfirlU;/tfa6itiBneof.li]i 
death,  and  all  Ihe  plate  bonghl:  by  heirat  heriihami^;  and 
to  the  same  trustees,  the  wine%  proTisielisj  liy^iand  dead 
stock  in  and  upon  all  the  said  oopyhdd  pr^miseB^  and  sH 
die  reiadue  of  his  household  goods  and  plate  kiothefiaie 
bequeathed,  in  trust  for  his  wife,  during  such  time  asiihe 
diould  be  entitled  to  the  copyhold  mansion-house  and  pre- 
mises, and  on  determination  of  her  estate  tberein^  for  die 
devisee  of  the  residuary  real  estato;  and  to  his  aoa  HcrcAe 
all  the  residue  of  his  property.  By  a  codicil,  dinted  the 
lOtfa  May,  ISSS,  the  testator,  referring  to  Us  wffl^  and 
reciting  the  death  of  his  eon  Horatia,  devised'  IVermrd 
after  the  death  of  his  daughter,  to  her  husband  jFVnpm 
Hearlef  charged  all  his  residuary  real  estate  with  a  fer- 
dier  annuity  of  I0(M.  to  his  wife  during  her  life  or  .widow- 
hood, over  and  above,  and  in  addition  to  the  two  sevend  an- 
nuities or  yearly  rent  charges  of  300/.  and  lOOi.  by  his  wiD 
charged  thereon,  or  limited  thereout  to  or  in  £ivour.of  hit 
wife,  as  therein  mentioned,  and  which  he  did  t^reby  rati- 
fy and  confirm^  and  all  other  provisions  made  for  her  by 
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his  wiU  and  oiDdicil;  he  also  charged  the  residuary  estate  ^^^ch.  Ckamier, 
with  a  further  annuity  of  ^002.  to  his  daughter,  and  of  1002.  ^^^^' 
to  her  husband;  he  likewise  revoked  the  bequest  of  his 
personal  property  at  Plamer's  HiUf  giving  the  same  to 
his  wife  absolutely;  and  gave  the  residue  of  his  personal 
property,  bequeathed  by  his  will  ta  his  son,  to  his  wife  ab- 
solutely^ but  if  she  died  before  him,  to  his  nephew  WiUiam 
MaunistephcM.  On  the  Idth  July,  1822,  by  another  codt* 
dli  he  appointed  his  wife  sole  executrix:  and  residuary  lega* 
tee  df  his  personal  estate;  and  on  the  18th  a/tify,  1822,  by  a 
further  codicil,  directed  that  the  proceeds  of  five  diarefe 
which  he  held  in  the  County  Fire  Office,  should  be  enjoyed 
by  hb  wife  for  life,  after  her  death  by  his  daughter  and  her 
husband  Jbr  life,  and  after  their  decease  by  his  heir  in  pos« 
aeasion;'  JBy  his  'fi)«fth«Ddiofl,;14di  September,  1822,  re* 
voking  ahd  making  tend  several  of  the  dispositions,  there^ 
tofoire  HMide  by  hiln  Ik  his  will  and  codicils,  of  all  his  ftee^ 
hold,  eopyboldj  and  personal  estate  asid  effects  of  aU  and 
every  kind  and  description,  instead,  and  in  the  place  of 
audidevise^  disposition  and  bequest  thereof,  he  gave>  de- 
vised and  bequeathed  all  and  every  his  freehold,  copyhold, 
and  ^rsonal  estate  and  efibcts  of  every  kind  and  descrip^ 
tion  whatsoever  and  wheresoever  situated,  unto  his  daugh- 
ter Soft  life>  remainder  to  his  grandson  John  Greaoes,  and 
his  heilrs^  in  strict  entail,  and  on  failure  of  issue,  that  his 
estate  should  go  as  by  his  wUl  he  had  directed;  he  ratifilsd 
and  confirmed  the  several  annuities  and  donations^by  him 
in  his  itill  and  ferine  codicils  bequeathed;  and  gave  and 
bequeathed  to  his  wife  a  further  annuity  of  100^  with  the 
Uke  restrictions  as  the  former  were  payable,  in  aU  otbeir 
respects  confirming  his  will  and  codiftib**  And  by  a  fiftib 
codicil,  he  declared  the  property  bequeathed  to  his  daugh- 
ter to  be  to  her  separate  use,  granting  an  annuity  to  her 
husband ;  and  confirmed  to  his  vriSe  any  sum  of  money  she 
might  be  entitled  to  from  the  effects  of  her  late  filther,  && 

ii2 


474  OASBS  IM  Ttf  E  SXCHBCia^, 

BmH.  aoMfor,  '    In  Hilary  Term  last,  the  case  was  argoed  by  Carter,  idi 

the  plaintiff  below,  and  hy  Storks,  for  the  defimdant  bdow; 
when  the  Court  having  taken  time  to  consider,  Alextmder, 
L.  C.  B;  dehvered'  the  foUowing  'judgment^-^The- words 
in  the  fourtii  codioil  are  cleariy  applieabk  to  eopyholdy  aiid 
it'woald  Inquire  mtimation  of  intention,  to  be  coUect<^  firom 
tixe  rest  of  Ae  will  and  codicils,  to  withdraw  the^Piomef^t 
tfi/^estate  from  that  derise.  None  such  isiobefoiiil4;«feiy 
thing  is  consistent  with  the  intention  ofthe  teslat<«tDlrei^oke 
the  devise  in  die  will,  except  the  ^reat  Idndn^ss  wrUdb  be 
appears  to  have  bad  Jbr  his  Ivife.  What  passed  in 'bisttdnd 
in  die  latter  part  of  his  fife  is  to  us«i»scratabie.i  Wweaa^ 
not  by  such  coi^ectureib  deprive*  the' words,  wWeb^he^fato 
vsied,  of  their  hatoral  efieet  >He  has  'ttlso  'fUicid'thli  des- 
tinbtion  of  his i^cfivonal  (estates  by <al<speoid'*ph»tfiBkin'fai^ 
former  codicil,  she^  the  wife,  tbdk  <absdltttdy  d  tk^ff-piit 
of  the  ]>ersonal  estate -irhich  was  ooiai^ctediRAdijyistestab- 
Kshnient  at  Plamei^s  HiUi^aiA  which  die  beA)iM*'had'ixMi- 
ditionally  oidy.  The  whole  intention,  th^efote^  o£  Ae  tes- 
tator is  consisteilt.  We  think  thedevisein  dti;  wiH  li^v^A^ed; 
fio  that  the  verdict  must  stand;      '     ^        •'    '•  ^»-i'*  • 

The  case,  having  been  afterwards  turned  iftt^^irBpeeisI 
i^erdict,  land  a  writ  of  ekror  brought,  wa&  ar([;ued  by '  ^  ' 


I  •. 


- 1»».'.- 


Itussell,  W.  O.,  for  the  plaintiff  in  error. — It  is  clear 
that  the  fourth  cbdicii  has  not  the  ie&ct-6f  ^^vokiig'die 
•devise  to  due  widow  of  the  Piemer^^  ifitfesitate^^bui^inine^ 
ly  of  inte^rpoB^g  a  1%  estate  to*  the  daughteif;  of '*thei»sta- 
tor>  before- diat  to  hiagmndson,! leaving' that ta^the* widow 
untouched.  Had  it  been  the  intentiod  of*  the' testator  to 
revolt  tb^  will  asi  lqij9licable*tO'  his  wifo^' he  would  have 
used  the  wordli  ^  tl^  scrreral  dispositkms^^and  nbt<  ^^^ve- 
val  of  the  dispositions/'  whaoh  affeet  th^*  will  partially  only. 
The  constroctioa  oontended  for,  on  behalf  of  itheidefeod- 
ant,  would  dispose  of  every  estate  created  by  the  wiD;  it 
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would  deprive  the  grandchildren  of  the  testatofof  the  fisdL  CftoMkr , 
TrerMrel  estate,  and  the  nephew  of  the  beqnestB  to  |iim;  >  ^^7* 
all  of  which,  alter  the  death  ofAnna  Maria  Hearle,  would 
go  to  die  grandson  of  the  testator.  .This  construction  is 
inconsistent  with  the  codicil  itself,  for  the  testator  express^ 
ly  ratifies  the  annuities  and  donations  m  the  will  and. for- 
mer e0dicils>  which  shews  clearly,  that  the  language  and 
disposHionsiof  the  will  wei«  in  his  mmd  at  the  time  this 
codicil  was  mode.  If  adeeision  were  wanting,  the  oaseW 
DtfffieidY^  Elwes{a}f  is  a  distimot  authority,  that  suckgene^ 
ral  iroida  do  i»ot  opelsate  to  the  destruction  of  a  previpua 
diqKifiilion  in  die  ;wilU  •  Unexptakied,  die  words  laigbt 
of itbaisBelves  be  isuffi/cient  to  revoke  the  previous  devise; 
bi4t  ioLOifdev  toJutrive^.at-the  intentionof  the. testator,  the 
jstatoioflUs:  family,  a^id  the  coonectipp  betmre^a  the  partissi 
mu^t  het  adtendedi  to»  ^nd.  the  .language  of  the  testatoc,  ia 
ila.nuniMert  partieuhff  I  is  material:  for.  that  purpose.  .No 
jreason aould be siilggested by  the  d^ath of  hjisson,  to ia^ 
duce  the;  testator  to  revoke  i  the. devi9e>  to  hiii  wife  ofitb? 
fiuna^  res^^iioe  y  nor  cim  it  be  saidy  that  the  annuity  be^ 
queathed  by  this  codicil  waaa  pubstitutiouifor  theiPAMN^rV 
.JUilii^alM^  the  words  b^ing  f^  a  furtber.annuity/'  espe4?ial- 
ly  when  tbe<  words  !'  in>lieu{0f/*  wjiioh  would  pnopecly.  ap- 
^ply  to  such  a  construction,  are  to  be  found  in  the  wilL 

Carter i  £oic  the  defendant  in  errolP.T**^The:worda  in  this 
codicil  are  sufficienly  large  and  extensive  to  apply  to,  and 
include! this  propettyi in. ^(uestion>  and:  the  Coivi.jivjll^eri- 
deamourito  giv»ifuU  effect  and  operadbn^  comistenlly  widi 
the  mtention  of  the  testator,  to  all  the  tadrds.  <The.09ttf 
of  prosdng  an  intention  contrary  to  that  to  be  collected  from 
the  words  themselves  lies  upbn  the  plaintiff  in  error,  •  and 
it  should  cleaifly  appear,  to  iuduioe  the  Court  to  restrict  the 
generld  words^  so  as  to  giveeflfebtto  the  manifest  intenddn 
•       •      .  .         ..  .       •  .        ■    •  •• 

(a)  5  D.  &  R.  764;  Sw  C.  3  B.  &  C.  705. 
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ExdL  Chamber^  of  the  testator.  In  Duffield  v.  Ehoes^  the  intention  of  the 
,  testator  was,  as  was  clearly  expressed  m  the  codicil,  to  re- 
voke such  part  of  the  will  only  as  was  erased.  Unless  the 
word  copyhold  in  the  fourth  codicil  is  applicable  to  this 
devise,  to  what  can  it  be  applied?  and  yet,  it  is  dear,  that 
the  testator  was  fully  aware  of  the  meaning  of  thai  word, 
and  the  nature  of  the  tenure  so  described.  By  the  first  codi- 
cfl,  the  personal  property,  which  by  the  will  was  to  be 
held  conditionally  only,  is  ^en  absolutely  to  the  widow; 
so 'that  it  is  not  necessary  to  her  enjoj^ent  of  Kttf  portion 
of  the  personalty,  that  she  should  have  the  Plamei's  EW 
estate  for' life,  which  would  have  been  lSie  case  hkd  the 
former  bequest  remained  in  force.  After  the  death  <if  die 
daughter.  Greaves  by  the  will  is  entitled  to  possbnion  of  die 
property.  According  to  the  arguments,  however,  thei^  is  an 
intermediate  life  estate,  which  is  inconsistent  with  the  obvi- 
ous intention  of  the  testator ;  for,  in  that  case,  he  would  hsfe 
devised  the  property  to  his  grandson  after  the  demdi  of  his 
widow  and  daughter,  and  not  of  his  daughter  only. 

Russettf  W.  O.,  in  reply. — The  words  of  tfaehiselves  aie 
sufficiently  extensive,  according  to  the  constrncticm  con- 
tended for,  to  revoke  the  whole  will,  contrary  to  the  rati- 
fication of  it  in  the  same  codicil.  *'  Devise,  disposition, 
and  bequest,**  being  in  the  singular  number,  can  only  apply 
to  the  general  residuary  clause. 

On  this  day.  Lord  Tenterden  advised  the  Lord  Chan- 
cellor to  reverse  the  judgment  of  the  Court  of  Exd^equty 
which  was  accordin^y 

Reversed. 
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mi. 

EXCHEQUER  OF  PLEAS. 


Gotohi^FaRR.  ^lleJdrg^ 

^^  June%6tn. 

M,  HI9  action^  for  a  breach  of  promise  of  marriage,  brought  The  Court  wui 
by  .thejp4awtiff|  the  daughter  of  a  clergyman^  agaiuat  the  ^V\reacfa  ^of 
defeodmit,  ;ihe  son  and  assistant  of  a  silversmith,  was  tried  P«>™*««  of  mar- 
before^  Mr.  Serjeant  Bosanquet,  at  the  Spring  Assizes  for  new  trial  oo  the 
Gloucester,  ,IS26,  in  which  the  plaintiff  recovered  a  verdict  ii¥e  damagei, 

frtm  OKfM  unlets  they  be 

sor,  xouft        •.  10  Urge  as  to  hi- 

In  JSiaster  Term  last,  Ludlow  obtained  a  rule  to  shew  duce  the  Court 

^  to  infer  that  the 

cauf^  ir^y  the  verdict  should  not  be  set  aside,  and  a  new  Jury  were  ac- 
trial  had,  upon  the  ^ound  that,  taking  into  considerati(m  niodrehm  a^- 
the  sijfcuation  of  the  defendant,  and  the  circumstances  of  ^n^5ono™^c 
the  case,  (which  it  is  not  now  necessary  to  state),  the  dam-  facts. 
ages,  wfore  excessive.    The  learned  Judge  who  tried  the 
case,  ireport^  t^at  in  his  opinion  the  damages  were,  und^r 
the  circumstances,  large. 

PhilUp^^  C.^  shewed  cause.-rlt  is  unnece^ai^  to  i^ecal 
to  the  recollection  of  the  Court,  the  excessive  tendecness 
which  Courts  have  always  felt  in  interfering  with  what  b, 
in  cases  of  this  descripticm,  the  pecuUar  province  of  Jurie^. 
Juries  are,  in  &ct,  not  only  the  best,  but  the  only  competent 
Judges  in  cases  like  the  present,  where  much  depends  up- 
on the  conduct  of  the  witnesses,  and  the  mode  in  which 
the  fevi4eiice.  is  giyen;  and  where,*  the  feelings  and  future 
happiness  of  the  party  being  impaired,  there  is  no  stand- 
ard by  which  the  Judges  can  more  accurately,  than  the 
Juiy,  ascertain  the  amount  of  the  injury.  But,  whatever 
reasons  there  may  be  for  preferring  the  one  to  the  other, 
a  Jury  is  the  constitutional  tribunal  to  which  such  ques- 
tions are  to  be  referred.  It  is  true,  the  learned  Judge,  who 
presided  at  the  trial,  has  reported  his  opinion  that  the 
damages  were  large;  that,  however,  is  no  ground  for  dis- 
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l^ccAu  V  ii099^  tturbuig  the  vesdict ;  fbr^  akhough  he  might  hm¥e  mwarded 

.  f     kfis,  the  exact  amoimt  of  compensatiotieaBiiot  he  asoer* 

aouoa       tailed :  by  any  knowB  nila    In  the.  case  of  Dubewlef  ▼• 

Fariu.       Grnmmg  (a;)^  which  was  an  action  for  a-imiiia}  oonTemation« 

Lard>  JCmyon^  akhou^  he  would  have  heeo  satisfied 

hadneminftltdatoages only  bee&  gifTen,i}(|th^  Tfelrdictfteing 

fee  £060/. V  reftiaed  to  disturb  that^^rErdict»  ^^f^V^  ^1^ 

thare^wsss  b6  standard  by.  whioh;tbe  excess cokdd  be  asoep* 

tainedy  and  that  he  knew  not  why  his  judgment  shoidd  be 

pRsffn^'i  toitfae^JusyVfupoR'siiohia- subject!  and  fi4id 

Afiat^figldJa  the  case  of  WU/brd\.  BerMei^{b)^rwmj9i 

cpnitoithat  insMch  aicase  the  Court  eotdd^aotinterfeR. 

,ii\[mdhw\^ciA  Qta$$i  «oli^f«fcr<^Tber]^Yinee»ef  iJka.Jarft 
andihatiof  the  J^td^^  is  distinct;  but  where»  A«t|Nmg  ease 
fec^relief  is  «»adei  oul^t  fee  rin  thepreseitl  instaoeOi  k<«HmU 
eefleot!sl  8ti|pii|i:Up(Hirllie  atrial  by. Juxy*  iiCnoifefdseasisoaU 
htt.  affoid^iMX'he  »Coui*t  arQinoteaQed  iqpofi  Mh 
tein;  the  .amount  of  refi8jration,;b^t.*i£.iti.appeiuR.ittat 
Jufeyihave  acted  upon  A^ibiscioocc^tipD^  idbe  queitioB  of 
dmnayw  iil^»  mitin  |srofifiety«  bo^submitted  to  theieGinider* 

ri'AfisxANiiBRy  Ll  C.  B»**^This  is' ail .appUcuSioil  ^  Ike 
GonriSOi  grant  a  juew:  trial)  u{um  Att:nlig)e'glrouiid  of  tlie 
Jury  having  awarded  eiEesssii^  dhunagea.  'iOHie^osaesof 
granting-  new  trials  has  been,  and  is  exercised  in  a  variety 
ofiostidK^esiimcasessiHUarto  thejirestotj^hnd'itiBSM^ 
taketo  suppose  Aat  in  doing  ao(»thetCeuvts at  aH^m&iiigB 
bpon  Ae  prbviace  of  Jnies,  the'conslxtatianid  trfbunal^to 
hssess  the  aino#it  6f  damages;  Where  rthe  Couiteaieof 
opinion,  taking  into  consideration  tfae:ciroum8taDdaBof  each 
eaae^  Ihat  the  Jtury  hare  «aeled  mMkr  the\niflnence4)f-Bm 
due  motives^  or.  of  miseoncqptMMi,  itisdieirdtttytoJnteff^ 

(a)  4  T.  R.  651.  (6)>  1  .^orr.  ISU  (c)  6  East,  244. 
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feie»  Hot  by  fixing  the  amoiifit  of  <^e  dlonages  to  W  te^  Ba^  4f  jBjiy^ 
cov^red^  but  by  submitting^  the  case  to  the  consideratioa  txf  t^^^f^' 
a  second  Jury ;  and  for  my  part  I  diink  that  the  Coartflr4irei 
in  many  such  cases,  bound  to  interfere.  But  the  questioa 
by  if  this  be  a  case  in  which  we  should  disturb  the'veirdict 
of  a  Jury.  His  Lordship  here  reviewed  the  facts  of  the  case^ 
and  concluded  by  observing,  that  he  thought  the  daonages 
were  not  too  large,  and  that  ihe  rule  should  be  diacbargedi  • 

HlJiAocK,  B.  (a) — I  am  of  the  same  opiniim.  The  priur 
mpk'  which  goveths  the  Courts?  in  eases 'itf  this  d^scri^ 
den  isKinot  whether  they  think  the  damages*  too 'laargOi 
but,  whether  they  be  so  large  as  to  satisfy  the  Court  that 
thi»'V^i(^'wdsr  peirten^  and  the  result  of  grosder^r, 
liikconoejltion^  Of  trhduls  motives.  Hiere'arey  I  think^  no 
drciiikiAtatM^et  in  this  ease  td  warrant'  sudi  «  conolusioni 
F»v^  ty  is/  i^eaded  as  aigroiind  for  indiieing  the  Court' to 
i«lerfere^,  1  am  ikot,  from  the>  ^evidence,'  sdtisfied^  thM  di^ 
defelidkit^i»iunable'tdpay  thei^damagefs^  tntt  eveA'if  h^ 
%e«ey>tluitiwoaid  not,  I  apprehend)  be >  a^  ground  Ibr^di^ 
tmMn^lhe  terdiet;  'These  ar^  questicM  which  mniat d^ 
pend  upon  the  eiitMiatttii^es  of  •btteb  ^aftf<ilih»  tMtr^M 
there  were  an  imputation  upon  the  character  of  the  plain- 
tiff, andtbe^dainageB  were  exce6Sitre,>thfe  Court  might  in* 
terfere  ^.  •  nothing  of  diat  soety  ho wenwr,  appears  in  tUa  oaed 
Itkink'4he9iile  sbottldbe  disduHgedj.:.!     <     .^  >     >,': 

VauohaH^  «B.-^It4ibould  be  reMembeiedthat  diia  ia  ail 
appKtatibn  to  the  eolmd  discretion  of  thb  Gourtito  be  ie*- 
gulatediby  the  particular  ^ircumatiijiOes  of;  the^cade;  aad 
that  unless  it  appear  ii!iluii£e8tly  thbt  the  Jury  haVe  acted 
hnpropeily,  or  upon  a  gross  misconception  of  this  facts^  Uie 
Courts  have  always  been  tender  in  interfering  with  thia^ 
(ezceptomder  sudi  eircumstaiices))  the  peculiar  province  of 

(a)  Garrotbf  B.  was  absent.    '      ' 
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Etek,  ^  puqb,  a- Jury.    It  is  essential  to  the  due  admiiuatiatioii  of  justice; 

^      f     '     ^^  ^^  Courts  should  exercise  a  salutary  contEoI  over  Ju- 

QouoB       n^:;'  but  a  strotig  case  must  be  made  out  to  wanrani  tlidr 

Farr.        interpofiilioQ:  none  suck  exists  here;  and  I  think  the  rule 

should  be  discharged. 

Ride  discfaaigedif 


?''^?»  Hall  v.  Blandy  and  Another. 

VTherethat  JL4IBEL*  The  fof^  couut  of  the  declaration,  after  the 
^^l^^j*  S?*";.     usual  introductiou  of  jrood  character.  &c  state4»  that  the 

plained  of  in  the  . 

dedanUon  as  a  ^ofeodant,  on,  &c.  at,  &c.,  '^  printed  and  puliUshf4ff  nad 
upon  the  iace  of  c^used  ai^d  p];ocured  to  be  printed  and  pi^blishe4s  pf  <Hid 
^aintiff  undkn-  cpnceming  the  plaintiff,  md  <>f  aiid  concerning  «  oertaia 
port  a  libel,  it  u  pi^qe  of  gold  qoip  of.  this  realm  of  the.  value  of  twenty  sWl- 

nutHiii^  by  in-   *■■■«'  -^ 

dacement  to  liofifj  c^ed  a  Sovereign,,  in.  and  1^  the  Iib4,  ,thev^pi|iafter 
aTwiUwipport  mentioned,  supposed  to  have ,heen: givep  to  ^1^  p^^jin^ to 
imd'^hew  Ihe  ^  divided  amongst  pertain  supposed  poor  me;^,  k^  P9Pse- 
UbeUom  appU-  quencc  of  certain  3ervioes>  by  the  said  *  libel  svipposed  to 
ttatement  to  the  ba^^  bfcen  Tendered  by  them  to  a  oerta^i  peTspn^  by 
piaintun  ^^  ^^  Y)!l^\  supposed  to  have  sustained  a  serious .  iiyuiy 

by  jthe  supposed  overturning  of  a  certain  stage  coach;  a 
certain  false,  scandalous,  malicious,  and  d^faquitory  libd, 
containyngs  aD](ongst  other  things,  the  false,  scandalous,  ma- 
licious>  defamatory,  aiid  libellous  matter  following,  of  and 
concerning  the  aiaid  plaintiff,  and  of  and  concerning  the 
.  /iaid.soyerefgn,  that  is  to  say-— ^  But,  Mr.  Editor,  the  inves- 
tiga^on  of  this  affi^r  led  me  to  the  knowledge  (Of  a  most 
extraordin|u*y  circumstance,  which  I  will  relate  to  you,  as  I 
tjiiink  it  amusing:  allow  me  to  term  it '  The  tale  of.  die  in- 
.tercepted  sovereign/  (meaning  th|^  said  piece  of  gold  coin). 
A  few  weeks  since^  a  stage  coach  was  unfortunately  over- 
turned in  SL  Marys  Butts,  ^nd  a  gentleman,  an  outade 
passenger,  sustained  very  serious  injury;  some  poor  men, 
who  were  on  the  spot^  rendered  the  most  prompt  assist- 
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ancey.and  the  injured  gentknuutj  m  etiamqdmce  ef  the  &rdk.  ^  PUa§, 

aervieee  they  perlhfmed,  gare  a  scmragn  (meaning  tbe     ,  ^^^^*  , 

said  piece  of  gold  coin)  to  the  generous  Mr^  £fa0^  (mean-        halu 

ing  the  said  plaintiff),  the  before  mentioned  manly  church-      blahot. 

warden,  to  be  divided  among  them;  you  will  of  course 

imagine  that   Mr.  Hall,  (meaning  the  said    plaintiff), 

pleased  with  the  duty  imposed  on  him,  (meaning  the 

said  plaintiff),  at  once  proceeded  to  present  the  poor  men 

with  the  gift,  but  no  such  thing,  ,Sir;  Mr.  Hall  (mean-  .  ^ 

ing  the  plaintiff)  is  an  economist,  he  put  the  sovereim 

(meaning  the  said  piece  of  gold  cofai)  intb  his'  pock^, 

and  there  it  (meaning  iHe  said  piece  of  ^old  cbiii)  r^ 

mained,  until  the  poor  feDows,  for  #homit  (mefanfh^  the 

said  piece  of  gold  coin)  was  intended,  leairned  by  itiqtdry, 

that  such  a  suiri  had  been  kindly  given  for  dieir  benefit, 

although  they  had  received  no  portion  of  it.    They  very 

naturally,  therefore,  appHed  to  ihe'  generous  Mi'.  Hdtt, 

(meaning   the  said   plaintiff),   Vrtro  '  (meabihg    the  !safd 

plaintiff)  haviiig  intetee]^!^  die  sovereign  (me^tmh^  the 

toid'  piecie  of  g61d  eoiii)/  and  detiaSned  it  ^ine^bing  the  ' 

said  piece  of  gold  coin)  foi'  abbut  devi^nteen  &ys,  de-    ' 

claired  it  (meaning  the  said  piede  of  g6ld  coM)  td  be  tUe 

property  of  the  pd:rish;  the  api[>ficahti^,  however^  inurmiil^d 

at  this  decision,  and  finally  received  Ifte  desired'  doiieit^eign 

(meaning  the  said  piece  of  gold  coin)  firbm  ^e  Inadly 

diurchwarden  (meanihjg  the  6aid  jplahltiff);  tleiihiiig:  'sidd 

insinuating  thereby  that  the  gaid  plaintiff  Uad  a^Mij^^d!  to 

cheat  the  sdd  suppoited  poor  men  of  die  said  pie6e  of'gbld 

cmn.^    The  ^^coitcf  count  containeid  the  same  allegect'HIfiel 

as  the  first,  stating  the  publicadbn  to  Ibe  of  and  conceiving 

the  phuntiff  only,  and  omittinf^  the  inducement,  and  die 

innuendoes  relating  to  the  sovereign.  The  ^AiriElcbunt  ^^tated, 

that  the  defendant,  oh,  &c.  at,  &c.  pnnted^  &t.  ^^a  certain 

other  false,  scandalous,  malicious,'  lUid  defamatory  lilEiel,  of 

and  concerning  the  pUuntiff,  that  is  to  say,  'To Coihlnpn  ih- 

fbrineii^;  in' the  press^  and  slioirtly  will  be  publtsheii,  a  giiide 
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will  be  shewn  the  way.  to  raise  the  wind  by  a  species  of 
honourable  freebooting,  without  incurring  the  risk  attach- 
ed to  other  similar  honest  means  of  gaining  a  Uvc^ood  by 
forgery  and  highway  robbery*  This  work  is  adapted  to 
the  use  of  young  practitioners,  and  will  contain  a  succinct 
history  of  those  celebrated  characters  Messrs*  Oliver  and 
Johnson,  with  an  account  of  their  successful  pevfoimaaces, 
and  a  notice  of  the  exploits  of  sonse  other  gallant  aqpiranlii 
to  similar  fame  in  tihe  country.  Entered  at  StatioD/er'sHaU; 
and  to.be  had  of  the  publishers  in  Reading,  price. one 
sovereign.  Of  whom  may  be  had  an  accurate  list  of  the  cap? 
tains  dismissed  from  his  Majesty's,  serricej  and  the^  natBK 
of  their  offences :'  meaning  and  insinuating  .theDebyi  that 
the  said  plaintiff  was  a  common  informer,  and  had  laidiiH 
formations  against  divers  persons  for  penalties,  lor  the  sake 
of  gaining  a  livelihood  for  himself  the  said  plaintiff,  «pd  fi^ 
he  the  said  plaintiff  had  been  a  captain,  and  dismiaoed  fofm 
his  Majesty  s  service  for  some  oflfence.''  ThefcmrthwrnA 
waa  on  the  same  libel  as  the  third,  containing,  that  put 
only  which  was  applicable  to  common  informers,  andstated 
the  publication  to  be  *^  of  and  concernir^  the  pI||intiflE^.«nd 
of  and  concerning  certain  actions  for  penalties,  suppoa^  to 
have  been  before  then  commenced  by  the  plaintiff^  *^  with  the 
foUowiiig  concluding  innuendoi  **  meaning  and  jnsintmtiiig 
ihat  the  said  plaintiff  had  been  induced,  by  base.  ai;Ml  dis- 
honourable and  unworthy  motives^  to  bring  pen^  actioi^*' 
The^/I^A  count  was  upon  that  part  of  the  libel  set  fbirdi  in  the 
third  count,  which  applied  to  officers  j(jUsmis$;e4  from  his  Mir 
jesty's  service^  complaining  that  the  publication\\raB  of  ^upf 
concerning  the  plaintiff,  and  that  the  defendants  fi^ereby 
,meant  and  insinuated  that  the  plaintiff  had  been  a  9§ptaia, 
and  dismiss^  from  his  Majesty's  service  for  some  oflfenca 
TYke.uxth  count  contained  a  long  libel  of  and  opqcemiDg 
the  plaintiff,,  which  allMded  to,  the  plaintiff  ^  ''  Captain 
Heaven-isave-theHnark  JIaUt.fiie,  infc^riper  undfx  oertaia 


TRINITY  TEltM,  8  GEO.  IV. 


m 


jpenal  statutes,**—"  tlie  individtid  before  spoken  of,  named  Exdu  rf  Pieai, 
Hall,  designating  himself  as  a  captain,"  &c:— and  stated  that  df^Il-r 
the  writer  being  weary  of  conjecturing  "  who' this  WilHam  Hall 
Henry  Hall  could  possibly  be,  and  having  made  inquiries  blandt. 
at  the  workhouse  and  county  gaol,  without  success,  recol- 
lecting that  there  was  a  very  respectable  character  in  Lon- 
dan,  of  th^  name  o{  Johnson,  who  hisd  distingui^ed  hiin* 
sielf  by  lajring  informations  against  taveni  keepers,  coacli 
proprietors,  &c.  coricluded  that  this  Wiliiam  Henry  HdU 
was  an  emissary  or  partner  of  his,  sent  down  from  among 
thedregsi  o(  St.  Giles  and  BilUng^gale,  to  pick  up  a  few 
pennds  from  some  of  the  iimid  electors  of  Heading,'^  &c. 
Theseifienth  6ourit  stated  that  the  plaintiff  was  a  person  of 
hmburabib  fee&ngs,  frc.  and  had  mixed  w{th  honourable 
so^ietyi  imd  that  the  defettdibifs  '^  intending  to  bring  the 
pUdiitifP  into  public"  8cahdal,&c.  and  to  eiause  him  to  be 
toilddM  firdm  sudh  sodlety,  icrid  to  cause  it  to  be  suspected 
awd  bblieved  that '  he  was  a  common  informer,  and  had 
kid'  deriidh  InfbrmatiOUs  for  peniftldes,  (or  certain  offences, 
agskist  certain  persons^,  fbr  die  fneah  and  dishohourabl^ 
purpose  6f  getting  mcmey  atid  gahitng  a  livelihood,  on,  &c; 
at,  &cl.  printed  and  published,  &c.  of  and  concerning  th^ 
pbinttSj  and  of  and  conceiving  his  cohduct'and  chai^^ei* 
wfth  respect  to  such  society  as  aforesaid,"  ^  the  libel  in  the 
fam^hbouht;  relating  to  ^onrtndn  inform  &c.;  *'taeantng 
BxA  iiil^utttihg  tfaer^bi^^  tJlat  the  ^d  plaintiff  h^  kid  cer- 
tain bifbrmation^  Tor  penalti^ls  fbr  cettsim  oiSfehc^k  ^  ^binst 
isertiiin^  persons,  for  tilie  mean  and  dishonbUirabte  pilose 
of  ^  getting  money  tad  gaining  a  If^lihood  foiH  himsetf."' 
Vb^eighfhcoMnt  set  out  tfacf  same  libel  a^  th^  sixth,  with 
a  s&hllai'  inducement  to  that  contained  iti  i^  seventh.  And 
the  hfof/A  count  stated,  "that  the  plaintiffhad  been  a  com- 
missioned officer,  to  wit,  a  captain,  in  His  late  Maf  es*y*8  ser- 
vice, and  had  always  conducted  himself  with'  th6  stricteaft 
honour  and  integrity,  and  ih  a*  manlier  tstSiAble  ia  iflifei*ank 
he  80  hdd^  and  had  tieveff'been^  ]|fi^  titti^  cTiilrp^^d "61 


^ 
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Bgeh.  of  Pleat,  have  been  dismissed  from  his  Majesty's  service,  nor  had,  nor 
k^I^ZHIj  ^^  been  suspected  to  have,  at  any  time,  commited  any  of- 
Hall  fence  for  which  he  was  liable  to  have  been  so  disnussed,  yet 
Blandt  ^^  defendants  well  knowing  the  premises^  &c.  and  intending 
to  injure  the  plaintiff,  and  to  cause  it  to  be  believed  that 
he,  as  such  officer  as  aforesaid,  had  been  guilty  of  some 
ofience  for  which  he  had  been  dismissed  from  the  sud  ser- 
vice, and  that  he  had  actually  been  dismissed  from  his 
Majesty's  service,  falsely,  &c*  printed  and  published,  &c« 
of  and  concerning  the  plaintiff,  as  such  oflScer  as  aforesaid, 
and  of  and  concerning  his  said  supposed  dismissal  from 
such  service,"  the  libel  contained  in  the  fifUi  count,  mean- 
ing and  insinuating  thereby,  that  the  plaintiff,  as  such  offi- 
cer as  aforesaid,  had  been  guilty  of  some  offence  for  which 
he  had  been  deprived  of  his  rank,  and  disousaed  from  his 
Majesty's  service. 

To  this  declaration  the  defendants  demurred  specially, 
and  assigned  the  following  causes  of  demurrer: 

To  the  ^rst  and  second  counts,  that  it  was  not  alleged 
with  certainty  as  a  fact,  or  by  way  of  inducement,  whether 
the  stage  coach  therein  mentioned  had  in  fact  been  over- 
turned or  not;  or  whether  a  sovereign  had  or  had  not  on 
that  occasion  been  in  fact  given  to  the  plaintiff  to  be  divid- 
ed among  certain  poor  men ;  or  that  the  plaintiff  was  a 
churchwarden,  or  the  churchwarden  alluded  to  in  the  sup- 
posed libel:  so  that  the  supposed  libel  and  innuendoes  in 
the  ^rst  and  sectmd  counts  did  not  with  certionty  allege 
or  refer  to  any  previous  facts  affecting  the  plaintiff,  and 
mentioned  therein.  To  the  thirds fomrih^fifih^  and  setenik 
counts,  that  it  did  not  with  certainty  appear,  by  way  of  in- 
ducement, innuendo,  or  otherwise,  that  plidntiffhad  or  had 
not  laid  informations  on  any  penal  statute  or  statutes;  or 
that  plaintiff  had  been  a  captain  or  other  officer  in  his 
Majesty's  service ;  or  that  he  had  not  been  dismissed  there- 
from: so  that  the  supposed  libel  and  innuendoes  in  the 
tMrd^fourthifi/tht  and  seventh  counts,  did  not  with  certain- 
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ty  allege  or  refer  to  any  previous  facts  affecting  the  plain-  Exch,  of  PUas, 
tiff  and  mentioned  therein.  To  the  ^xth  and  eighth  ^^^'^' 
counts^  that  it  did  not  with  certainty  appear  by  way  of  in- 
ducementy  innuendo^  or  otherwise,  that  the  plaintiff  had.  or 
had  not  laid  any  informations  against  any  parties  soever,  or 
had  or  had  not  been  a  common  informer,  or  suspected  or 
esteemed  to  be  such :  so  that  the  supposed  libel  and  Innuen- 
does in  the  sixth  and  eighth  counts  did  not  with  certainty 
allege  or  refer  to  any  previous  fiu;ts  affecting  the  plaintiff, 
or  mentioned  therein.  To  the  mnth  count,  that  the  sup- 
posed Ubel  contained  no  defamatory  matter  concerning  the 
plamtiff,  fior  did  it  with  certainty  appear  to  allude  or  refer 
to  him,  nor  did  it  charge  that  the  plaintiff  had  been  guilty  of 
any  offence  in  his  dbaracter  as  such  supposed  officer  in  his 
Majesty's  service,  or  in  any  other  character;  nor  that  the 
plaintiff  had  been  dismissed  or  suspected  to  have  been  dis- 
missed from  his  Majesty's  service  for  any  offence;  or  that 
he  was  one  of  the  captains  or  other  officers  said  to  have 
been  so  diBmissed,  and  that  the  innuendo  did  not  truly  ex- 
plain the  meaning  of  the  libel,  but  had  unduly  enlarged  it. 
Joinder* 

Tyrwhittf  in  support  of  the  demurrer.— The  two  first 
counts  of  the  declaration  are  bad,  as  they  do  not  contdn 
prefatory  averments  of  extrinsic  matter  necessary  to  ex- 
plain the  supposed  libels,  and  to  which  the  innuendoes 
might  refer.  If  the  statement  in  these  counts  be  taken  as 
true,  and  they  contain  no  inducement  from  which  it  ap- 
p^urs  to  be  fiUse,  it  follows  as  a  necessary  inference,  that 
the  sovereign  was  claimed  by  the  jdaintiff  in  his  character 
of  churchwarden  on  behalf  of  the  general  body  of  poor, 
and  not  that  he  intended  to  cheat  the  poor  men,  but  the 
contrary,  for  he  is  stated  to  have  paid  over  the  sovereign 
to  them  on  ascertaining  their  right.  But  supposing  the 
statement  to  be  fictitious,  still  the  counts  cannot  be  sup- 
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Exeh,  of  Phot,  ported;  for  tiM  iaet.t<4H»d4l  l^^  ^ppeiijeA  hyiwiy  of 

Hall        doubl  in  yhM^  rig}f t^  )!ihe  AQyeraign  .^r^  li9^  hj^  ^  fMbt 
blavdt.      tiff. .  In  wck  a  fi^/am^  t^e .  intn4uctorj  iatirtiprofapH>78hptiM» 
according  to,  the  cole  lMddoii3i,^..Mii»^JBarm:^MM^viB 
Jones  ^i  i^^i»p«(a)>  hayebe^r  d^tftb^  '^d^fillIdMthp«b^ 
lished  a.  libel  of  and.<^nfiesrnix|gAl^i|flim^^  t^Fv^^^^ 
Ubel,3ii^poe(sd  to.  be,^  cliui;chRrav4^p»  ii^^  eiMppoawfeoffga 
as  such  cburQ}fi|Kar4^$  aiMl,foC,an4'^ 
sovereign^  hy  die  jsaid.  libel  nqpposed  t^fbai!e,b(Nilidet|U9- 
edbytbe  said  plaintii|^,;and.4eclwe4  .bylw^ 
suppoje^d  property  oi  tbe;paQahj  J^A4^»^lalMf i  ^f  hfaifnv^ 
posed  o^ke;**  die  .worda/^  of  aBi4  yoBPWP»lgr^ibwi>g'#tf' 
ficient  fpr  die  intyo^uctifin  q£ fiewinnf^Uii^bi^mfffmmtf^iky^ 
Without  8uc)i  jnducQinent  .tl^ie  |i^ppo^L)ib$9^^<^Nlii«tt,9V»- 
post, the  innueado  founded  upoa^^;. /^dd^i^j^  nd^lllflb 
where  tbe  libel  ^oe^ ,  not  JUrfuraVy  fmL'^f^tf^j;  ^Mw«|r 
di^  meanii^imput^by  Ah^4ii^^ndo,'i9Ja^ 
equivocal^  and  J^qpi^  eaqJaaatiofivl^.  M^ert^M  t^^ 
extri^sio  floatter  to  miko  it  a(4¥»4}^  >ibo  <Mtnfe|wwfcii0t 
only  stiate  that  bu(;^  loatf^er.efq^ts^xl^U^ 
was  published  pf  and|X0J3^e^;i[^^,  |^^  .1^ 
Bex y.)SIUple^,{tOf  ^^  v,r£tmdm(g^  jffimlio^ii.t§bt^ 
key  if).    The  ^ecan^  count,  hapi  pptprt^ucenwitcf  9rJ«it9m 
of  eirtrinaic  nia^r-:  v  J^Iad  Jjt^  ^tili^i^im  im^mMhm 
charged  dvecdy  \qppn  %  pl^^ 
ed  ftpm  the  apt ^xmmLi  fjCtM.9««>i»oflad(l!|ll^  fift  np^muM 
or  induiqen^  ^ouW  I^y^  l^tei^^efiMflMiyftptillfilfidii^^ 
trinsic  drciin^st^fy^,.  pppn^vfl^e^ 

to  the  f/lakit^^  W4^ 

words  are,  when  unexplained;  ambiguous  and  doubtful,  the 

(fl)  11  Price,  276-7.  ,  (d)  21  St.  Jr.  ^04*. 

(6)  Per  De  Grtt^,  C  ^.^Jt^  v.  (e)  4  B.  jk A,  ^^4^  ,      .  . 

Hofw,  Cowp.  6^5-7^  ,  (/)  BEastyjiSi,  .        , 

(f)  Cowp.  &Si-^,  .    '.y  (^5  ^fAt,  4ej$./^  ..  j 


Court  eaonndt  put'  li  ju<ffcfiil  fkMf!  tcpM  fii^,^  and  aicertaiii  Erek.  of  pimu^ 
tAi^ibef  or  not  tJtey  toft  Hbdltiilw,  withobt  th^  fotrbdiacfion      J^Jl^ 
uiKnK  the  vetard  of  litefe,  fo  wliitih  die  defendatita  alluded,        "^^^'' 
aad  to  whiob  theimliieiiddes  i^f^.  TK^  tkird,Jhunh,^h,      Blandy. 
Ji^VMlA^  «iid  niM^  '^ulft#  liite  *ot)eii  to  ibe  same  objection ; 
fev  lalthoi^  lihQ  ami^ehdoes  apply  tiie  aBeged  l!bels  in 
ttiose  ebutits  io  the  plkiixtiffy  there  is  no  sufficient  introdtic- 
tory  sbitement  by  whieb  ihe  ihnuendbes  can  be  srupported. 
In  do  one  of  thbse  couhtsis  thetilaintiff  tiimied;  but  the  al- 
leged'libdB'contiUn^'gener^Mktbnil^,  and  liiere  is  ho 
indocemtaft^  to  she#  ^bit  thefy  «ppi)r  to  the  phdntil^in  par-  * 
tk«dar<?  ^b^liinndndtieisi  Aei^e^;  a^^ 

tf  an^fiMD^eadb  bdHjg;  ^  id  sujiply  an  liyenhent(aVbut 
t<^  tiid^tmiAi  vtnd  design  tfafs  tUna  "pbtBixn  %liO  i^nis  niameid  m 
«tUin'befoi^;  iiiiid  in  i^fl^tr  to  at^fiiid  in  lieu  otpradictus; 
JfMei^: IU^Ik(Vii  Jii^x'iti  <i^<^te);  HHwkes  v.  J^aw- 
l»lfi^)ii>O0^r^S^{0)t  it  ierv^lKtolpoiiiiQtit  wh^^e  there 
li>f>9«oad^|}>«aattlM:t<bat  flteVeribt  a  ri^bharge;  it  may 
^tpffyirlmifh  ahtsflt^exiHfe^bM;  bnV  6iU[nidt  add,  enlarge, 
M^ifimg^A^WTiieot^^pt^  Siniukr  bbjec- 

ttblfe  «^i^  lo  tf^  Mlt/i^and  a(j^)UEA^oWt8;  btrt  doncedbg 
Ihem  ti^M^  wett^ j^eadied; '  UBi^ltttf^i'"  cbinnidn  infiiMlier** 
iiliilib  Amibe  ^  of  H)i^  a]%ed  RM^ 
'  ii0t>MiitmAbte» '    Altholigi^'tiAiij^I^^  of  bppro- 

bilU^'  nuty  >i%  attached'  Co  ti^ite  Wordi^  by  dert^  persons, 
A«if  mijnk  Ifc  wdbrdtood  tt^ew^  to 

iImw  by  tb^  ^l^hiDened'  iM^  ^f  ^^fy,  lEltid;  as  instru- 
iiianttf^bpiMtti^Ut^d  by  tte  £egig|iyi««  td  i^Ai  th^  laws; 
MJiit>b«*tireMi|b^  tb  b^  imfil  tHolf^'  htwi  are  re- 

piijad.  1  fii  th^  caiMEf  af^im&u  v.  /SiMrf^  (/^,  CmM^,  iirgm- 


.'< 


{a)  Com.  Dig.  tit.  *<Actioh  on  the  256 ;  .12  f/Lod.  1 39. 

case  for  defamadon/'  (G  8).  (d)  8  East,  431 . 

(6)  4  Co.  Rep.  17  b^  (c)  1  Saund.  242, 

(c)  2  Salk.  533 i   1  Ld.  lUym.  (/)  1  T.  R,  748. 
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4SS  CASES  IN  THE  KXCHBQUER, 

jSrcA.  of  pteas,  endo,  Contended,  that  It  Iras  not  acti<mable  to  write  of  a 

,  ^^^7.  ^     person  that  he  was  a  common  infonner ;  whkii  was  not 

Hall        denied  by  the  Court;  said  may  be  taken  as  adinitted^  the 

Bla^dt.      judgment  having  proceeded  upon  another  gtoimd,  vie. 

that  the  Ebel  charged  the  phuntiffto  be  a  conmMm  swind^ 

ler,  and  in  concert  mth  otiiers  to  have  defraUdted  <fitert 

persons.  ,»-.::.#- 

Tatfaurd,  iwifrto.— The  Bbfel  iiet  fiirft  i»  tHiJ/hrAt  aiw! 
^ecoiMf  coitrits  is  defamatbiy  upon  the 'fiibe  bf  it^-hiMinio 
extrinsic  matter  is>^<;pib^  to'sheW  ite'appGcatSHVfi^l^ 
plaintiff.  AKhoil^  thfc '  bbji^ctidn;  tfalM'l!be^  Hb^%  tet^to 
facts,  which  ate'faot'ftittortti  ot^xplaihed  by  i^^ 
averments,  inky  b^  Wpj^Hed  bf  th^  oId^^^iitlioiKtieH;'ft 
cannot  now  be  stlstkiited,  fbi^  the'ab^itliitfitl^bfWbs^titifa 
have  long  sihVie  been ^Icpl6dl3d.  Bntton^l  JfrytftMfVl^ 
Hie  whole  stateiii^ht  ihay  be  flctitiou^;  ktid'be  no  fi^ Wlibi^i 
but  suppo^ng  it  to  b^  thie,  it  li^s  tit)6n  tUe  ddKnAiltiiij'tA 
prove  it  to  be  sb.  Mr.  Barcm  rr<^0(?'i  Jiidgmentbith^  Hi^ 
of  Jones  V.  Stevens]  has  been  strictly  ptiirsil^d  in  ir^txdrigtHie 
first  count.  The  ieadhd  count, libwc^ir^  con^dncs'hd  itii^ 
ductory  avemtent6,  but  statei^  fhe  libel  to'  hAve  beeii  frtib^ 
lished  of  and  concerning  the  plaintiff,  who  is  mentiobedhy 
name  in  the  libel,  which  is  sufficient  to  support  the  innueodo, 
that  it  alluded  to  him.  In  Nelson  v.  Smith  (6),  the  words 
complained  of  were,  "Captain  Nelson  is  a  thief/*  &c.  and 
t];ie  Court  held^  that  there  was  no  occasion  f9r  ap  ayeriiii^t, 
that  the  plaintiff  was  a  captain  or  so  ]uiawi^  foor  the  ^p^- 
^don  of  the  Ubel  to  the  plaintiff  is  a  questiQnfp^  the  Ji]^; 
Smith  V.  fFard(c)}  Spott  j.  ffatpii$ts{d};  anfl  il;  i§  their 
province  to  determine  whether  the  ini^ue||ido^,  wluclji  i^^oat- 
ter  of  explanation  only,  is  warranted  by  the  Ubel  complained 


(a)  8  Mod.  24.  (t)  Ob.  Jac.  673. 

(b)  1  RoL  Abr.  65.  {g)  t  Rot  Rep.  243. 


■  '   < 


'TTHe  magnieiit  of  the  Coiirt  W^  now 'drfi^^^  by 
iiiitiiAirt)Eti;L/C.B.—  •■=  '■•'-'''■    •"'"  ''■■•■ 

■  H  ^deVoh^s  iipoil  tne  to  state  the  bplrtloti  of  CJoUrt  Hi  this 
case;  whiidhtfeTiaH  do  very  briefly.  (His  Lotflshil)  hei-eV^id 
the^rsii  aJnd  second  coiititB,  and  the  <ittuses' of  demurrer  t6 
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of.  The  oblections  to  the  tkirdf/ourtJkf^fihf  4e9«|B/A,  and  Etch,  of  pum^ 
ninth  counts,  are  likewiae  matter^  not  jo£  law,  but  of  evi-  v_2_. 
dence,  for  it  is  enough  if  the  libel  be  alleged  to  be  *f  of  and 
concerning  the  plaintiff/'  thqugb*  upon  the  face  ^f  it,,  it  doe^ 
not  so  afip^ajr,  iiUt  be,  ^^^plained  by  iimuepdo  tq  nean  that 
which,  eoll|l^ati^g  it,  with  .the  ayerm^t  i^  foay  n^ai^  and^ 
when  so  explained,  is  defamatory  of  the  plaintiff.  Qther- 
wise  no  ambiguous  or  ironical  passage  could  be  libellous, 
^om^  ii^  fpoflt  galling  iipput^ns  ,fl^e.  generally  i^on- 
veyed  in  0iat  fpnn(^}. .  Supi)pi|ing;  thie  plai^ti^^  tp  have 
^^egQd,tl)at  he  t^fid  or  ;^a4  iwt  |^i4^  jiijrfoi^n^tiflns,  that  fact 
Wul4,^t  most,  bwe^^d^^d  tJ>ia.4PfiJic?tiQn,Pwe  pr^b^blf;^ 
jtw^t.JW^,  Cfir^in, ' W4it  :^til}.  w.?i4d  feavp  .^efpamedi  ^  ques-r 
.^ouL.^  Itbp, J^jryj.  Ip ,i§,olyec|;^d,,1}9  ^p  %,/^  an4  ^ghtA 
PWP^:.4h^V  <^^»  WfttW?  W  l^llQli^tjnaa^ter  a^ct;ing  the 
pl^iBti^^.a^  that  it  is  v^ot. a0tiQ^4ble  Jp .  wjit^  of  finother 
t|i^  j^e  ^ifi  ^  qpn^mon  jiofprmer*.  >^et^ey  the  argumenjt 
foun4^4<Mp9n  t^e  c^e  oi.Jfinspr^  y^Sijuartj^  is  or  is  not 
ifr^,  fpHn4^*  J^t  i^  fWnecefi||s»a^  here  tp  inquirei  fpr,  inde- 
p^nd^^y ,of  tbat  e^xpr^ssioii,, .  no  ;pnei  c^  doubt  that. :  the 
pubUci^tipn  is  UbellpHS ;.  and.  th^  plajifi^iff  being  n^e|4  #tnd 
pQinte41y'aUud]e4  to^  np  if)trod^ctof;y  .aveoni^j^t  c^J)^  ner 


(o)  Hawk.  B.  1,  c.  73,  s.  4,  5. 
(6)  See  the  cAse  of  Goldstein  v.  Foss,  6  B.  flc  C.  164 
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400  OASSa  IN  TH&  SXCHBOUBRy 

Extk,  ^/%w,  th<>8eimiiilBX.  vWhemtbAtivhichUtamitdlaliM 
^  ^^^7.       iiecQi8adlyupmAefilce<tfitiwpoitalibel|i^^^ 
Mall        eoiuiectiil  vifli  oerteipi  fiurtiybywayol^iiidiiMMwaly'motidter 
that^BoezfiUbed,  if  iiilqraiimwt  to  di^libal,r  aid  tfifttitae 
nay Iw iaufficieiit  oeitainty^  Aal  wl»t is itordn  itMaAyft^ 
falmtothe  pkintiffin^iieaetSM.  ItxxiAuiiM^itMi^m 
feeen  for ^16  iogaiMtal  I  hajre  lleafd,  and'AciOiite  nMcfa 
luM  teen  tile^ii  J  dkcmldiiiive  tl9^ 
idatcdi<i>tiM  p^tiffj  be  appeaavf  lqf^lll^*i^el■ilb^«^ 

libd.  J  flhMUrliayttAm^iil  liiftt  i^^ 
ctem  Mvconntet  :tb]a  JiM(witfi  llle,iilaisti0&aMli  Ij^^f? 
to  it'  4EfaM !  cnrlAiDty^  <if Iwbt  Aft  ftem^rtev^jMjfB^:) do«ft) aM 
apfiearupoiitlieBe'pieaAigBi  >  Bvt^.indBpendeiidgrittClitfllt 
all  the  Mheif  fiKStftir^ferfed  taareirtalediaa  M9fNi#0ff  fiMi; 
and  videas  it  eanfbe  flfcdd^  that  a^disliota^^ 
bccaiue  die  fiMt  tsl  put  in  ihafcirayy  afr/flU(iitMB^dKted>MI 
aUeged  tobetmsv^'aeemato  meiiiat)eita^ihitfgiia«Mfd 
Sn  the  first  count  1>y.  miy.  of  tiaduolment^  tO^iWhit^^lthis 
Kbel  lefdrsj  and  fiiat,  iherefior^  llbak  on^t  as.sfpfi^pent 
There  does  iioll  ^  want!  ^iiidtailhsinty  toi  aheur^  Ifaait'.^ 
use  of  this  ^roid  ^.snppoi^d^i  does  liotiat  jlllMpicrvlnil 
the  operation  of  this  demonstration  lof^ahat  is  meant^  .and^ 
indeed,  I  do  not  see  how  it  can,  in  good  sense^  be  other- 
wise^ because  the  whole  story  meptioiied in  the:.Iibcl  aoay 
be  false  from  beginningto  ends  andean  Stievar  li^^iSiggeft* 
ed,  that  it  can  be  put  upon  the  plaintiff  to  aver,  that  that 
is  true  as  a  &ct,  in  order  to  connect  himself  with  the  libd, 
which  in  truth  is  false,  because  the  Ubel  alleges  it  to  be 
true.  It  seems  to  me,  to  be  quite  unreascmable  to  say 
that  the  use  of  the  word  **  supposed*'  makes  any  differ- 
ence ;  and  if  that  be  out  of  the  question,  it  is  clear,  that 
the  whole  of  what  is  stated  in  this  libel  is  properly  intro- 
duced as  a  preamble  in  the  declaration.  I  think,  if  all 
the  other  introductory  matter  were  put  out  of  the  ques- 
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tkm,  the 'name  of  the  party  befiiir  mentiotied  iatlie  libel,  Enh,  rf  pum. 
and  there* being  ah  avermeBit  l3iat:>it  etooemediJum^ and     , "'* 


;l       M       "I:;.:     i        •■■•■•.  ■  .     .,'      ■•.     •■  ■     Jii-  = 


dsat  it  coneemed  alk>  ^that  i^ertaiik  {Mece  ctf  gold  coin  of        Hall 
'Ok  reaha;  diat  'tbtt  first;  Mnnnvopkb  betufinapiv  bepaufee      blavot. 
Ae  #hoWgMtcff'the^;Iia>geagaiii0lrluaiif^  thati#^1hgt)hap- 
tiff,Uidlt^HM«tate|M86ii89of It  iovte  td  ahoit 

dMilXi  "Itot'ia  the  allbgatiba  iyt&gftwhmtioaiibeifcMM&il 
iMMelifil^  lA  ihb#ii^  ^  iiiflin^ 
Mie  ^Umifi^hAd  Mteaapled  to  ^eat  tlli^  aoppoaid  pobtmlea 

afttv  siMiig  My  imfUPeMih  HspmUsi^  ftfit^cMMrt^'lo  Ifo  fAartl- 
^(^ItTly  ib6»tiii3«lal4^  liat)hailp^atdtii^^  ttnng 

%rttid»<l^cdiitained  in  itRlillel^^iaiprop€vly  :atat^l>>y^ 
^atdmi^iil  ibtiiatieomikilit  vdiatte:tb[faai)beiB|f^«oi|epn: 
iiifA^\anii9t<^'it  stateaithatbte'W^ataiptaia'iithkiMqMtyls 
MrridbpAnd  ito  idlegatioa 'ki^^tiMltiteapedt  aiiflfaiiB^ 
IViidrefoil^iin|]|.reflpectf  tor  diel^fv^:  aqd  nialft  ooantav.  I  oo- 
UeMsand'tiiei  Vhole>Goim  ta  hesitA  Mypki/mi  th^tllteB  are 
i«M(jdoiHled^  lUidakoi'diit  ^e  j^urlft imd^ii^afffllA (Irwiffl 
notigb^parfictilaily  into  theiv)  are  ^aofficiaiit. .  Thfi  dtker 
eonnftsbeemio  be  dpiibtfifel^upoiiriirhiohiy  theoefiord^  we  give 
|ttdgtt9nt  Ibn^he  defimdantj  bttlfffir  the  plahitiff^uikm  the 

viYtMeDUfloeFiortflienpiaintinh  eieetM  to-takai  jangnrant 
ilpaath&jlif(«#'aitd'iijii4ir:oodnt8otily.'  i  'li  <'  .     il  r !.. 

.Vwlii  ••()»  rfifv^'  ti»,!^\?  -i  >fi.i..-.  ^;;  r-'i;-'.  ri'.  J?.  J  •-.  <  h    mj' 

•<J    Ml   M   -•»-,-.;1,.    l-jifji  •.■!-•      .-.'it-:   ..'       .  .'vt     '/    ^!»  rn  ^'^   :!    '  ^  •' 
/»,-.   «>i  ■„*<»    f,'  '  .    >. .'  ;•      i.«j.;f       *'    :<»      ,j  »       .«       ;     ^         '!       .;     ." 


'1    -  •^;_%J'        •  /•; 


^^  GAtiSS  IN  TUB  £X.CI|S<»I;E&» 

In  ^mept  the  \1.  HlSr. iVB^  an**  kctibn  of  ^eetmeiil^  .bnMight'  tfe  roecyvw  the 
county  of  i#&i.    tho^ tIioikL  iClii^  &^  «^  t]ke  rMtOelh^^  S|t4Wi#%» 

cUeMx,  there  ,  ,  •         . .  11 

teing  two  pa-     EidHeD(S^Tmi'-A^i^jffie^keii  lacivwoee  ^m^  (IWe  ^^»miw^ 
i«a,  uid  'the       Lmisy4ilASkie€*imMem  nm^eKias^\Sf^JLHk^ 

a  WMi  vanance.  .  .1.11  1         ^  1 

ceMaml^rtbeidg  jrei^iii^  m  $t49r^4^l^idm 

reserved  the  point,  and  a  verdict  was  found  for  the  pli^pjj^ 

A  rule  nisi  having  been  obtmned  to  set  aside  that  ver- 

dicty.jaild  eD<ier^^!AWfi¥it,;;iqp(0i^  r^^se^^.^^ithe 

i^iJaTt^now.bheffired4!«uae.-HrTbe,|ii«miae»  aceiNPOii^j 
described  to  bein  tfaid»pati9hrof  iS'/.JUifef  in  tIlf^,£XMiQl^  qf 
MitUUesevf  H  hsving^btea  pooved  tbMj  althougti  th^r^^ue 
h^fiBridie8»lBallfidiii$!(4|Z/fi^  rt)ie  j^f?^,^ 

umvsrHilljr  knoim  aatiS'lkJ&Mw^*  Qkfk0fh.i  wd  ,tb€^  9^to^  ^ 

or  vS!S^i>M20paai{fIArei9#«.uIii  ii^tiidJaA^^)^  lli^ipi^ 
dkiiw  ^tMUid  itorbd  imr  t]|d  parishiof'iPflvwtoiaNi  imi  iNR9iiN4 
to<>»iiiii  &e  pacMiriof  ifoniAiMuA#yaA}.  bati.lh^  4SM|!t 
bdkft>  iihcmbeinf^  inq  fadiel2>  JP«rAAaMri^\  thatibei.imwMI^ 
unsanottLteriaL  i JBe^ jkaie'|hcwei ift nOi<4t^^ P%mb  f#4^» 
Luke  simply,  the  other  parish  being  universally  known  as 


r       «, 


(f«)    A    six:au{i   ybjccttoo  .was      ilie  Depart  of  the  Lord  phief  Baron 
ttiude>  which  was  not  bomc  out  hy         (^)  ^3  East^  9. 


tit    » 
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Sl  LuiCf  Chelsea.    In  Doe  v.  Harris  {a),  the  premises  were  Bxek.  of  Pieat, 
described  as  being  in  the  parish  of  Westburyi  in  the  county      ,  s 

of  Gloucester,  whereas  it  was  proved  that  there  were  two  Dob 

paiii^S'  of  that  name  in  «tiie  cooBlyf  vis^  Westbmy^upoi^      Gaktbk. 
2¥^  ahd  Wesikny-^pp^fik^ewm^i  amd  AeCotutt  of  King's 
BMe^  wim  <^  ^mon  diat  tK^  variance  oo«ld  not  mislead^ 
th^^  ttftdffitldiir  al»  irttjiiisbase^'not  bemgi  used  fall  «ommofi 
j^ttriaOMce;    The  leateityr  Sfbyfor  WH^^^ 
illpoii*the'H)a(ffie'^fM^c^^  4i  av^iii  /Mr  ifction^  the 

pUanUlf  dleg«d^  the  Ibai^  t^  1)e  te  \he^^astib^lSi*Jdwi^ 

as^«litt^^^'  ^fr¥6r^'  tiittt 'tbevd^trert^  (^^^parifthiisii  efi  iSlr.^ 
^M((^4r^'fRe'(il)iifil^  of  i^rf^ 

diifd'iW^df^^^FFdM^^^       audit  d|df noli ^ppeaor: which 
#8fi^^metot;>tlj^  Gdiii1;>hdM'the  objection  to  be  «i^^ 
]Ri(J^*'Vi\K^oit^^^  ndwequent 

-'i^y*    \ir,n-     il   I-;       •   1-     -^i     O-.Mli  ,...%'    "   .-.J       -i;  •     (^    .■•;.        ;.r.    /■ 

'^AROer;  R.y  <^d/i^a.-^In  lobal^  penal  actiong,  all  possi- 
bility  of  uncertainty  must  be  avoided;  and  the  principle 
established  by  all  the  cases  is^  that  where  there  is  but  one 
fiAridi  of  the  samenamevind  wfaereytfaerefoTe^^  there  can 
be  n^ikiidtak^  ^d^Mibt^'  it '  may  ^be^  described  by  eithev  its 
atkklt'le^  or  jMpdak*  name?  but  where  there  ai^  two 
fykrUbed' bf  thi^  Mn^'  ttanie,r  tbe » pOpulaxi  additito  riipuld 
M  ^^  tb^aistSnguifeh  liie one  fiomihe  other.  Theoaaea 
€SD6ev4\SaU^y'KMLlmd  v;  FammeU  {d)^  aad^  Witttama  fi?. 
SmgM  («)y  coife  withinihe  fbrmarv;  and  tlidBe  of  ^yj^  vw 

iMPtkik  diitinodon;^  \fib'€ar>fimn  odntvov^rting  thia  principlei 
die  ettse  of  i)o^  Vt-  /form'mdinly;8upporte'it  i^  for^althqttgbi 
ilirtlilit  ^tfi^ii  the^'i^ere^  two  parisilea'Of  the  same  name, 

■'•  ''••'  '  ■-'    ''•'    '  ■     ■•■J-        '!;•.'•.••'  ,    •     . .      :-..>..■ 

(a)  5  M.  &  S  3-26.  (d)  1  Taunt.  570. 

(6)  3  Bing.  449.  (c)  3  l^unt.  127. 

(c)  IB.  Moore,  161 ;  5.  C.  Holt,         (/)  2  B.  Moore,  587 ;    .  C.  8 
523.  Taunt.  589. 
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JSack.  fif  Phtui  tliey  wei^'iniMiiiiumparlucereoogiilseA^ 

tion  not  being  used ;  but  if  it  conflicted  with  the  case  of  2t^ 
hr  V.  Hooman,  the  former  is  more  recent^  and  thereibie  a 
nuHW^striiigM^ul^oiillfk  fo ?4ie nnlae of  (Ibyi^rir;  IFi^ 
Uam9,  there  was  n^  proof  of  wbal^'  iii'toMMOii  paiiiuiMj  was 
the  description  of  the  parish,  the  only  evidence  being  derired 
iroiii  a<!l»K>f  iPatttaitent,  which  recognised  the  parishes  of 
St  Jame9  by  different  additions;  and,  moreover,  that  case 
was  decided  without  any  allusion  being  made  to  the  case  of 
Taylor  v.  Hooman. 


*.  .1  '  '1  '• 


'  \ 


AuHAitoftityL.  Ck  B^^Thd  ol^setionfaithiacneiiMliA 


;;  '  .  drfses  ftem  tUe.destiit>tiimo(diiin[iarifii,  d^ 
/  ;; '     to  tifae  txrfcenttal^rid^ifdr  tt^  ifrishfeiof  die'c«M»  U^ 

be,1bal  h  U  Miffi«i^if  A^pttifehb^deiidribed^  tbi^4^ 

Ilifow/hereVaiihcn%h>  there  ard  <fwb  ]^«liise^iiii#bMllto 
is"  itnlYbi^aBy  lunciwn^va'3i/IMti^^<^  ^ 

9tri\pti(iki  idtt^HMt^  pIMiiMf  ap^ t^^tllaVt^^i^ft^  4l4ioil»' 


»    ^  .'     »  : 

'    ••.II!  •.';)■  ., 
'/  .11  •'•■' 

!i  •It.   t*' 

.    ..'■  ':-.-.  »'  ■ 


'■•    =■■       •       ,., 


lluau>clc/'B.i--rl<aiA  of  dpfailob  diaiiteWiiatio^  Iv'iior 
mM«Hal^«nditJiat:ilhe'iule  «hdi4d>&b  diM^bai^^  ^^Tbe 
oidiirf  ntliKMritiOB  «pon>tbU '«Ai|«ittiliaw^lMfii  IttpugMd 
by'4i«latoi>/di9ctid»hii^  ibiir  A^ 
fonn  <o  ddierd^  of  f(^Mei^4k  Mi^^^'I^ppt^ibiid^lMteit 
tor  that  whi(^  (s^obt'itkiely  to  iMtei^ 
If  >th«i!^  ibei  «wDi  pHiiiA^'  of V  iSlhZiMin^  aecwitaigolii*lifc 
atidiori^  :\Df 'JDne^  V.  OKI^i»^''thiir>4esMjp«kl)<iA)^ 
coniMt;  but  the  'Evidence  doeatJot  gp  dUt  lai^>  for  oiie 
is-  «b^  parish  :of  St^  tdAe^  C3Msea,'ito^\iicj^'Amdes€Ap* 
tion  cannot  apply,  and  the  other  Su  Luke,  MkUtUua^  or 
St.  LuierObt  Street,'  ib  which  ihe  premises  aie'aituUe, 
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V^UQHitK,  iK-trA  de80ii|itieti  of  tite;  ipttrisk  fcy  fthe?>inms.      GAKTtft. 
by  wlii6h.Hifl(«8tti%rknaimjiBj8itfb»^     :-/'  nnu ,7 .kwv^. 

i     .■•:!•    >:    >;    .   V  •!'••:*.>••:::  ,i!  •  ;fwi 'flirt- ■,!.,!!. j;-rj':*)l'-)'lj 

The  Attorney-General  r,  Barrell.  Jwufmh. 

I'MISwRB-an  mfoimati^fileif^^  a  Candietone- 

aKtriall>elm.thetlK>rd:CUGf:Bardii»iKfiii»aitl^  meaniDg  of  Uit 

_  _  ,  ^  statute,  11  (?«». 

E^Utt) TetTOi' tbeietutyifound.ai Kefdi€lrif<»  ih«  Gmwn^;  1, c.30. s.30. 
xifWki^e  4ee»$id^fimrih9i3^^^  uponth^tate 

3Mbjwt.ifcQ:th€|4qpfan^  oe.lOiQ  Cowrtlia/4<lQ.4te^f}lAAad  ."30^^^^^ 

f^  ^/^Xt^n-ff^k^l^^^b^X^i^  candle  iMkcr 

ailfe,,th«t  ttl0  4]ticle9.J(f9I90V^:|WC^(ll^|<W^^  Sighed  witT 

w€9ril|i]^f^e4^ivMreii9?QTCidjrJ^4(«4^  5«?^^' 

made.    T!he9ecimdcovi^f^t%swik9i!is^  chaigetbeact 

to  have  been 

haying,  in  a  making,  more  sticks  than  were  mentioned  in  the  done  with  in- 
declaration  of  the  defendant.    Tl^^/iwM  tftlqnt^bffrglsd  ^^mij^^'^ 
that  the  defendant  being  a  chandler  and  maker  of  candles,  ^  ^"^^ 
be&ce  tbeeAbUHtingoft Ibe  .infotmaitio*,  tolwit^fon^ 4^., 
atiJ&c^'did^.lsom  tllcf,4^«^  oC.^.Rfartrtaid  :dei^nda«t!a 
mabiQgj.of  i€w41ea^..{rw4identfyireiiiope  cM»lilt:Qflindl^ 
tlwukj  m  0:  a^f^diifera^  to  wjt»  flv)stliu«djred^p0uiidbili«(ig^ 
Qifi€iilidkli|{  bbfb^jtkeliHd  last  fluenftoned  joaod^  KiSK^WKf. 
oi^vekbiSf  iof  ^tfaem^  llad  been  vi^^ed.l^  tbeiilurTeyinfp 
offieeartor  tdBceri^  ccMi^/iybr9»0wt^#MiM^  by//whicfh  jfch^idcH 
Ibildant  &rf«M  tii^  ipeiialty  of  \0M.    And  th^^ifccoitot, 
whicb^waAtfor.lifeke  y(raaltyt;«faavged)fi/firaUdiibmt(hidi^ 
aiid.  conceaUi^^of  i€andks.XFUhviQtt«ftto\de(toivi  b/»  Aluges^ 
ty.ofhis.'dAilidfs.   .^-•.\    ^•'   ^mIi**    ij*  |.  «  .  . /i-jr   r.  »i:i:,  •  ... 

-Qnt» fovmer^day.ii^ thin Teotoi  Jemaoht^iMdalKttfe  10 
shew  cause  why  the  verdict  should  tiot  be  entered  up  for 


V. 

Barrbll. 
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Bjtrh,  of  Pleat,  the  defendant  Upon  iSti^e  fourth  andyf/U  counts,  upon  the 
kJ^Il^  objection  made  at  the  trial;  or  why  the  verdict  should  mt 
Att.-Oen.  he  arrested  npoh  ihefmtrih  count,  the  removal  not  being 
charged  in  that  count  to  be  with  intent  to  defiraud  his  Ma* 
jesty;  and  in  support  of  the  latter  part  of  the  Tule»  the  «on* 
tended  that  the  words  '^  with  intent  to  decme  his  Majes^ 
of  or  iti  his  duties  upon  candles,*'  in  the  30th  section  of  die 
1 1  Geo.  1,  c.  30  (ff),  were  applicable  to  eadi  offenoe  created 
by  that  statute;  andcited^J%widiM'/%arqf^A0ChiMi(i)^ 
1  Sauftikf^s'  Reports  {c)\  Com.  Dig.^d);  Damam  y.Mar- 
relt{e)\  and  Barnard  v.  GostUng  (/),  to  shew  thst  the 
all^gatfoii  was  material*  ...;•,., 

I)pDh  the  report  of  Ae  Lord  Chief  Baion>  -  itrnffptatid 
that  the  witnesses,  thvodghoiit < this ^triai  had  <caUcld;dir 
things  ren^ved,  candles*  :   /  ».]  t^- n  y^t,,l< 

'  The  Aitorney-Oei^al,  die  SMciior^Qeneftald'€3mi»f 
and'  Waho/k  shewed  cause. — It  i»  not  necessary^  tiiCdnstir 
tute  a  candle,  that  it  riioiild  be  of  atparticillarmeylbf 
tber^  are  candles  of  ull  denomtnattons.  Itiiiilylie>mA' 
cient  in  this'  case>  that  all  the  witnesses  de8cribdd.tlttie 
thin^  as  candles,  and  -that  they  wereftfarougholitftheftEi*]^ 
called  by  no  other  name;  but  a 'legislative  defi&itifm.of  a 
candle^  is  to  bo  fbund  in'  the^Oeo.S^  ciliMfay/whkA 

(a)  Wfaicb  eniict^  lliat  if  fiom  ,  4i^,.withift^i%ta4ltW«^jlif^J(l^ 
aadaftf  r4*iea^  4W<^  Jttf^l7S^5,.  ,  jply  ofot  miijp  jdut^  !}I?f^,^ 
any  ch^pdler  or  maker  of  candles  for  dl^s,  that  Aqd,  and  m  every  80<i 
sale,'  siiaft  mix  or  miiigl'6  candles  'csad'TespM^^lzi6ij^^lM€imt' 
'^rch  faav^  tibt  l>^dhiy  t^ei|g^'  •  Ici^,^  «r^  ^Wkfr-  ^  auiilBK Ac  k^ 
by^tbt  .'propteo^QSeeCDroaoeViOC  .  >aM  A>ffi^^aiiailff|9/|he  qm.^ 


(tigr  of  cttidl6S|,f#«Md«laitly  venove   /    ^{ifj^  Actai  Shatulc^a.  Pfoidsi 


ctodlss  U^m;  ih^.  hRv^..been  :,ip.r6...  .,       ,  .,  ,.^^  „. ,  ,, 


1 1  <  ■■ 


weighed  by  the  vuryeying.officer  or         (^^)  1  TaunL  128. . 
officers,  or  shall  ifraufiiilentiy  hide  (/)  1  l^few  Repi^W ';    'SlCi 

6ri<6h6eiAiaytiiA6W^^  feast,  56^.  "  '  ' ''  '  '«  '" 

•-Oi^lnitolabftirtfieiiai(kii)galG9u»:^        ^  ««  :    i  '   .  " 
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duties  are  imposed  itpon  candles,  wkh  a  proTiaa  in  the  5tb  Exek,  of  puaty 
section^  that  the  act  shall  not  extend  to  cliarge  thje  duties     ^  ^^^^'  . 
on  such  small  rush-lights  as  shall  be  made  by  any  person,      att.-gen. 
to  be  used  in  his  own  house  oidy^  so  as  sucii  smaU  ru^hr      barrei«l, 
lights ^be'  oidjionde  dipped  in,  or^once  drawn. througb 
greasd  or  kitchen  stuff,  and  not  at  all  through  any^taUow 
melted  or  refined.    Now,  inasmuch  aa  the  candles  in  ques- 
tiam,  were  drawn  through  tallow  melted  or  refipned^  thjey 
ckariy  were  candles  within  the  meaning  of  this^clausq*  . 

The  second  objection  depends  upon  the  eonstructicm  of 
the  'Statute  11  QeoAf  e.80yS..30«  HFhich  contains  thfe^ 
specific  offences.  There  are  many  ir^gulatiops  in,  tii^,^i;- 
frise.  I^anrs^  hj  which  aitbiiig'p^rfaotljir.innpcent  iUfits^lf,  is 
p^Uibitod  byk  jf^nalty;  altiboitgh  it  may  JM)t  have  ^i^r  toor 
dency  whatever  to  a  breach  of  the  verenue  laws;  such^ 
the  regulations  in  the  leather  trade,  that  the  same  person 
dl^^t'^biTtt  dresser  bf leather *aiid  leather^  cutter^  Hnd 
te-^wUob  cases  it  need-not'  be  alleged  or  proved  tbat:tbe 
pfllrtj» intended' to defi^aud  his  Mi^sty.  ..Now  this^  claooe 
dtintainb  theee  distinct:  aots^  •  the  first'. of  which  is  in  iti^f 
pevfeddy'hamdessy'theiethets  hot  aoirajid  the  law  ba$,apr 
^iied  ai  di£ferenl  pfovisioii  /ko '  the  'difiearent'oaaes* .  T^ieire 
is  honecesistti^'oonduBidDthat  the  party ^tsdll  infidbge  ilbe 
Ibwlby/the  Grst  aot^^  bhtirhdt  is  intended  ^to  be  proifided 
against  by  the  imposition  of  a  penalty  is,  the  difficulty, 
ilirKen'V^xttdl^ttre' milted,  <tf  what  have-atid  what 

fiave  ndt  b^ii  wef^hed;  <  The  secbnd^dlmise^,  "^hidi  beghis 
inidi  the,  disiunctive .  **  or/  constitutes;  a  dis^ct  bfieiice ; 
aiidij|D:hiBUJDtiieipeBally,.the  part^^mvirtbave-aia  ol]|iectof 
tht&t.  '>^Ai«i'the'tMi^dblauNie,^pefl^g*tkeWoid  ^^fraudu- 
lently," wMjili'ia  ViBfctftfntJfined'ih^^''^^ 

tent  to  deceive^  lysjtfajesty  a  .cpi^^ 
fenc^J  *'Mawj'i(^iwiouldbe  a  strange^CMistrttction  to  hold 
that  these  words,  at  th^^'eiid  bf  the' l^iifd' clause;  sbduld 
over-ride  the  siecbnd,  and  not  the  first  pdtt  of '  thi  section ; 
and  yet  they  cannot.be  said  to  eyxbyaoe.d^e.firstj  fqr  that  in 
itself  is  perfecdy  innocent.    The^  first  dause  has  not  the 
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Bnk.  y  P9m^  vord.^  £NaidiilHill|f  '*  aBn«ce4  to  H;  sni  the  €biittarttdioli 
mr^  conteiidsd  fori  Would  give  to  llM  cltese  «  dlanscter  and 
object  diflfar^kit  flmi  that  whidb  it  beam  ia  k^elf.  It  fasa 
been  die  vnifiNrm  proetioe  to  fraikie  domMnl  upbii  ttie  fltst 
pwrt  of  thb  dsus*^  without  adAing  ti»e  wovdii  ^  trUii  in- 
teat  to  (teceffelas  Mi^aity.^ 


Jrms  and  JRMUitMit,  ML  F.i  ronlm.— H*.Viiig  te^tteii 
upon  tli^fintpoiiit^  dMI  the  tllii^  Mnoved  WbY^ 
■MHV  pacdaaee  italted  candles^  wera  stopped  bf  thef  Oobrt. 

AxskAMD&B^  L*  C.^Bi-^I  camot  tatertalM^miiy'dwU 
that^  tbeso  aI•catldl^wtel^Il4het]MaIdng<»f  lUr 
Padianent;  dieyeaii  be  denarijiedt  as  odtUog  <^ia^'WkA 
were  tiot  <iaUedt  ^bytb^witpeswaby:  any  iodiw-  naai^ 
Tbeyarenotfiiiishsd.caiKUeB  uiidoiditedly?|bu|iI;iUidw>«l 
other  name  by  whipb  t^  designate  lUe^  r  Tfaas^  Bnnama^ 
acta  of  Parliament  by  wfaiok.t)ie>do]iig'o£  aii4Kt4ritikNil 
any  partkmbqr  intent^i  is  madeifthe  Aabyect  of  k-  pepidly; 
Many  such  thiAgs  are  enacted  as  mattslraof  scgubiliai^to 
prevent  the  possibility  of  an  approach  to  fraud;  and  ia 
those  easefi^  whatever  SMy  be^  tiife  inteiitioa  ^  the  fidAj, 
tha  aot  is  sul]jeQt  to  a  penalty*  BatsuehshoiiUfbefeUa^ 
ly  e^qpressed,  and  not  left  as  matter  lof  doubi»  JfaiidiiaiB* 
stance^  hpwetYer,  itb  left  hi.  doobfc;  &r  mem'upom^ 
critical  craatnuition  of  this  olanae^  die.  intent  i^deoeiia 
hia  Majesty  pepcvadea  the  wfaoIei'aiidisimmBdkttip:!Coil» 
nected  idth  the  Impoaition  of  the  penalty^,  nor  ikMR%ths 
introduction  of  did  words  "  ia  eyety  such  case!  reapeadwi 
ly/'  alter  this  oooatrudtioai.  In  order  to  make-dbe  Ml  af 
TniTTing,  nr  nf  irmnTing  nimdlrn.  an  mffrnrr  iAd«|innilisitly  if 
die  intention  to  defiaud  hia  Ma^estjr^  and  taoulgeetiLijka 
p^y  soactiiig  to  a  penaltyp  it  ahould.be  cleariy.ttptessei 
Iqrd^eactofParliaH^enttwbichinitiuaaMeitiamiiu.      « 

Garrow,  B. — I  am  clearly  of  the  same  opinion  upon 
both  the  points*  With  respeettadieve  bang  a  long  courie 
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pf  pfOe^denU^in  Smont^  of  wbatl&coiiteiidcd  for  on  the  Bxtk.  cf  Pkm, 
ftffft  a^ik^ .  Crwrrn,  k  wiU  :b^.  raneudacred  tlot  tUsi  Court  J[^ll 
l^f  ^en:Un4^;th9li0C0[s9)9^  yevyibulelyt  lof  >  reipersing  a 
ju^go^n^  upoa !«, ^^Mej^lierei  a^  it :waa< aoid,  Ahe;dutr€iKt 
of ladp^fiti^  h»i  him  ym^ixmif  in  .wnStmaiiy  lAth  what 
had  been  there  adopted  (a),  IC  tbf^^Mt  otPatUait^nt  had 
simply  forbidden  the  three  things,  subject  to  a  penalty, 
1};^^,  qughtr  Jtl9ve  b^en  uoxpt  grouftdi>£cir'th^6]%ttmeiitin 
l^hi^f  9f  .the  jCrQwn>  jbecwse  ;it  slight  have  been  .'said,  ;tbpt 
the  Jt«egisli|tiire  had  (aken^app^  itimif  to  declase  thjEit  qo  one 
could  conunit  either,  except  with  an  intent  to  defraud  his 
Majesty  (t^and  that^.thecetfbfe,  by  tUe  dbmknission  «^  either, 
tbe^ioljentite  to  defbandJiigMigbrtiy  shbuld  be  inferred ;  but 
tflmTfiy^  jyaftbiaflnBtaiu)^(the'actbfiFar]Maeiilt  p^ 
tttiMraoimbishalljniiaD  wa|^ied  vidi^lijfi^e%[ii^  candles^  oir 
ftaudukntljD  iitBiiyll^  chndlai^  mi  ^  firaaduUntiy  xsoueea)  eail- 
^k^mitbktMt'to  dflfitauAfaiaMiG^eady;^^  eteiy 

mkhsimeiiesff^tiyfAy^VtkB^^^         «dtiiig  aball  b4  ^0bj€0i 
tfi^ia>pi|ialtjrf  ifeaeems  to^maitlmt  the intenticn  tx>  d^atid 

/  H^LiideK^fi^^^Wfaen  I  Irst  r^ad  Ae  neetloir  i^  tfie  abt 
ofi:Barbiiiditrtqxhi>whkh  tfaniqiimitioil  tiumi  I  ^^eMit^iy 
ftarthimtd  smheQcttibt  tpm  the^  fii9t(  ]^^t  ki  the  ease^ 
bdeamsqitbcjaoctioli  statea^hirt  n6L'|)e«Baii  AneiH  ihii  of  Miii- 
(^ /latedkfiPnvhicb  hav^  nbt  bden  duly  ii«i|(hed| '  atfd  I 
ikum^iikimiermhii^yjM^  expr^s^ion^^^^diily 

«itiglieA,''cidiat'Jti|i^aatf;tlie  ndnglkig  ^of  iftuiAlM  which 
bMdiafnheedjat  thdt)fitate^£  maturity,  whidn  i*  j^sUatvee 
of  ibe  B0tt<»i'dieyivnr6  ^ dcqwe:bttfo«^  thdy-  W«M  sal^ 
iibkf  njfiiiitfMii]tet;''r>What  98,  <tari&«^ 
#f^68tiiifaiof  kw(;'  :alt)iqu|^  li^ttfaieytaQre^till  cMdies!  and 
S^ftflndp4lia!iiBgigiMii<ajnotiae^dipfi^  tinifa}  hftif  an  ^ 
portunity  to  Bemarr&otodleB  dipped  >liiiti  tliree  time^,  'and 

-..,. ,..        ..  .,.        ..  ,  - ..  ,  —  '•*      ■    ■'^''  •■  • 
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Bnk.  ef  Phm,  docs  BO«  he  is  Certainly  guilty  of  firaud.    With  respect  te 

V ^LLf     the  second  point,  it  appears  to  me  that  the  oonatniolisii 

ATT..aBir.      which  the  Lord  Chief  Baion  has  put  upon  ttus  act  of 
Barull.      ParBamenty  is  that  which  ought  to  pievaiL     I  cannot 
put  any  construction  upon  the  words  "  that  then  and 
in  erery  such  case  respectively,**  but  by  referring  them  to 
the  mixing  of  candles  before  they  have  been  duly  weigh- 
ed, as  well  as  to  the  other  parts  of  the  clause.    The 
sound  construction  of  the  clause  which  is  penal  in  its 
consequences,  although  merely  a  regulation  for  the  ifafety 
of  the  revenue,  is,  that  the  intent  to  defraud  his  Majesty 
is  applicable  to  each  member  of  the  dause,  and  that  such 
intention  is  necessary  to  oonstitule  eiich  ofience.    There 
may  be  other  intents  in  die  removal  of  caadlaa^;lfaa«  Aat 
of  defrauding  his  Majesty,  which  shews  deariy.thal  tbt 
Legislature  contemplated  the  intent  as  a  necesaaiy  ingredk 
entof  theoflfence.    It  is  conceded^  that  where  a  pap^culw 
intent  is  essential  to  the  oonstitutioQ  of  the  offeooei  .that 
that  intent  must  be  charged  upon  the  infomiatians  apd 
not  being  so  charged  upon  the  fourth  countt  that  count 
is  consequently  badi 

Vaughan,  B. — ^1  agree  with  the  Lord  Chief  Baraii  and 
my  brothers  in  the  construction  which  they  have  p  it  upon 
thisdauae*  Itis  true,  that  it  creates  three  several  oflfe^icei, 
but  still  die  question  is,  whether  the  latter  paK  of  the 
clause  does  not  override  them  all,  and  whether^  morder  to 
conatitute  the  ofiencCf  the  intenticm  must  not  be  charged 
on  the  informatian.  Upon  diat  part  of  die  case  I  conbeifv 
that  there  can  be  no  doubt.  It  is  conpededf  dial  if  the 
intent  be  part  of  the  ofience,  it  must  be  charg^Ml  upon  the 
reccMrd;  and  I  think  diat  it  is  absolute^  neeeaaaiy  to  con- 
stitute the  ofience.  The  word  *'  respectively  **  wq^^  ob- 
viate any  doubt,  if  any  existed;  for  the  penalty  is  incnrred 
in  every  such  case  respectively.  Not  in  die  last  only,  but 
in  each  of  the  preceding  cases,  the  party  acting  contrary 
to  the  provisions  of  the  statute,  with   the  intent  to  de- 
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ccive  his  Majesty  of  his  duties,  is  subjected  to  the  penalty.  £jrrh  n/  pu„». 
With  respect  to  the  other  point,  it  is  sufBdent  that  the        ^^^~* 
witnesses  described  these  things  as  candles  during  tlie  trial,      ATT.GEy. 
added  to  which  we  have  the  legblative  construction  of  the 
word  candle,  which  puts  the  question  beyond  doubt. 

Rule  absdute  for  arresting  tlie  judgment  upon 
the/aurik  count. 


V. 

Bakkell. 


T^  ,,  Wednesday  9 

EUULY  9.  hMEHX.  Julu26ih. 


July  26/) 

Assumpsit  for  mt^at,  drink,  washing,  and  lodging  what  win  justi- 
found  for  and  supplied  to  the  wife  of  the  defendant  by  f^  \^'^f^\ 

*^  '^  ^    leaving  her  hiif - 

die  plaintiff  her  fether.     At  the  trial  before  the  Lord  b>nd. 
Chief  Baron,  at  the  Sittings  after  Hilary  Term;  it  ap*  cumstanccsjus- 
peared  diat  the  defendant,  from  the  tune  of  his  nuuriage,  i^lving'hcVhljs- 
which  took  pkce  on  the  19th  NtwenAer,  182(),  had  con-  ^^"^.'  a'?q""» 
tinually  in-treated,  and  on  one  occasion  struck  his  wife;  she  should  re- 
and  that  on  the  29th  Juncy  1821,  he  beat  her  so  brutally,  tectiou,  Jiu^Ji 
at  the  same  time  abusing  her  and  swearing  that  he  would  2aw™"for  "fc- 
run  her  through,  that  she  in  consequence  left  his  house  that  cessarie<  lup- 
night  ui  a  state  almost  of  nudity,  and  went  to  the  residence  during;  the  i e- 
of  a  friend,  where  she  was,  by  reason  of  the  ill-treatment  re-  ^Thxw^r,  l. 
ceived  from  her  husband,  confined  to  her  bed  for  several  ^'  ^'  dubUante, 
days.    For  four  years  she  resided  partly  with  her  friends, 
and  partly  at  lodgings :  she  then  went  to  the  house  of  her 
father,  where  she  remained  fer  fifty-four  weeks ;  and  to  re* 
cover  a  compensation  finr  her  board  and  lodging  during 
that  time,  the  action  was  brought.     It  was  also  proved, 
that  when  the  defendant's  wife  M^as  residing  with  her  father, 
his  brother  called,  and  inquired  after  her,  and  conveyed 
the  wish  of  her  husband  that  she  should  return  home:  in 
consequence  of  which  she,  in  company  with  the  plaintiff, 
went  out  about  ten  o'clock  of  the  next  forenoon,  and 
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E*eh,  of  puat,  returned  about  one  o^clock  the  following  mpraing;  imcs 

which  it  was  contended  by  the  counsel  fin:  the  plaintiffi  as  a 
reasonable  presumption,  that  she  had  g<me  for  Ihe  purpose 
of  returning  to  her  husband,  who  had  refiiaed  to  rieceire 
her.  The  Lord  Chief  Baron  told  the  Jury,  that,  a  well 
grounded  apprehension  of  danger  would  justify  a  wife  in 
leaving  her  husband,  and  left  it  as  a  question  for.  their  con^ 
sideratiou  whether  any  cause  for  such  apprehension  exist- 
ed in  this  instance;  and  under  that  direction  they  found e 
verdict  for  the  plaintiff,  damages  321.  10«. 

In  Easter  Term,  Clarke  obtained  a  rule  calling,  upon 
the  plaintiff  to  shew  cause  why  that  vendict  shcMild  not  he 
set  aside,  and  a  nonsuit  entered,  or  a  new  tria^  ha4f  ,Pon^ 
tending  that  nothing  short  of  personal  viol^oce,  13^|.4f) 
part  of  the  husband^  could  support  an  acjdpn;  for,  a^jqes^ 
ries  supplied  to  the  wife;  Horwood  y,  JUqffjpr  (a).;  and^ 
at  all  events,  that  the  offer  of  the  husband  to.^rpoeivf;  j^ 
back,  which  had  been  rejected  by  die  wife,.dejtQrj99i||f^|uf 
liabiUty.  .  j.      „   . 

4  ,  , 

'     I  ■ 

Alexander  and  PaiiesoHy  shewed  cause^  —  No  point 
having  been  reserved  at  the  trial,  the  defendant,  at  all 
events  is  not  entitled  to  a  nonsuit,  nor  .can  the  rule,  under 
the  circumstances  of  the  case,  be  made  absolute  .for  i^nev. 
trial.  A  well  grounded  apprehension  of  danger  is  sufficient 
to  justify  a  wife  in  leaving  the  protection  of  her  htishand,  so 
as  to  entitle  a  third  person  to  maintain  an  action  for  neces- 
saries supplied  to  her.  Such  is  clearly  the  result  of  tk^deci- 
sion  in  HouUtone  v.  Smith  (b),  which  is  accordan^.witl^  the 
opinion  expressed  by  Lord  Kenton,  in  Hadg^x.HQdget^e)^ 
"  that  where  a  wife's  situation  in  her  busband'a  hoMBC,  was 
rendered  unsafe  from  his  cruelty  or  iU-treatment|  he  should 
rule  it  to  be  equivalent  to  a  turning  her  out  of  the  house, 
and  that  the  husband  should  be  liable  for  necessaries  fur- 

(fl)  3  Taunt.  421.  (b)  3  Bing.  127.  (c)  1  Esp.  441. 
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nished  to  her  under  those  circumstances.'*  Even  the  case  excH.  of  pieas^ 
of  Horwood  V.  Heffir(a\  opposed  as  ft  is  by  the  deci-  IS27. 
sions  of  Lord  EUehboroughj  in  Liddloto  v.  Wilfnot{b),  emery 
and  Aldis  v.  Chapman  (c),  and  impeached  by  the  recent 
case  of  Houlstone  v.  Smith,  is  an  authority  that  personal 
violence  wiH  be  a  sufiBcient  justification ;  and  it  may  be  in- 
ferred from  what  fell  from  Lawrence,  J.  in  that  case,  that 
if  an  apprehension  of  personal  safety  had  there  been  proved, 
the  decision  would  have  been  difierent.  It  is  unnecessary, 
however,  to  refine  upon  the  authorities,  as  actual  violence 
was  proved  in  this  case.  The  only  x'emaining  question 
then  is,  whether  the  wish  expressed  by  the  husband,  that 
the  wifb  should  return  to  his  protection,  determines  his 
liability.  Upon  this  part  of  the  case  it  may  be  inferred 
that  the  husband  subsequently  refused  to  receive  his  wife, 
for  it  was  proved  that  the  day  afUfr  the  proposition  was 
ibad^,  she  went  out  with  her  father  early  in  the  morning 
and  did  hot  return  lintil  very  late  at  night ;  and  it  may  be 
presumed  that  she  went  to  the  house  of  her  husband,  in 
order  to  be  reconciled,  and  th^t  he  refused  to  admit  her; 
which  view  of  the  case  was  submitted  in  argument  to  the 
Jury,  and  by  their  verdict  they  appear  to  have  adopted  it. 
The  husband  is  not  without  a  remedy,  he  may  apply  to 
tbe  Spiritual  Court  for  restitution  of  conjugal  rights,  and 
there  is  no  instance  of  a  Court  of  law  interfering  where  the 
Spirlttial  Court  has  jurisdiction  over  the  subject  matter. 

ClatJte,  cmtra. — Admittitig  that  a  well  grdtiiided  appre- 
heiisioti  of  dagger  may  be  sufficient  to  justify  a  wife  in 
leaving  the  house  of  her  husband,  a  very  strong  case 
should  be  made  out  to  warrant  such  a  decision.  No  such 
circumstafices,  however,  exist  in  this  case ;  and  if  it  were 
to  be  held  that  a  mere  ungrounded  apprehension  of  dan- 

(n)  3  Taunt.  421.      (b)  2  Stark.  N.  P.  86.       (c)  Selw.  N.  P.  263. 
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Efeh.  •f  Pleat,  get  upon  every  quaireli  howerez  trivialj  would  entille  tbe 
1827.  ^ifg  ^  abscond  firom  her  husbandy  and  charge  him  lor  m^ 
cessaries  supplied  to  her  during  their  separatioDy  every 
fantastic  woman  might  elope  without  any  just  cause  olT  com- 
plaint. .  The  wife  having  been  ill-treated  on  r  one  oocanon, 
or  conceiving  herself  to  have  been  iU*(reated|  abaeoods-ii 
the  year  1S01 ;  and  there,  is  no  evidence  that  the  hmbaad 
knew  where  she  waa  for  four  years,  or  untU  she;  came:  lo 
reside  with  her  fa^er,  when  he  requests  her.  to  retuei 
home*  By  so  doings  he  did  all  that  waa  requmtet^to  de- 
termine his  Uahflity ;  imd  it  cannot  be .  necesaaxy  :tliaA  he 
should  sue  in  the  Spiritual  Court  for  a  re:Ktitutian  .of  Us 
conjugal  rights,  especially  against  the  father  whdiwas'qpiify 
to  the  request.  =...■■  •■;-    «■.•-■..;..:■.;   .  ,.= 

[Akaaauler,  L.  C.  .B»-^At  ^e  trial  of  the  caoselthtaigbt 
that  there  was  a  very  good  ground  finr  tbe'WJfeJfiayiBigthfir 
husband  in  the  .fiiat;  instanoe^  but  J  'feIt>aonie  doidbt^which 
I  confess^  I  still,  in.aome  mea8ure/eDteBtain,:'wlittliiBr;lile 
father  could  recover  for  her  mainteaaiiee^  afterfber  k»- 
band  has  expressed  a  wilUngneai  to  take  her  bdd^  . 

■  ■"•»:: 'j'^ii     >Ckm:.  4mb^  vuk^ 
Alexander  now  applied  ibr  the  judgment' of  tbe  ^Gauit 

AxEXANDER,,  L.  C.  3*-- 1  have  entertained  so«i64oukts 
upon  this  case,  wd  should  have  wished  ,to  examiiw.it 
more  minutely.  Other  occupations^  howev^it/  bweinade  iie 
lay  it  aside,  and  having  had  att  impression  that  the  cav 
was  settled,  I  have  not  made  up  my  miad  upon  the  aufajeet 
Knowing,  however,  that  my  learned  brdtheiB^  vi^nere 
present  at  the  argument,  entertain  a  difibrenfc  ophsMi,  and 
that,  my  brother  FaHghant.  to  whom  die  ckenmataaoes 
have  been  fully  stated,  agrees  with  them,  my  opimon, 
should  it  upon  a  more  fidl  coosiderattoti  of  the  case  reman 
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uanchanged,  could  not  affect  the  ultimate  result ;  and  I  there-  Exeh.  of  Pieas, 
fore  think  it  unnecefisary  further  to  delay  the  judgment  of     .J^J^ 
the  Court.  EifeRT 


Garrow,  B. — This  wa«  an  action  brought  by  the  plain- 
tiff against  the  defendant,  torecoyer  a  compensation  for 
necessaries  supplied  to  the  wife  of  the  defendant,  she  having 
left  his  house  in  consequence  of  misconduct,  which  had 
driven  her  from  her  marital  home.    After  some  time  had 
elapsed,  she  sought  and  found  protection  under  the  roof 
of  her  father.     In  the  course  of  the  evidence,  it  was  sug- 
gested that  some  attempt  had  been  tfade  on  the  part  of 
die-defeindant  to  procure  the  return  of  his  wife;  which  at- 
tempt, however,  failed,  and  the  wife  continued  under  the 
pvotetttibur  of  the  plaintiff,    i  take  it  to  be  a  clear  principle 
tof  la«r  ^bat  if  a  husband  conducts  himself  towards  his  wife 
■'iffitfa'suck  a^gree  i^f- misconduct  and  cruelty,  as  to  ren- 
disrtithoi  longer  safe  for  her  to  remain  in  his  house,  she  is 
not  ta  be  turned  out  into  the  stt«et  to  starve,  or  to  seek 
relief  11^  the  parish  workhouse,  but  is  justified  in  leaving 
her  home,  and  goes  forth  into  the  world  with  a  credit  for 
the  necessaries  of  life  suitable  to  her  condition.     Such  is 
the  effect  of  the  marriage  contract,  and  if  the  husband  by 
his  misconduct  forces  her  to  leave  his  protection;  she  may 
seek  the  means  of  subsistence  elsewhere,  and  those  who 
ham  charity  or  other  motives  are  willing  to  provide  them, 
-are  entitled  to  recover  a  compensation  from  the  husband. 
This  admitting,  aR  I  apprehend,  of  no  doubt,  the  question 
arises  wfaedier  the  UabiUty  of  the-  husband  can -be  deter- 
mi]|ied  by  a  request  on  his  part,  to  take  the  wife  again  un- 
der hiB  protection.    If,  sitting  in  a  Court  of  common  law, 
we  were  to  be  of  opinion  that  whatever  had  been  the  pre- 
vious misconduct  of  the  defendant  towards  his  wife,  the 
period  had  arrived  at  which  he  might  insist  upon  her  re- 
turn, and,  upon  her  refusal,  that  his  liability  would  be 
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Sjch.  rf  Pkms,  detenmnedy  Ihe  Spiritual  Court,  «  Coati  of  competeat 
^^^^'  ,  jurisdiction  might,  notwitburtanding,  dooree  a  drroro^  m 
mensd  ei  ihoro  and  alimony,  upon  the  ground  of  csnaelty ;  and 
dius,  a  Court  of  law  having  pronounced  the  obligation  of 
the  husband  to  supply  necessaries  to  be  at  an  end,  a  Court 
of  competent  jurisdiction,  upon  the  v^ry  same  fiieta»  night 
arrii«  at  a  decree  diametrically  opposite.  In  thia  atite  of 
difficulty,  the  strong  impression  uponmy  mind,  and  vhich, 
nponconsideration,  I  ha¥e  been  unaUe  to  remove,  ia»  that  if  a 
husband  drives  his  wife  from  his  home  by  his  miacoiiduet, 
and  sends  her  forth  with  an  implied  credit,  arising  ftttn  theb 
rektive  situations,  it  is  his  dufy  by  some  positive  act  t^  de> 
termine  that  liabiHty«  If  the  wife  subaequfintfy  retaois^ 
his  liability  is  at  an  end,  but  in  defiEudt  of  an  amiddile  ar« 
rangementy  he  must  go  to  the  Spiritual  Court  and  iheve 
obtain  a  decree  for  the  purpose ;  and  until  some  aach'n» 
oqnivooal  act  is  done,  a  person  making  a  claim  in  «  Court 
cf  law,  for  necessaries  supplied  to  the  wife,  is,  in  my  opin- 
ion, entitled  to  recover  against  the  husbands 

UuiiLOCK,  B. — I  have  but  very  few  observations  lo  add 
io  what  has  fallen  firom  my  brother  upon  thia  occasion. 
There  are  in  this  case  scHne  circumstances  which  are  not 
disputed;  it  is  conceded  that  the  wife  may  leave  the  home 
of  her  husband  in  consequence  of  personal  violence,  and 
it  may  be  taken  as  a  feet,  that  the  violence  waa  in  this 
case,  in  the  forst  instance,  suflicient  to  warrant  her  depsr 
ture ;  and  the  only  question  is,  whether  the  husband  caa 
put  an  end  to  the  separation,  and  to  his  consequent  Uahi- 
lity,  by  desiring  her  to  return.  It  was  argued  at  the  bar, 
that,  from  the  period  which  had  elapsed,  although  the 
violence  was,  at  the  time,  of  that  character  which  would 
sanction  the  el(^f>ement  of  the  wife,  it  was  competent  for 
the  husband  to  demand  her  return.  That  circumstance 
would  not  weigh  in  the  judgment  of  the  Spkitual  Couit, 
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^  it  must  b^  neeoDected,  that,  by  tiieconstant  practice  of  EjicK.  oj  puom, 

that  Court,  the  pn^ouscmetty  or  adulter^  of  the  huBbaDd     Jf^ 

is  acknblrledg^  to  be  an  answer  to  an  application  on  his        Emsry 

part,  f<^  a  restitution  of  conjugal  rights.    That  Court,       bmmy. 

iHneever,  is  competent  to  investigate  all  the  circumstances 

btfSnt  case,  both  previously  and  subsequently  to  the  separ- 

atioli,  which  a  Court  of  common  law  cannot  do;  and  it 

appears  to  me,  therefore,  that  if  the  husband  is  desirous 

of  compelling  the  return  of  his  wifc^,  he  must  adopt  tbe 

only  legitimate  course^  which  is  to  apply  to  the  Spiritual 

Court  for  that  pui^se ;  and  that  a  Court  of  oomnon  law 

catnnotj  whatever  time  may  have  elapsed,  say  that  ihe 

period  has  arrived  at  which  the  return  of -the  wife  may  be 

insistdd  jon^  idien  the  consequence'  of  her  return  nuqr  be  \A 

aidijedt'lierto  a  Repetition  of  that  cruelty,  wbich>  m  Ae 

firat  instaBce^  il^as  a  Justiiicationt  fii^r  her  departure.    Upon 

these^  grounds;  luiving  read  over,  and  csreiully  examined 

att'^ef  cases  upon  the  subject,  I  am  of  opinion,  (with  the 

greatest  deference,  however,  to  the  doubts  entertained  by 

the  Lord  Chief  Baron),  that  this  Court  is  incompetent  to 

inquii<eintO  the  efl^et  of  the  liengthened  separation;  and, 

the  elopement  being'  jiistifiable  in  the  first  instance,  that 

the  husband  is  liable  fev  necessaries  supplied  to  his  wife 

durinlg  their  aeparationv 


■  Vauohan,  B« — The  strong  impression  upon  my  mind 
isv  that  this  Tule  should  be  discharged ;  but  not  having  been 
presient  when  the  case  was  argued,  I  shall  abstafai  from 
entering  into  the  grounds  upon  which  that  opinion  is 
fomed;      ' 

* '  Al'exander,  L.  C.  B. — ^The  doubt  which  I  entertained 
wasy  wbedier  a  single  act  of  violence,  which  might  justify 
a'  separation  fot^  the  time,  was  to  have  the  effbet  of  a  di- 
vorce a  memtd  et  thorOy  which  appeared  to  me  to  be  a  very 
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Etat.i^Pieai.   grave  question;  And  upon  wfaiok  I  baw beraa iinaUe  fuUjr 
^^     tertiateupmynlind.  '    .    - 


EmcRT. 


(a)  Seg  Uarrit  ▼.  Morrif,  4  £sp.  41 ;  Hindiey  r.  WaimeatM^ 

EXCHEQUER  IN  EQUITY. 


*M 


^^«W^''  EiXCEPTIONS  iikvihg  t)eett  tai^en  to'  tli6  o^^ 
SXSf'SltrJi.  swer  df  ttie  deftodahte  in  this  ca^,  ivMdi^  Wete  aribwrf, 
tbe  QiigliiM  Wlr  the  tJMitiff  obtaited  to  otd^r  to  amctid  hU  bill,  iiret  ffiMt 
visMybatukwio:  ^b  defendantj^  thig&t  imsirer  the  am^iidfiHetits  kiid ^^fxcej^ 
th»ti9AP(M  ' .  tiob^  at  tbe  isaUse  titee;  tod  a  ftdrtheir  an^er  fair^ii^  'hM 
ISpSr!2KjM^i  P^  i^  te  the  Exceptions  tod  amendttients/  tile  plaiiititf 
gmmt^Cimiv  filed  e^ceptioihs  to  the  toswer  to  the  toletidtnetits,'aiid 
n««^l9«iv^i.  gbvie  a  rule  to  arglie  fabth  set^  of  ex'cepfibrid:  iiirhldi' 

lar  to  set  them 

^t  i^d^ne      f^^^P^*  for  Aedieftodants,  objected  t6  as  bein^bi^^guUr, 
rule.  Ae  praeticei  requiting  two  rvSt&i '  ond '  to  ^ktgtie  the*  iiixb^ 

tionit  toh  th^  toswer  to  the  amendmeiits,  ^ttidintitiiet^ik^ 
the  fitete^6eptioh»(a).  *     '         >    r-:.i.  *  ; 

Par*<jr,  fer  tlie  plaintiff.  ■      '^       .:!.-:! 

*    -    ■  ^•.'  ■     **  •  • .     •  <  ft  t    r '     -■•..-. 
•  -  -■  I  ■  •      »■   .  '. 

Alexakdbr,  L.  C.  B.-*-*The  coarae  wbioh  liM  beki  pur^ 
sued  in  this  case  is  irregular,  for  it  is  one  dung^to  Bii«we# 
amendments,  and  another  to  ansirer  thecmgihol  exc^tioiiB^ 
and  a  cule  should  be  given  for  each.  If  the  original  ex- 
ceptions are  not  answered,  they  should  be  set  dowB  i^gj^; 

(a)  2  Fowler  Ex.  Pract.  17. 
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but  by  adopting  tbe  conrse  flrhich  has  been  pmsued  in  Eptit.Exck. 

this  case,  the  plaintiff  is  now  precluded  from  objecting,  to  .    ^     * 

the  insufficiency  of  the  answer  to  the  exceptions  w]|;iich  Bastwoop 
have  been  allowed.  •  Dqbikbr. 

Cooper,  however,  waived  the  objection ;  and  the  excep- 
tions to  the  answer  to  the  amendments  and  the  former  ex- 
ceptions were  heard  together^ 


Peto  e.  The  Attorn^y-Gjp»eral (♦).  jtmeM^i 

tif^j^^^^Uorneji'General  might  be; ordered. to  put  in  \d3  pminhSsAn^ 
sff^^j^.to  th^  plaintiflr's  \j.ill  in  this  cau^,  by  a  short  day  mn  agaiiut 

%  H.^JPV>m^^  py  the  Court  for  that,  purpose ;  or  that  the  j^JSl^i^^tocv 
Court  .might  make  such  further  or  otbei;  order  aB  .the  caQe  **>»  c««** "^^ 
mjgpf  orequire.    The.biUin^tbis  case^  for  equitable , relief j,  le^^  the  masiMr 
w^  file^  .so  long  sinc^  as  15^  Jajtffary,  on  which  day  i^  ilJrtdtyrtiM- 
copy  wfia  delivered  to  the  Solicitor  of  Customs^  and  it  19  ?"1*'JIS^!!II!!I 

■■■■•''■'        to  •«  talEillJN^ 

material  that  the  answer  should  be  filed,  in  order  that  the  emifim.  • 
cause  might  be  brought  to  issue,  and  the  witnesses  of  the 
jdajn^  b^  examined,  .  .In  gordiniMT  cases,  betwe^  party 
afid  jp.4rty«  the  answer  wpuU  have,  been  put  in  long.siQpen 
but  contumacy  cannot  be  imputed  to^the  Aitomey^Geneh 
raly  and  he  cannot  be  attached  for  want  of  an  answer,  or 
appearance.  By  the  ancient  practice  pf  the  Court,  how- 
ever, if  the  Atiomey-General  delays  putting  in  his  answer 
bieypnd  A  reasonable  time,  the  plaintiff  may  move  tfaati-the 
Court  may  appoint  a  short  day  for  him  to  put  in  his  an*- 
jB:weri  pr  in  default  that  the  bill  be  taken  pro  amfasso  (b). 

;  ,Wjra^4'  contra.-^f-iio  order  can  be  made  upon  the  Att^^ 


(o)  AntCy  3r,  169.  (6)  1  Fowler  Ex.  Pr.  401. 
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EquU.  Ejick.^  nei/'Generalf  and  the  only  mode  of  compelling  an  answer 
.    \  -^        is  that  suggested  by  the  counsel  for  the  plainti£P.    The 

,£ez9  Court,  however,  wilt  n6t  mal^e  th<E;  oMct  under  the  circum- 
ATT.-Gjur.      stances  i^f  the  case>  it  being  the  intention  of.  die  dttMU^. 

I.  .  •  Gm^roli to  61e  a  cross infonoatio&»  and  the  intrieacyof 

-bs! ..  . ..  th0:p»)«ee<Ungs  being: the  only  cause  which  has  prevelhted 
Ti  ••  ,  ^i^'diiotneff 'General  from  filing  the  information}-  aftm 
^jA^  . .  ^.  ,'■■'■  which  tlie^answer  will  be  put  ia»  '  ...;.•     . 

ati:  )'.  ij  ■■:■■   J 

yii  joV'i ''  BickerstetA,  in  reply,  suggested  that  the  Court  might 
stay  ibieipabUcstion^tao  as  to.give  th^  Grown  all  tbe/bienefit 
ofthediscoteiyto  be  songht  by.  the  cgossfflforiKirtiign^ 


r    f  I 
'      \l  •■',   I. 
■    IT     I" 


»,( 


'  Al8xa,no£»>  L.  Cl  B.r^Caii:ataiiord«iary  per^ovtiexte^li 
the  time  for  putting  in  his  ains^eir^  ip  (ntiUtt  ;liOi.!Qi>ts||i'f4kB 
opportunity  of  fiUoig  a  cross  bill  £»r  4^qoy($ry?,tAi9  b^mwh 
not,  it  appears  to  me,  that  the  pnyilegO :  ^S  th^  ')4tiW9f^. 
General  is  sought  to  be  made  use  of  for  the  purpose  of  ac- 
complishing that  which  betwiS^  party  and  party  could  not 
be  done.  The  justice  of  the  case  requires  that  the  Attar- 
ney-General  should  put  in  his  answer,  that  the  plaintiff 
may  liare  an  oppdrturiiiy  of  examining  liis  witneiweS.'  • '  * 

' .  .  '  •  •  •    .  ■    .      I ; .  «         '    . 

G ARROW,  B.— The  Court  h  idonipelled  tb  find  ^lotne  ex- 
pedient to  meet  the  justice  of  the  case. 


I  ^ 


T- 


•) 


Ordered — That  unless  the ktttnney-^ienkrdi pflt 
fai  his  answer  within  a  Week,  th^tf  thi^'bffl  be 
set  do\vh  to  be  ta(en|9ro  edft/^or  flii^  i^^ 
tiiF  uhd^rtddng  ti6t  to  pa^  ptdbBcifii6h  iba 
he  has  Jrat  in  a  fiaffl  answer  tb  tii*-  -^totfii  iih 
formation  of  thef  ^«or>ley-te<*«<^n]tf,  Wlrfdi'* 
to  be  filed  on  or  before  the  first  day  of 
'■  ■  Octt>der:     ■    •''  ^         ■  '  "■     ''    "'^-^  -^-^ 


i 
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Equit,  Bjreh,- 
•      ■    .  \\^IW1$; «.  CrARBUTX,    >     ......  .,i  .:i,.*/;     "iWJ^ 

Martin  moyed  in  ^te  cMie,  on  behalf  of  the  d^fettdan^,  ,       ,^   ^ 

,     .  *n  equity,  the 

fioir  a  ccammsaKm  to^  examine  witnesses ;  and  that  l3ie  pro-^  Court  wui  not 
aeediDg8<ipiigUt  be  stayed  until  the  plaindff  gaire  security  to  tuy  proceed- 
£or  iBosts4  and  founded  the  ktter  part  of  his  motion  4ipoii  ^^^^^' 
an  affidavit,  which  stated  tiiat  the  plainti£P  wns  about  io^  <»•(>»  upon  the 
leave  this  country  for  Canada,  where  he  usually  resided,     plaintiff  bdng 

...,,,.,.,         ....      1  .     'v        about  tolcKfe 

the  country. 

•  -ALB!3tANDBR^  L/O.  B, — No  One  ean  havo  seieupitjr  fyt 
eostsiwatil  bis  opponent  has  quitted  die  countryt  •woi^Ah' 
only  enforce  our  order  by  staying  the  proceedings  until 
the'Atfcfuvity:  is;  giveny  and  that'  maf  be  done 'just  ^asi^ell 
aHi^r'tfa^  planitiff'hauB  quitted  the  ooiantry  as  before^  t>;We 
dMHot;  u^er.  the  dyeumstanees  of  the  oa^de,  grant  the  lat- 
ter pft^t  of  th«  ApplicaEtion.  '     ' 


J:-n   I   ' 


Y^\-  ■        <       'W  ■•■   ;.'■•    '.    •     •         >..'-..  Tuesday, 

Rowley  v*  Carter,  j^^  3J 


V .  ■  .  « •  \  ■•  ■       I  J 


J  HIS  cause  stood  ip  tb^  papfc  pf.t^  J^i^ifd  Qbief  9a|rpp..  in  equity, 

for  the  30th  April,  when  no  one  appearing  for  the  defend-  ^lieJJui^'affl- 

a&t^  a  decree  nUi  was  obta^led  against  bim.         ,  *^*^**  ^^^\^^, 

•  .  i     .     T    •   . .     .  1  •  •  '       ■•'='  was  surprised 

by  a  cause  being 

Wakefield,  now  moved  that  the  cause  might  be  restored  ':^^c^ir6:y, 

to  the  p«^[ier  to  he  ,he^y  and  foupde^i  his.  application  J^^J^ofln^ 

upon  an  affidavit,  which  stated  that  the  cause  was  not  •hs^ncei  the 

Court  Mpon  aio- 

oynginally  in  the  p^per  for  the  SOth  April,  but,  having  been  tjon  wiu  restore 

qiOfjt;t^  by  inistat^^  hod  been  inse^tfsd  a^t  the  soUcitation  j^  ^e  heud^^ 

Qjf,t^.splicitor  of,.t)ie  opposit^party*,  in  consequence  of  i^^tV****^ 

which.his  client  4i4  ^Pt  attend.  for  that  purpose. 


•i  ' 


Anderdon,  O.,  contra. — This  is  in  ji^  i^ature  of  an  ap- 
plication for  a  rehearing,  and  should  be  made  upon  peti- 
tion before  the  Lord  Chief  Baron  only,  and  not  by  motion 
to  the  full  Court.     Upon  petition  the  party  applying  de- 
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£f«t/.  iSxdh.     posits  10/.  for  costs,  and  the  object  of  this  applicatioii  it 

18g7>^      to :  avoid  that  deposit.     The  afBdarit,  however,  is  inltaffi^ 

RowLBr       cSent;  for  it  does  not  state  that  the  parties  woold  httre  st- 

Caatsb.       tended  had  they  ^known  that  the  csnse  was  in  die  pttpe^. 

'.  -  .■'•■■*  ■  •  •   ■ 

Ai^EXANDER,  L;  C^  B.*-*It  seems  to  be  the  impreation 
of  the  Court,  that,  unless  the  solicit(n>  for  the  defendant 
was  surprised  by  the  cause  being  in-die  paper  of  "die  SOih 
Aprilf  and  would,  had  he  known  of  that  &ct,  have  attend- 
dd  the  liearing,  which  must  be  verified  by  affidavit,  ^e^pro- 
oeedings  ought  not  to  bcstayed ;  but  that,  if  sueh  aifuffida^ 
vit.-can  be  made,  the  causd  shoidd  be  restored  ti^^  tile  pa^ 
per>>  lam  not  aware  of  a  petition  being  neceissitfy  ftr  this 
purpose';  but,  during  my  practice  in  the  Gburtbf  CMMdrry, 
I  alwa}^  understood  that  a  petition  was  tb  dtrry  k'dMnSe 
into  effect,  all  interlocutory  matters  being  dis|^os^'oriipMi 
motion. 

The  affidavit  we^  subsequently  produced,  and  it  was 
ordered  that  the  cause  be  restored  to  the  paper. 


EXCHEQUER  CHAMBER  IN  EQUITY. 

BEFORE  THE  LORD  CHIEF  BARON.     . 


J^zoth  Ward  and  Others  v.  Bevil  and  Others. 

Devbeofafree:  WiLLIAM  SLADE,  by  his  will,  dated  Istof^oMV- 
Uie  tetutor*!       ^^'  1814*,  duly  executed  and  attested  to  pass  real  estates 

iUegitimate  ton 
WilUam,  **  To 

June  and  to  hold  during  ths  Uftm  qf  hit  naiural  Uftf  m»4.  Is  cof  kg  haa  istmes,  Affiil  if  af  wiU 
thtjf  Mkouldjointiy  inherU  the  $anu  after  hu  decease,"  In  •  subsequent  pan  of  Uie  will,  tl!e  ta* 
utor  devised  and  bequeathed  the  rest  and  readue  of  Ma  effects,  real  and  pei«ODail«  not  ifcareiabefat 
disposed  o(  to  hip  said  son,  "  but  in  ctue  mjf  ton  William  dies  writJumi  tfSM,  then  U  it  ntffwiU 
thai  the  whole  of  imf  property  be  ascertained,**  and  (after  bequeathing  certain  legadea  and  anosi- 
ties),  **  the  rest  akd  residue  of  my  property ,  together  with  the  brfore  mentioned,  ammitk*  at  tkey 
drop  pfff  I  give  in  equal  proportions  to  A.  and  B" — Held,  that  the  illegitimate  too  took  an  estate 
tail  in  the  real  estate,  and  an  absolute  mterest  in  the  personalty. 
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by  deyise,  gave  arid  devised  as  follows: — "  I  give  and  de-  Exh.at.inEq. 
vise  to  William f  my  son  by  Jane  MuttocJc,  all  that  my      v_ifflL» 
messuage  and  tenement)  called  by  the  name  of  Baldmns,        wxkb 
now  ia, the  occupation,  of  TAomoi  WWrf,  withlaU  the        ^^^^ 
lands  thereunto  belonging,  lying  and  being  in  the  parish 
of  Stofffham  Aspalt  ojp  in  any  odier  parish  adjoining,  in/the 
a^Hsesaidtcounty,:  To  iat)^  amd  to  hold^  during  the  term  of 
HM.natural  Itfe;  ^md  in  ease  he  kas4sstte9i  then  it  is^my 
titill  they,  should  Jointly  inherit  the  same  after:  his  de^^se. 
I  al^agiye  aitd  be^tLeathtoJaitrihTtftf/ooI*}  now  livitig  .with 
m^,.  the  silvoL  of  l5iL  a^yeac  of  lawfiil  snoney^  during:  the 
t^yrm  of  her  .natural  life ;  and  at  her  decease:  to.  i^ertjto 
my^soa  Wilbam,  .{.also  give  and. bequeath  to  tbe  poor 
i^^bit^ts,  pf;  StO9h0m  x4sp»l,  at  one.  month  after  my  de- 
i;e^i.5/.  ^^rth  of  broadband,  aUa  the  $ame  quantity  on  the 
f^hrisinko^  £^yjes;of  th^  ;fty€)^u(3^e€{dii^  years*    J  do  hereby 
nominate,  constitute  and  appoint  Mr.  Jonathan  Doire,  Sen. ; 
Mr.  C.  P.  Bevit,  of  Ipswich;  and  Mr.  Garnies  Caichpool, 
of  ^Stonfiam  4^spal»  40  the  foresaid  county,  executors  of 
this  my  last  will  and.  testament)  contained  in  this  one  sheet 
of  paper ;  and  they  each,  by  this  my  last  will,  shall  be  en- 
titled to  the  sum  of  20L  of  lawful  money,  for  the  execution 
of  this  my  last  will  and  testament,  at  six  months  after  my 
decease.    Abo  I  will  and  ordain,  that  the  executors  of  this 
my  last  will  and  testament,  or  their  executors,  for  or  to^ 
wards  the  perfortn^6e<oftny  said  testament,  shall,  with  all 
convenient  speed   after  my   decease,  dispose  of  all  my 
household  furniture,  goods,  chattels,  and   effects:    Uke-       ^  .  ^; 
wise,  I  do  by  theito  pr^^ents  givfe  to  my  said  executors,  or 
their,  executors,  ftdl  power  and  atdhority  to  griint,  aUen,       ^    ^ 
bargairi,  sellr  convey,,  and  as8ure,'Bllsuch  lands  and  mes- 
suages, as  are  not  before  mentioned,  and  all  other  my  cot- 
.tagetf  garden  ground  and  orobafda  thereunto  belonging, 
^|ii;|]^^  aforesaid  parish  of  &Umham  Aspal,  to  any  person 
01^ ;^ilifs/ii^  arid  tlfetir  hi^Lfs  for  eve^,  by  aU.and  every  such 
sinwIut^wBTB  and  meam  as  th^  law  dir^ects,  as  htV  executors 
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&Ki. csLfo  JB|.  shall  think  proper ;  findltffy  ali  the  rut  and  residme  ofmg 
}^^^  effectM  real  and  persomtly  whatsoever  and  wheresoever ^  at 
tttrenothereinbefi^e  disposed  of flSkt!mats3k^ 
B»t^  arid  -aecinitiee  for  nKmey,  and  all  debtir  diie  and 
ewing  to  me  at  the  time  of  my  decea^,  aflter  paying  m^ 
just  debts^  and  taking  care  for  the  payment  of  the  legttcie^, 
I  do  give  and  bequeath  to  William  iny  son  ;  but  in  ease  fdf 
son  Willimm  dies  without  is^ue^  then  it  is  my  will  that  this 
whole  iff  my  property  be  aseertainedy  and  also  to  pay  io 
Jane  Muttoeh  the  sum  of  90/.  of  lawfiil  money  yeariyi 
diffing  the  time  of  her  natural  life;  also  I  gtve'  ami  be^ 
(Jueath  \5h  worth  of  clothing  to  the  most  neceatftdnir  iki^ 
habitants  in  the  parish  of  Stohhatk  Aspaiy  afo '  tile  fflsSd^' 
tion  of  my  ex^cntors  hereinbefore  ftiekldohed;  Ta&a^ire 
and  bequeath  to  Sammel  Haywafd  my  fiicfpiABny'fbb'i^ 
of  20/.  of  lawfbl  money ;  it  is  also  my  tvill  and  disilirii'iiui' 
my  late  servant  Sarah  Wix^  shoald  be'^paid  sticb  itaM^ir^ 
aa  she  lent  to  ny  son  WilUanty  Huritig''her '  t^est^ence  Wiffi' 
me;  and  the  rest  and  residue  of  my  property}  tbgHhtt 

■ 

with  the  before  mentioned. annuiHes  as  they  Srop  xfff^  I 
give  and  bequeath  in  equal  proportions  i6  Mary,  Hie  ^s^ 
of  my  son  WiUiam^and  Martha,  the  wife  Of  ThomatWdrd 
of  Stonham  AspalJ" 

The  testator  died  in  November,  1819,  leieivilig  MaHKa 
Ward  and  Mary  Blade,  the  wife  ot  WUUemlHdde;^ 
next  of  kin^  but  without  any  known  heir  athhr.  "il&i^' 
than  Doire  havhig  died  in  the  testatcilr's  Hfetiiile;  Ms  WlA^ 
was  proved  by  Charles  Perry  Bevil  and  Getrfaes^  (AMh 
/MM)/)  the  oAer  executors.  ''  '''*  *-^' 

On  the  testator's  death,  William  Slade,  thfe  sbh;  etttc^^ 
into  the  possession  of  the  testator's  reiU*<d8Cate;  attd'')idii^ 
tinned  in  such  possession  until  the  year  IMl,  wh^'hl^di^' 
without  issue,  but  having  made  a  wiA ^  by  Whidi  he  gUVe'ldid 
beqpieathed  aU  his  K&l  and  pelr^onal  estate  tbhis  wife  j^^ 

In  Easter  Term,  18184,  Thoika^  Ward; arid  M&Hha\^ 
wife,  filed  their  bill  agabst  the  exe>eul6^  i^iid  tinlttec^, 


.*> .   I 
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and  also  against  Mary  Sladet  th^  widow  of  William  Shd&t  sjua.  c%i  ui  £f 
the  son  and  devisee,  aod.jMori  Moyse,  wd  Uis.  JVItyesty  »     »  ^f  ^*  - 
Attomey-Generali  aUtiiig  the  will  of  the  i^%i»Xar\WiIn        waab 
Uam  Slade,  the  father^  and  the  several  fisicts  above  statedi        biviu 
l^ld  alleging  diat  Mary^Slade,  the  widow., of  the  son  and 
devisees  QUide  some  claim  to  the  real  and  pereionaliestatefi 
of  tb^  testator;  that  Mctrk  Moy^  also  .claimed  someinv 
t^i^t  in  thermal  estate  under  some  conveyaiice  {^om^WU^. 
Uam.Slade,  %he  son  and  devisee:  and  that  the  u^oriitfi^ 
Gener(d  claimed  the  property  2^%.  escheated  to  thelErQWi^' 
Tbo  biU  prayed  the  estp^bUshroeati  of  the  wi)I  otiJViUUM' 
Slad^^,^^  j^ther^.apd.a  declaraticAilfaathehM  wellt.an4' 
sufficiefit^^  devised  1^1  Ivusar^  estates  to  the:  defendants^' 
C!.jP.,jSfVfl  9^d0a^i^m^  t!0/(^^Q(il,  wad  their  heirs,  in: 
f|^,fiiQp^ejj,§p4-  tjiia^rfthe  ^usual  ^accounte  might  be  tiLken 
oC  ,t^^,  jr^ld  :mii  \  personal  ■  estate  and  «ffecCls  of  the  said 
t^j^^^^f^fjfiiopn.AS/kid^^^  possessed  by  t^ 'den 

tmdJt'4^ry(^arlesi  Perry  J?<^,^^d  Gurniea  Gafchpooi 
r?i|P^K^velyf\  and  of  the  appUeatidn'  thereof,  ahd  that 
tl^e  perspnalv  estate  might  be  -  applied  in  a .  due  course  o€ 
adyninijrtrafaaa^-and  the  clear  residue  thereof  ascertained ; 
and^^at  th^  deeds  or  deed  executed  by  the  said  WilU€an\ 
Slade,  the  son,  to  or  in  favour  of  the  sAid  Mark^Ma^sef: 
^^^r^^  the  freehold  estate  and  premises  of  thetestatbr^ 
William.  Sloi/^K  ike  father,  might  be  declai^  void;  aeA 
might  be  sf^^sjde;  and  that -the  defendants,  CharltsFerrp 
BcmlMMdfGaftiUes  Catckpooif  might  be  decrieed  to\pro« 
ceed  Jfofrthwith  to  a  sale  of  all  theitekl  first  named  testator*flr 
real  estates,  or  such  parts  thereof  as  were  by  hia  will  dirdct^  v 
ed  to  be;»old:  and  that. the  dear  monies. to  arise  from  stidh 
salq  9r  sales,  mijght  be  declared  part  of  the  personal  estate 
and  ^^ff|e|cta  of  the  said  testator,  and  that  the  plaintafik 
migiljit  1^^  declared,  absahitely  entitled  to*  one  clear,  moiety  > 
or  hi|)frpsit  of  th^  Tesidi;ie  of  the  'said  persotiii  esftiU^e  and  ? 
eff^ta,'  so  -tp  be  asc4$rtained4  a9d  ^hat  t;he»S£ime  might  Be 
paid .  to  them :  a^  in ,  case  the  Court  .shoidd :  mot i  ithisli  > 
fit  to  direct  a  sale  of  the  said  real  estate,  then  that  the 
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EweL  OLimBt^  md  tcsi  estate,  or  such  part  thereof  as  should  not  be  direct 
^27^  ed  to  be  sold,  might  be  ascertained,  and  the  plaimiflb  be 
declared  entitled  absolutely  to  a  dear  moiety  of  the  uii 
real  estate,  or  such  part  thereof  as  should  not  be  sold; 
and  that  the  same  might  be  ascertained  and  conveyed  ta 
die  plaintifls. 

The  defendant,  Mary  Slade^  by  her  answer  stated,  that 
in  Hilary  Term,  1891,  her  hte  husband  WiUiam  Sl^tk, 
by  the  name  of  William  Slade^  otherwise  Mutioet,  suflfer* 
ed  a  recovery  of  all  the  freehold  lands  comprised  m  tht 
said  willof  his  father;  and  the  nses'^i?hichfeco'V«ry  were 
declared  for  the  benefit  of  the  defeiidattl^s  late  inislMydl^ 
by  the  name  of  WiKam  Skuk^  ^otherwise  MmtPtfeij  liiihrin, 
appointees  and  assigns;  and  that  previously  to  mdi  itoo- 
very  being  suffered,  and  before  the  execstion  of  the  deedi 
for  making  a  tenant  to  the  prmcipe^BvMtitmg^bi^wtkatt 
die  defendant's  late  husband  executed  certain  either  doA, 
bearing  date  respectively  the  90f}i  and  Slat  ^js  ctNih 
rember,  1820,  by  the  name  of  WilUam  Slade^  otkerwiie 
Muitocky  whereby  he  conveyed  tSk  the  said  freehold  Isadfe 
comprised  in  the  said  will,  unto  WiUiam^  Ramm^m^  otS§9m* 
market,  in  the  county  of  iSujffbtk,  geiMemlm,  and  his  heiti, 
during  the  natural  life  oftlie  defendant's  said  krtie  hnsband, 
to  the  use  of  defendant's  said  late  husband,- and-his  assigns, 
during  the  joint  natural  lives  of  himself  and  the  said  PFif- 
liam  Ransom;  and  after  the  determination  ftfliiatestails, 
to  the  use  of  the  said  William  Ransom,  and  his  heirs,  dur- 
ing the  natural  life,  and  in  trust  for  defenddntTs  said  ^te 
husband,  and  his  assigns;     And  that  about  the  9di  day  of 
March,  1831)  the  defendant's  said  late  huslMiid  ezeonted 
a  mortgage  to* Mart  Moyse,  of  all  or  part  oP  tke  ftqchoM 
premises  comprised  in  the  said  will  of  the  said  testa- 
tor.   And  the  defendant  believed  that  the  and  JMSsrit 
Moyse  claimed  the  benefit  of  such  mortgage.    That  Wii- 
Ram  Slade,  otherwise  Maiiock,  died  on  the  t&di  day  of 
October,  18S1,  having  first  duly  made  and  published  Ub 
last  will  and' testament  in  writing, .  eiieeuted  and^jMMt. 
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6d  as  Jby  jaw  is  neqiimcU  -to  »*»» il^  ctita^a  bjF  ^m^  ^fif^ <^^¥S!h 
iKfloSiig  date  Ae  «7th.4aj&rf  Q«/fl^j.l821^l«o4  t^KG^  v^S-lJ 

aftar  jtoTimating  apH  #M><^"M^  Ij^Mt  .defen4iufM^r^:f;iepu)^^  1^^ 
and  the  Mid  Mark  Mojf^i  iageil^  with  Tf^om^^gxmr  b^il. 
.miCM^ mcecutcMn  of liiaaMd. will,  ^ad ^^g  j;he(9iai^ .|^j^ 
Moy$e  a  legacy  of  5/..  and  the  said  Thomas  fyimMOodm. 
legacy  of  l^()(y.y  as  ihfe]?ein  meatioQ^l^lie  ga^a^idf  vi^c^^fmd 
lia%>if  mthild  iffl  Iw  i:^  w4  p«fso|i9ijestote^a9d(.t;fifct8 
vtetao^yer^  aad  - /pf .^hat  ii|||«r]&,H^xjpild>.i|oeve^  m¥h^ 

faaatfl»iii^qt^ffiep»gyj^B^^  drf«4*^,j^ 

iNwiift  ftf^wyf^T^^  jBitoffaiTttrifrTB.  and  Mftigyn.  to  andJor 

^^:.1a)irJMeelltata  j^/i^^      iSAirfe,,,JJte.fcthsr^  mihj^'^ 

2i»<aia«;-aftrili^iComt»iib<^t4MMf^^     .  .  .  /  -  ;>:;-?  .'-iIj 

;jfi]iMdiqm;f«iHi.^««li^^         5)ft  f^e^.C#xt,  <tf .  th^.plaii^ 

.TkA<0Vi^m\9m:^,9W^  eC  itw?,fonn^^  wwt  tp^jwcoyp 

Jb#«».9€'^fl»^<»«^^  ir*<«flf»  4ftwfet^  the  fathpr,  j^he 
«U«i«ft^i^<(  Ae  ,pWnt^,  ,a^  the  fiicts,  that  Wii^f^ 
JSi^i^jthmJilli^  is^ue,  .ap4  t^t 

>feJbdtf,al^,Uv;W^,jp^oi^^^  pn  thapflrt 

MiMmt  4Jfti*r;prQVi»4^  jyffl  9f,^  ^^»  ^e,  ?9P 

.a^d«ijai^,;,aia .r^ayffiy  «ifl^S^;  by  hjm#.and  Ae.dee^ 
AQ^fi^jlfifk^,UBf»fitib^x^         ^l^eo^ius^jmd  r^%red 

4ook-aA<mt4t*,  f(»  lif«,  «rx.iQ  tail*  ,V  m,  ^  /f^  .^  f^^ 
xaildry4evi8e:Ove«iDtha^v;e];^o£J^.l^^  ^hild  liying 
at  ids  death ;  4P4  the.QOo^tmctia^iC^ftbis  wjOQ  be  (jroYierned 
by/  tibe  ttoduaiy :  elauaei.  it  is  plear^  ,that,  he  did  not  t^e 
an  idraolate  estate  in  fe^ ;  and  th«{  wcffds  of  the  de^se  *'Jo 
him  during  the  term  of  Jm  natural  ^fff^  and  im  ca$f  he  has 

VOL.  I.  M  M 
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Sxeh.  Ch.HEq.  Usues,  it  is  my  will  they  should  jointly  imherii  after  kis  de- 
^  /'  M  cease,''  do  not  give  him  an  estate  tail,  but  amount  to  an 
Ward  executory  devise  over  in  the  event  of  his  having  no  issue 
Bbyil.  living  at  his  death.  Roe  dem.  Sheers  v.  Jeffery  (a) ;  Doe 
dem.  SmiA  v.  Webber  (£) ;  Forth  v.  Chapman  (c) ;  Doe 
V.  BumsaU{d)\  Kirkpatrick  v.  Kirhpatrick{e).  It  is 
evident  that  much  reliance  was  not  placed  on  its  being  an 
estate  tail,  from  the  precaution  taken  by  WHUam  Slaie 
to  guard  against  the  recovery  operating  as  a  forliriUue. 
No  estate  is  given  to  the  issues,  and  it  is  dear  Aey  could 
not  take  for  life.  It  is  true,  that  in  Doe  r^  AppliM{/), 
under  a  devise  to  A.  for  life,  and  after  his  decease  to  and 
amongst  his  issue,  and  in  default  of  issue,  then  over,  the 
Court  held  A.  to  take  an  estate  taQ,  rejecting  the  words 
'^  and  amongst,''  in  order  to  effect  what  was  considered 
the  testator's  general  intention.  In  the  subsequent  case  of 
BumsaU  v.  Davy  (g).  Chief  Justice  Eyre,  in  alluding  to 
Doe  V.  Applin,  expressed  his  disapprobation  of  the  voids 
''  and  amongst "  having  been  rejected  in  that  case,  and 
declined  to  follow  it. 

Another  objection  to  the  present  devise  being  treat- 
ed as  an  estate  tail,  is  the  power  and  authority  givoi 
to  the  executors  to  sell  the  real  estate,  a  power  wholly 
inconsistent  with  the  notion  of  an  estate  tail;  indeed,  the 
testator  evidently  considers  that  he  had  absolutely  dis- 
posed of  the  whole  of  his  estate.  It  is  true«  that  the 
Courts  of  law  might  consider  the  power  merely  as  an 
authority  for  the  trustee,  with  the  consent  of  the  demee,  to 
sell;  but  it  is  apprehended  that  a  Conrt  of  Elquity  would 
treat  it  as  an  imperative  trust.  It  would  be  absurd  lo 
contend  that  fFilUam  Slade  took  an  estate  tail  in  the  red 
estate,  and  only  an  estate  for  life  in  the  personalty*  The 
annuities  and  legacy  for  clothing  to  the  ]>oor  shew  the 

(fl)  7  T.  R.  589.  '        (c)  13  V«.  Ill, 
{h)  1  Bam.  &  AM.  713.  (/)  4  T.  R.  83. 

(c)  1  p.  W.  663.  (g)  1  Bos.  Ic  P.  215. 

(li)  6  T.  R.  30. 
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proximate  event  on  which  they  were  to  take  place,  vix.  the  excH,  Ch.  in  Eq. 
death  of  ffilUam  Slade  without  leaving  issue.     There  is  a     k,2^1Lj 
marked  distinction  in  the  will  between  those  annuities  and        ward 
bequests  which  the  testator  intends  to  take  effect  immedi-        betil. 
ately  after  his  own  decease,  and  those  which  he  means  to 
take  effect  after  the  termination  of  the  first  bequest.     He 
refers  to  both  classes,  however,  in  the  residuary  clause, 
imd  intends  that  they  should  drop  in  fbr  the  benefit 
of  the  pardes  ultimately  entitled  to  the  residue.    What- 
ever may  appear  to  have  passed  under  the  residuary 
clauset  clearly  belongs  to  the  plaintiffs. 

Preiton  and  Lovat  for  the  defendant  Mary  Slade.-^ 
The' first  point  contended  by  us  Is,  that  William  Slade 
tdok  not  merely  an  estate  for  life,  but  an  estate  tail  in 
tfa^  estate  caHed  Batdmns.  The  word  '*  issues'"  in  the 
^•HH,  mdit  be  read  issue;  and  the  word  ''jointly,^  must 
be  oftiitted;  fbr,  otherwise,  it  could  not  be  contended  that 
iMn  vtk»  k  present  estate  tail.  Here,  there  is  a  gift  to  fril- 
Ham  Slade  for  life,  in  the  first  instance.  At  the  date  of 
Ae  iriD,  fUlKam  had  only  one  child,  issues  could  not  there- 
fbre  be  consider^  as  designatio  personce,  "  in  case  he 
lias  issues,  th^y  shall  inherit;  **  the  word  *'  inherit "  shews 
tbat  the  ](>er80ns  to  take  were  issue  in  the  general  and  ex- 
te^d^  tense  of  the  word,  and  who  were  to  take  as  heirs 
1il|^  di^^nt'luid  not  by  purchase.  If  William  Slade  took 
Mily  kn'-^fablte  fbr  life,  his  issiie  could  take  no  interest;  for 
tkhlii^8%e  had  dh  estate  of  inheritande,  how  could  they  in- 
h^iM  Thfe  i^ord  **  children,**  as  a  class,  has  been  held  to 
'ka  estate  tkfl,  but  here  the  word  is  much  stronger, 
igf^iytt^fs,**  Whi6h  m^ans  lineal  descendants  ad  infini- 
/bin,  aH^dssibfe  dei^cen^ants,  and  not  merely  children,  or 
the  first  generation.  The  word  "  jointly,**  used  in  the  will, 
must  mean  ''  all,**  or  else  must  be  wholly  rejected;  and  if 
rejected,  it  is  clear,  beyond  dispute,  that  fFimamSlade^  the 
son,  took  an  estate  tail. 

mm2 
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Bxeh,  CkimEq.       It  is  a  Settled  rule,  that  the  general  intention  shall  not  be 

,   ^^^^' M     contravened  hj  a  single  unintelligible  word,  to  which  sense 

Ward         Cannot  be  given.   The  word  "  jointly,"  conld  not  mean  joint- 

Bevil.        ly  i"  1^  ^^^^  grammatical  sense ;  for  then,  all,  not  only  those  of 

the  first  generation,  but  of  all  subsequent  generationE,  wtmll 

inherit  jointly,  which  could  not  be:  by  *' joinriy/*  Aerefol©, 

must  have  been  intended  issue  generally,  ad  u^mHtm* 

It  is  a  settled  rule,  that  a  devise  may,  in  favour  of  thefa>- 
tention,  include  all  possible  issue,  fliough  in  teni^  a  parti- 
cular class  only  is  included.  Robhwrn  r.  RohbU&tiifif. 
This  principle  was  recognised  in  Jesim  vl  Wt^kiifij. 
In  Doe  V.  Chandler  (^),  Lord  Kenyoh  expressly  statics,'  dial 
in  Robinson  v.  JRoUiMoyi,- beyond  all  dolibt,  die  feslatdt 
expressly  meant  that  the  first  taker  should  take  bnljr'an 
estate  for  life,  because  he  said  so  in  expl^esis^  tienriost  biit 
this  appearing  to  be  inconsistent  ^tb  his  general  intent, 
as  expressed  in  the  subsequent  pArts  of  his  will,  it  wa&*  de- 
termined both  by  the  Court  of  King^s  Bench^'WiXiii.  aftek^ 
terwards  by  the  House  ofLordSy  that  the  first  ta[ker  toA 
an  estate  tail,  in  order  to  efi*ectuate  the  general  ititenl^  net- 
withstanding  the  words  of  the  wiB  were,  to  the  first  tak^, 
**for  and  during  the  term  of  his  natural  ttfe^  mid  no  hm- 
ger,'*  In  Doe  v.  Cooper  (d),  the  devise  was  to  ^oe  fitr 
life  only,  and  after  his  decease  to  hi^  issue  ar  tefuats  m 
common,  and  in  case  he  should  die  without  issue^  over;  tfie 
Court  held  this  an  estate  tail  by  implication,  beoaoae  .eiM 
remainders  among  the  children  could  not  be  implieiij  and 
though  it  appeared  to  be  the  particular  intent  <ff  the  de^ 
see  to  give  an  estate  for  life  only  to  the  first  taker;  yet,  that 
intent  being  inconsistent,  was  disregardedi 

The  only  case  in  opposition  to  this  is  Doe  deni.  Sii^ongf. 
^ff{^\  which  has  been  over-ruled  hjjesscn  v.Wr^hi{f), 

••  »■•     ;:^  :      .1    i;;  i.  ..   -  ..i 

(a)  1  Burr.  38;  2  Ves.  225.  (e)  11  East,  668. 

(b)  2  Bligh.  2.  (/)  2  Bligb,  2.     See  the  obser- 
(c;  7  T.  R  531 .                              vations  of  Lord  Ttedadate,  p.  58. 
^d)  1  East,  229. 
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and  Doe  y  •  Harvey  (a).  In  Forth  y«  CAapmau{b),  a  gift  to  Bteh.  Ch.  m  Sq, 
a  man  and  his  heir,  and  if  he  should  die  without  issue  then  18^7. 
oyer,  was.  held  to  be  an  estate  tail  as  to  real  esta^te  in  &your  warp 
of  the  issue>  and  that  the  intent  might. take  place*-  •  Doe  v.  ^  ** 
^urnsatt  {c),  was  a  deyise  to  one  for  life  and  to  her  issue^ 
bi4t  in  default  of  such  issue,  or  being  such  j  if  such  issue  died 
undei:  twenty-one,  then  oyer.  That  was,  therefore,  a  devise 
wholly  inconsistent  with  an  estate  tail,  as  the  issue  might  take 
Ijie^fl^e  as  purchasers:  the  estate  was  to  determine  by  their 
death.  UAder  twenty-one.  An  estate  tail  goes  through  all 
the  issue  to  the  utmost  length  of  time*  hi  Roey.Jeffery{d)^ 
libera waa  a  devise  to  T»  jP«  and  his  heirs  for  ever,  and  in  case 
he  #jl)Q|ild  die  wd  leav^  no.  issue,  then  over ;  and  the  only  inr 
.^piil^yjii^at  oase  wa&,  whether  the  limitation  over  was  too 
Winotfi:  that  ca^  ip  referrible  therefore  to  the  law  under  the 
lefqrpipg,  of  e^eo^oKY  deyises,  and  not  of  estates  t^ 
>iTh«  oonBtructipB  xumtended  for  oin  the  opposite  side  is, 
that  the.  real  estate  and  4he  personal  estate  must  go  piece- 
meaL  .  As  to  the  real  estate^  at  reasonable  construction  can 
be  put^.Mpon  ,the  deyise.  .  It  is  a  clear  principle  of  law,  diat  an 
executory  devise  cannot  Hake  effect,  except  to  giye  effeet  to 
a.will^o^  part  of  a  wiU^ which  would  otherwise  be  inoperative^ 
JScxeGutQiy  devises  w^re unknown  ia^ieient  times^  Thegift 
*of  th^  {>ersctfial  estate,  in  the  present  case,  is  clearly  void  for 
i!^in0temess;  the  word  f^foatm^"  which  waa  in  Fortim. 
.Cfwpmmi  and. upon  which  that  case  in  some  measure  tum- 
:ed,  ppt:being  tor  be  found  here. .  The  devise  to  William 
jSZo^iWas  of  an  estate, tail  by  implication  in  the  freehold; 
and  with  respect  to  the  personal  jHroperty,  WilUam  Slade 
took  an  absolute  interest  in  it,  under  the  established  rule, 
iha^.  any  bequest  of  personal  property,  which,  if  applied  to 
real  .estate,  would  give  an  estate  tajl,  passes  an  absolute 
interest  in  the  personalty. 

(fl)  4  B.  ^  C.  610.,  (c)  6  T.  R.  3P. 

(6)  1  P.  W.  663.  (rf)  7  T.,R,  589. 
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JBivA.  c».  In  JBj.      A>i^tf  for  itfoy^e,  the  mortgagee.— j 

^^^^'  *  structioD  cootfinded  for  by  the  plaintiff,  that  the  deviae  to 
Ward  lft//fai9i^fac(dwaaafee^.with'aAefl^eeaior7deviaaoTOrinam 
Beyil.  eyeiit  which  had  happened,  were  the  true  Goastrsctkmrbat^ 
which  he  insisted  it  waa  not  I '  yet,  thLr  Cbuii  had  no  t^ht  !«► 
interfere  as  against  the  mortgagee,  but  the  j^dindflb  must 
be  left  to  their  remedy  at  law;  and  the  mere  charge  of  didbli 
would  not  enable  them  to  withdraw  the  eose^frdm  Che'^prcH 
per  tribunal  to  a  Court  of  £qui^.    And  he  »tfeireA4a' 

BarhujY*  Salter  (a). 

•    ■    I-  ■ 

harder  in  reply. — ^None  of  die  authorities  citedicnr  thed^ 
fendant,  Mary  Sladcy  expressly  apply*  in  the  present  ease, 
there  is  no  proviso  in  case  fFilliam  Slade  shall  noi  leo^ek^ 
sue,  or  in  default  of  issue,  which  are  to  be  found  in  JbtioM 
and  fFiright,  and  all  the  other  cases  whi^h  have  bemi  cited. 
In  Jesson  v.  fFright,  the  Court  was  alsamuch  petpleked  as 
to  the  mode  in  which  the  issue  would  take,  the  limttdtlon  be- 
ing to  tbem  as  tenants  in  common;  a  difficuhy  miiieh  Lord 
Kenyan  seemed  to  have  felt  in  Doe  v.  Cooper ,  wli«i  he 
observed  that  cross  remainders  could  not  be[  implied  in 
that  case*    But  no  such  perplexity  arises  in  the  ppesenl 
instance.     The  direction  in  the  will  for  ascertaining  the 
testator's  residuary  property,  and  the  bequest  of  the  An- 
nuities, clearly  had  reference  to  the  death  of  WiUkm 
Slade,  and  could  not  apply  to  an  indefinite  fisdhure  of  issue, 
but  must,  of  necessity,  mean  issue  of  his  body,  living  at 
his  death.    But,  at  all  events,  the  residuary  etause  had 
the  effect  of  giving  a  fee  in  the  real  estate,  with  anexe^ 
cutory  devise  over,  which  could  not  be  barred  by  the 
recovery.    He  also  cited  in  the  course  of  die  argument 
Hogam  V.  Jackson  (Jt). 

* 

Alexander,  L.  C.  B.— This  is  a  bill  by  William  Ward 


(a)  .17  Vcs.  479.  (6)  3  Bro.  P,  C.  led. 


1827. 


'•' 


The  will  b^ins  thus : — **  I  William  Shde,  as  to  my  world- 
ly estate,  I  dispose  thereof  as  follows,  vi».  in  the  first  place, 
I  direct  that  all  my  just  debts,  funeral  and  testamentary  ex-, 
pentes,  be  paid  as  soon  as  comenient  after  my  decease ;  firsts 
J  give  and  devise  to  JViUiam,  my  son  by  Jane  Mattock^  aB 
thatmy  messuage  and  tenement  called  by  the  name  otBald- 
wins,  now  in  the  occupation  of  Thomas  Wardf  with  all  the 
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and  his  wife,  against  the  devisees  and  executors  named  in  E9ch,ChAnEq^ 
the  will  of  fFilUam  Slade,  to  carry  into  execution  the 
trusts  of  hie  will.  The  plaintiffs  are  the  devisees  in  re« 
mamder,  as  they  contend,  after  certain  prior  estates  de*- 
vised  >y  the  will  of  Slade.  Besides  the  trustees  of  the 
will,  JVfory  Slqde,  the  widow  of  WilUam  Skule,  otherwise 
Maiiooky  a  devisee  under  the  will  of  WUUam  Slade,  and 
BiaQ,Moberi  Moyse,  a  mortgagee  under  that  devisee,  are* 
made  parties;  Mary  Slade  also  claims  to  be  entitled  un- 
der the  will  of  WiUiam  Slade,  otherwise  Mattock,  to  the 
fireehold  estate  in  fee,  in  consequence  of  a  recovery  suffer- 
e4  by  hm;.  she  also  claims  under  his  will  to  be  entitled  to. 
tl^;  pe^rsooal  estate  of  William  Slade,  to  which,  as  she 
alleges,  WMiam  Slade,  otherwise  Mattock,  became  entitled 
under,  t^^  will  of  William  Slade. 

,  ,QjK  the  part  of  the  plaintiffs  it  is  contended,  that  FTU' 
Uan^  1  Slade,  otherwise  Mattock,  took  only  an  estate  for- 
lifia  in  the  real  and  personal  estate,  or  else  an  estate 
isL  6ieiB,  the  former,  with  an  executory  devise  over  to 
the  plaintjfia  in  default  of  his  leaving  issue  at  his  death; 
a^dthat  he  took  only  an  interest  for  life  in  the  personalty* 
These  being  no  heir  at  law  to  the  testator,  the  Attorney-' 
General  has  been  made  a  party. 

.  J  have:  said  that  William  Mattock,  otherwise  William 
iSfaidb,  buffered  a  recovery,  and  if  he  was  tenant  in  tail,  the 
plaintiffi  have,  therefore,  no  interest.  The  cases  upon  the 
subject  iare  numerous,  and  in  sontie  instances  they  are  not 
very  easily  to  be  understood  or  reconciled.  There  appears 
to>iae»  hdwever,  to  be  no  real  difficulty  in  the  present 
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1827.        Stonham  Aspal,  or  in-iiihy  bt!hef  ^^imri^'adjoin^^,  m 

aibt^aM  tbixhQ',  ta  hifcVe  and  to -hiiyidv  dufin^  thetertn^of 
htt^naturd  Gfe/  and  in  case  hid  has  isBiiM;  then  it  is  my  #i]l 
fhe^  !^li6iild'j6intly^inherit  the  same' after  his  deoeaie,/^'  •!) 
'  Tbei^  is  n6  devite  bver  inthis  particiihr^arf  of  tbe^wS^ 
'^''TK&'fdsN^iitof'thiHi  ^Veis  deVend  kglieies,  and'Jprcloeeda^ 
''  and  I  will  and  ordttih-thidt  the  ebi^ntonr  ottMt^  ylSkiM 
i/t'ix}^iif^^i)x&'piirf^^  mt|i  dUooilye- 

fktrSiikti^r  efi^/^  aiid>  thta<  Kmmesf 

WHlV'^^ln^Syi^lf  th^  ^it  fthd  ile^t^'of iby  effidcAl/  xieBLond 
|iieirkmal/'iHikt»eieW^^<itJd  whe»e^ibe^if/iidt  fctemnbefeii 
di^osed  bf,  lik^f#{^  bll  wif  tti6M)ri>  and  nMet^,  loifl'  eeoiiii» 
tkfs  'fe^'ttKmeyy  aMd  aU  deht^'d^^  aM  i^ng  'taiarvi  the 
Hme  '6f  tity  dece^i§cf,  after  ]^yiiig  tn j  jiis|;  debte^  aa^'takUB 
ceLre*  for  thb  fiiaytheift^^ my -le^oies^'i  da  gi^e  andbe" 
^[tteh^  to  Witttam'^  my  sbn;^  biit  in  cade  lajr  son  A^HEHiini 
diiefs  trithont  isatie/  then'  it  ic^  arf  will  that  the  wlioleto^nqr 
^lop^rty  bb  a^eeiWnedy' ahdaftev  giving  ^vieral  od^ 
le^cie^;  the  testator  pfoeeedsy  *'  and  the  reat  and  resiidiad 
of  my  property/  together  wilb  the  lygfere'^utioaiai  lammfc 
iies/aS'tfi^y  drop  off,  I  gire  and  be^u^hi  in  equal  |)i»p» 
tiona  to  Marf  the  wife  of  my  son^  Wiliiami  Bnd<  •  Jfordd^ 
the  wife"  of  TA»mtt$  Ward,  of  Sttmham  u<ipa/;!f  i '  There  m 
nothing  HkCfte  m  the  will  having  any  reference  to  die  nrtair 

derised'in  the  firgt  clause »!»•     .■*    » m  it -•  .} 

•  Thet^  ^an  be  no  doubt  that  the  worda^in  the  fi^rat  dsiifl^ 
if  taken  alone,  and  without  az^  uorey  wOnld  give^  JFifibNa 
iSfod^  merely  an  eatatefw  life^  andif^he  haliiasues^iiubh 
iaaiieawere  tb  take  jointly^  ihereis  Qo«l«daei>tt)dBM^iiiar 
any  words  which  cdrid  be  eonaidered  to  enlaag^tfaedeinaa 
into  a  devise  in  fee.  IFt/ttaisr  died  without  iaauesi^whatrirer 
estate,  theitefore,  was  intended  Jw his  iaaue^ituvfaally <]ii&«f 
the  question.  It  is  clear,  that  whatever  interest  waa  not  giv- 
en under  those  words  must  be  considered^  aslil^chided  in  the 


subsequent  devise^  and  tbe  l|dH>l&.ccm9tructi9^<tuam^upo|v  j5«A.cik^jEgw 

the  subsequent  and  residuaiy  devise.^  .  ,  -,    . ;     ,.  y      ,  ^^^^'  » 

'•  I  hare  looked  into  all  the  cases  which  have  beeip^  cited^        Waro 

tod  a  great  many  more^  and  it;seems  accordant  widi.  aU  of        beyiu 

them^ito  hold  the  estate  of  WiUiam  Slade  an.  estate  tail  4a 

the  freeholds    If  fPtlUam  Slade  took  an  estate  tail,  tlipre 

seems  to  be  no  doubt>  indeed  it  ia  not  diq>utedj  thatiAiFas 

bah^  by  the  I'ecoTery.snffered  rby  him^>.  >  ^::;  [i;-!  |t,ri'^ 

'  Aai.to  tbe  personal est&teitbatsee9l^tabep^)|id^4i9i4nA 
^Ofttroedby^ the s$niede|we.. . Jtis^L^settlediVql^ A^ 9,^^ 

Grtmi^^m' Barlow  i{»JSalier{a}t  iJn  t^xsas^  t}»e  testcrf]:^ 
gave  all  her  estates^  ireal  and  pers^nalj  |U>  h^  damgbter  an4 
bAt  heif  a^  and  in<  case  she  dMi  withoutissue^  all  to^c^  ^jtivi^t 
edbetvvleen four nephewaandnieoes;  todSir  Willia^Qr^^ 
apptors  to  have  come  to  that^  which^s^enia  to  be  Uaieright, 
eoiiduiion*  HeQb8arYes^f'ini¥hatjB¥er,#en8e^e^ii>rdy^ 
ia  to  be  uliderstoodi  it  is  equid^  necessary  to  d^ide  th^ 
■wflDoing  crf'the  words  m  case  ^he  dies  teil^auf  issu^,  wh^^i^ 
tb^y  avetto  be  construed  to  mean  ¥rithout  issue, gen^raUyi 
ooratthetimeofthedjaughleredeath*  Ifthe^hequestovejc 
fae^ooremptey  it: will  .be'  UnneceasaryjtOidejtemriiie. what 
descri^oh  of  property  ia  comprehended  in  it.  .  '|t  ay pe#J7s 
in  some  of  the  early,  easesi^hat  tbe  judges  indinied^toiio)4 
tlieee  wteds  to  mean,  without  isiiue  at  the  death^of;!^ 
person  named;  but  ever  since  the  case-of.iBeaii^Cf^ft  tf. 
J}ortker{b),  a -different  rule  has  prevaiiedi.and  itis  nqif  9et- 
ded»  th4t  unless  there  are  expressions  or  oircumstances^^oai 
«rhich' it  can  be-,  collected  that  .th^e  Wf^a  ate-  used  \ui'  '-e 
morief)€t>nfined'ectasei  they  are  to  hav^  their  legal  signi^ 


iion/rivi  death  wil^tatissuegeneeaUy^!'.' r'.  >i  <.,  /  u. 
:  In  the  present  case  there  do  not  Sj^pear  to  be  any  iiexpv09r 
cdons  oC  circumstances  sufficient  to  indnoe  me  toifconstrue 


fiWb  CAfl69  m  THB  nCHBQimM, 

E9^Chi»E§,  tfaemaicontiMtingdielegaiiigtiificatieBofl 

»  ^    ^     in  case  he  has  issues,  il  is  my  will  they 

Waaev        tho  mcme  ^ftei^lik  decease/"  so  as  to  make  il  a  dying  witfi^ 

Q«Fijb«       ^VP^  issue  within  a  Umited  period^  suofa  aa  the  tmie  e£hk 

deoeaie^    The  words  '^  kming  issue,"  or  *'  aiaotig  sddi' 

iaste^^  iriiicdi  ow  Id  be  fbund  in  maiiy  of  the  taeea,  and- 

wfakk tdoDi  tothanneinflueteed  pome  of  the  deciaioai^  or  aay  ^ 

wnrds  tantampimt  theretOi  are  not  to  be  found  in  thepie^ 


'it  haai been  voy  slioitgly  argued,  that  the  testator 
most  kayl^idilurfy  intended  a  dying  withoul  issve  fifing 
ajbitbeiidsatikjof  WiUiamSlade,  odierwise  MaHoeitr  tad 
i^sv^poct  «f  tbat'OOBBtruction,  the  bequests  ef  the  iuHmi^ 
ties:  jan4  Ifiguciai  hate  been  called  in  aid.  It  appears  to 
me,  however,  that  the  case  of  Bar  law  v.  Salter,  is  a  most 
decisive  authority  on  that.pcttnt,  especially  as  I  entirdy 
concur  in  the  reasoning  on  which  Sir  William  Grant  found- 
ed his  judgmeut*  I|fi.tbat  case  there  was  not  only  an  annui- 
ty, aa  in  the  present  instance,  but  what  is  much  stronger,  a 
part  of  the  fund  was  limited  over:  and  yet  Sir  fFUUam 
Grant  ei^pressly  observes  ^*  IVhere  nothing  but  a  life  in- 
terest is  given  over,  the  failure  of  issue  must  necessarily 
be  intended  a  fkiliire  within  the  compass  of  that  'fife ;  but 
whei^e  the  -entire  interest  is  given  over^  the  raerecinnuft- 
stanoethat  one  taker  is  cbnjfined  to  a  life  interest,  lunlHshcs 
>.  n,  %.'  Botfidication  of  an  intention  to  make  the  whole  bequest 
dep^d.upon  the  exbtence  of  that  person  at  die  time  whsn 
th^.ev^At  happens,  on  which  the  lunitation  over  is- to  take 
effect:  when  a  remiunder  for  life  has  been  limited  after 
an  estate  tail,  it  never  was  argued  that  an  estate  tail  could 
'Qot  really  tie  meant  to  be  given,  because  of  the  improba- 
bility drintenditig  a  personal  provision  for  one  person  after 
t,  Jit  biujo-  ;  -the  indefinite  failure  of  issue  of  another."  Now^  if  a  gift 
of  a  part  of  the  capital  itself  will  not  (under  auch.  eircum- 
stanpj^jB)  h^9  ,tbc  effect  of  converting  it  into  cm  estate 
for  life,  how  can  it  be  said  that  a  mere  bequest  of  an  an- 
nuity will  have  that  effect?     To  hold  so,  would  be  in 
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direct  opppailiQA  IQ  the  authority  of  thut  omo^  aadttooiil'  j5wft.t^fti«^ 
thA  piipd|>^  wAori^fl  upon  th^  sulyect.'  -Itl  seems  toi      1^7;' 
ismi  that  no.  doubt  cAUi  be .^nlertaiiiedjdial.^Fi^ 
tfliQkim>ert9M#.t^.ai}d  hi^nogthantad  that (Cistato  tail Igr^ 
the.seeofefy,  he.  had  ?aa  abaohittt  {k>flfcet)  of  ^dilijposal^iai? 
tbe.reel  eetate,  mdthati  he  badaik  abbcdate.inlfebdit  ftindni 
jMimwAUjf t  wd  that  ocmflequentlgr  h^  waa  ctntitibfLtoIcB^r 
poae^ ef)the  Yhote in aoch nuameF aahethoughtfit^'  ^anr 
<^  ojiiiiion  the  bill  must  be  dismissed ;  and  I  must  cmBum^ 
aftti^QQUsaHing  lAne  fllttthoritieaiJteofeisi4eribiat6  hesd  yaicy 
dearcaae.    The  casea  seem  tome  to  beattmiifonfa^'eBa 
oept  Ih^  Tv^  diilft  whidi  haa  been  expeendy  oi^eMulad  by 
LKMrd.i^(l^iK(afe«    The  ease  aeems  to  me  to  be  soicleafl^ 
that  I  tl^ifik  the  plaiDtiff  must  pay  the  costs  of  all  jpaitiesit 
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BiCSKERSTETH  and  ^eJn/M  mov^  for  a  refereiice  to   where  « toiici- 
tibe  Mastec,  to  tax  thb  pkdntiffs  their  coitii  of 


iMi  tor,  engaged  in 
TuriousniiU, 

lections  atid  exeeptiobsy  and  of  the  argmnent  of  <tboae  obtained  pay- 
eoceeptmns^and  the  oordjer  made  on  such  argttmenti  andiMr  court  of  a  sum 
MiBSter^s^ certificate  in  pursuance  thereofp  wd' also^forif  t^Xt 

.•,rT..  ;,..    ..;....:)    ,   .■•  ..,!;-.  the  cause,  and 

retained  it  to- 
.  : ,  '  '■   wards  his  costs, 

and  jupon  a  tabsMnent  taxation  of  his  hill  it  appeared  that,  at  t)ie  tine  he.  obtained  payment  of 
tlte'  mo^ft  hi  had,  ^n  fiie^'  been  dilready  over-paid ;  the  Oodtt  refined,  'itp6h  a  imon  for  that  pur- 
pqsei  to  cliaiji;^.  him.  with  ioter^,  the.  parties  hi^viog  mfda  q^nv^nble^l^; before  they  taxed 
file  66^ts,'  and  t^ere  being  no  fraud  or  laches  imputable  to  the  solicitor. 

:  IWrheflffxcepdpfAs  are  tfkeh  to  the  If  aster's  oertifica^;9rthie  tapialioiK^cpflH!^  the  grooiid  that 
he  has  not  charged  the  solicitor  vrlt^  all  the  monies  received  by  him,  with  which  he  ought  to  have 
feet*  ohatg^,'  and  siieh  elxceptions  arft  aloweO,  attA  the  MWe^  di#iM^  to  Vtfview  his  report  in 
thfit  reroect;  the  Court  dues  not  give  tlie  exceptpit  t^e  cps|s  of  such  prpoeedjJKi^  on  tho  ground, 
flMt^fy  m  n^'ssary  to  coirect  a  xtlMkt  or  min)Jpfehienfioii  of  khe  Ufstef/ ' 


.  \ 


BUh  CASES  IN  TH£  EXGHEQUW, 

EfuiL  JSxcA^    T^tereaoe  to  the  Master  ta  calculate  iateiest  upcm  two  seve- 

.^^^^'  ,     ral  siuna  of  S^SL  4c  SdL  and  63^  by  the  Master's  certificate. 

WuoBT      ipuod  to  be  duefrom  A.  B.^  sorming  partner  of  C  Z>» 

s%yTwii;o«^    aipd  £•  jPm  the  late  solicitors  for  the  plaintiffs,  firom  the 

S^  Moff  1822,  at  the  prate  of  5 per  cenL;  anl  that  the 

Master  might  also  tax  the  costs  of  and  occasioned  by  such 

calculation' of  .interest;  and  that  the  amount  of  such  seve-i 

nil^.c9sts  and  interest  might  be  «dded  to  the  som  of  G952.. 

laSf.  9<^^t  found  to  be  due  by  the  Master's  certificatfBs  from 

t^e.saJM}.4*  ^^  ^  4^e, plaintiffs,  and  be  paid  hy  the  ^ajd 

4*<A.tQ  th^  plajntiflB^  ....  >  ,  ^ 

.ft.i^ppea,n4  &om  ^.affidavUa  iled<in  support  of  the- 
inotion^  that  this  was  a  suit  by  a  ki^e  of  tithea  and. his 
assigneei;,  agaiiist  a  number .  of  occupiers,  for  aq  .eccovnt 
and  satisfaction  of  the  tithes  due  from  them-,    luM^h 
1820^  it  became,,  from  cii^cMzui^t^nceSy  desirable  tp.aupeKu. 
sede  the  commission  i\f  bankri^pt  ag^^iiqs^  th^  Je^^s^e^  and 
tp  make  a  compQ^tkm  wi^  bis  .cnedjylrQrs;  and»^  with  that 
view,  the  assignees  of  the  lessee  requested. the  than  soficir 
tors  of  the  plaintiffs  to  give  them  th^  probable  amount  of 
their  costs  in  the  several  suits  then  depending,  allowing 
for  all  possible  cpntingenpie^^;  and.  after  ;some  calculatienu 
E.  F^i  one  of  the  paxtners]|  sipce  decea^ed^'  fiioed  Mfon  the 
sum  of  2700/.  as  thepcohabl^,aipQunt.o{  su/ch>coet%4uirii 
cnarges* , . . .      .........       ■,•  »     ■.-..■•;  ..:.••,  '>•.,,  p  ■  »  ifi.  nrf  •••.r* 

^  Thi^,  deiendants  ^in  the  tithe  suits  ^pe^drto  tbe  HtmH 
<^JjQrdg,  ^d  such  appeal  was  .de^e4  iaifwpimof  4b^ 
^ssee  in  the  year  1802»  but  wi^qutco^ts  oaeitb^ar  side;:aad 
^hich  decision  the  affidavits  on  th^  part  jpf;  the  |daintfffM^ 
presented  to  have  produced  an  obs^?v^tip|i{rpmri&.F«,  that 
i^  would  not  make  a  differenoe  in  his.  costs  ^{mwet^ian 
MX)/.  The  affidavits  on  the  part  of  the  plaij^tiff  fiifCho 
stated,  that  in  and  before  Matf,  l&t^  4»J^  ^^ ^Can  had 
r^eiyeji  several  sum^  of  mopqy  ^r^pst^.froii^  th#*de&idU 
apjts  i^,  ^ ,  suit,  and  h^  irecciv^  ,oth«r  ^ums  qf  wmt^ 


V. 


TRINITY  TfiRM,  8  OEO.  It.  ttSf^ 

from  the  plaihtiff,  to  tlie  amotint  of  S99^.  17^.  lOcf.'  atid    EquU.  Etek. 
no  ftirthef  costs  were  subsequently  incurred.  '  ThUt  iii'     ,  ^^^^*  ^ 
ilfay,  18^2,  a  sum  of  697;.  3^.  6^., standingin  t&e'haM^      Wmow 
the  Aecountant*G^neraI  in  trusty  iti  this,  causey  l#as  i^e^y^ 
by  Messrs  yf. -B.  ^  Cd.    That  about  the  mid^teToffli^  yetor 
18«8,  Messrs.^.  B. ^  Co.  deliveted thieir  billfiiif  ic6«fe  tid^ 
the  jiainMk,  ambuntitig  in  thid  Whole  to  SffI2t.  l<9»i'8tf/ 
m^ftihg  an  apparent  balailtce  due  to^theih  of^iSt.  I7if.'&ii* 
And,  inViv^  1825/ the  fdamtiffs^b^  an  brd^  ^ 

^.^B;;  as  the  fluitvivlrig  partner  b#i^.  A  ^  (3&.,  to  deKv^ 
his  bill  of  costs,  giving  credit  for  aK  monies  i  rfefcfel^d^cT' 
OF  bn  ttdsount  of  thiis  ipAaifrt^t  iuid ft  waa^it^ftfiMd^to  ^e 
Mristelrto  tax^ such  bilk  =         '■''■   -     -'/  ail;  ^^vu^  ,t?/ii.:cc^ 

The  Master  by  hi*  certiBcatfe  dated  2Sd  April;  1887; 
eortJ^ed^  that  he  had '  ta±ed  th^  Mis  atf  SfT29L  1^:  3rf;, 
ahdaft^  stkting  dsrtain'  acci6unts  betfwden  the  liariies^^d 
iklited  a  briatice  to  be^dueifiroin  A.  !B.  as  Surviving ^a(rtbeie 
^A.^B.SfC&.  to  the  plaintiffs  of  5281. 4^.  9d.  tOwWdHhi! 
add!^  104/.  11*.  6rf.  fbr  the  cdsfs  Of  taxing  thiel  hVlki 
making  altogeAet^!  682/.  15*.  9d.  The  plaintifi^  eit(;ept^ 
edto  the  Miebster^s  certifica^,  on'  the  gr^undthathe  hkfl 
ncftOikpged  A.  Jff.'wkh'a  suni  of  6a£  ta  oldl^a^c^;  idi 
le^  to  be'ifi^tke  harid^'of'if.  J?.'  ^  Cbi,  ktid  had  hot'disi^ 
aikywed  ceM^nn  eha^gel*  inadi^  in  ilibil^n^  -  And  bttUbe 
argulnent  of  those  exceptions,  it  was  referred  back  fo  tlti^ 
Masi^  16'  i*«vlew  hb  d^tfifl^t^  a»  to  ifie  stiiai^'of^(^/. 
The  MAster^  by  l^'fdrthet^  aerttfii^iite;  dated'^e-^  J^^ 
185W,  accordingly  charged  i*.\B.  with  the  BaSd  Hahi'  dt 
68J.- the^ame  thakihg  with  Are  63^;  15*.  9<;.,  th^  balahb^ 
atatedbyliisftrst  efertiftcktei  6^/:  15*.i9tf;  *         •  i 

•  AteaffidaVit  Wasni^  By  A.  J9.V  th<sf  athrHvingpkrtnei'i  (hsci 
th6  m$kii}^^tttm  o^%U^  biiBihcfs^hadb^en  ^ollyl^ft  to  W. 
l^whaWas  i&e  tol;^plers(k]^^iAM^t^^Vhlg4te 
expkniatioh  on  the  subject,  but  ihtct  h^  had  been  dead  tctt 
$oimyeAT8.'A.  ^By^'  by  thi^'ieiffidwtit;  liWdcfniM  that  he 


cAsm  m  THE  BxcRBomm, 

Mqdi.SaA    knew  iUat  any  bdance  iv«8  due  to  the  plaintiflb  at  dbe  tfanib 
1^2^     <tf  the  taxadOB;  and  abo  suggested  that  if  £.  F.  had  been 
Kvhig,  the  hiBs  cif  eoirts  would  probably  hare  beeh  to  a  tanA 
larger  amount,  a8>  from  his  death,  the  probability  was,  that 
nameroitta  eharges  W6re  omitted. 

^  '  The  Miject  of  the  present  appHeatteii  waa*to  tJiafge 
i^;ii.  with  interest  on  the  BftSl.  4*.  M.  and  OSfj  die  bfi^ 
lanoe  due  from  A.  B.  Sf  Co.,  from  the  SUA  Mayi  18M^ 
when  the  rami  >ofWUi  Si^  Sd.meA  tdc^Hiredhy  them  frte 
diciJ;Aice6mitih]t»Gene»d,  on  the  gf^Moid  thM:  eooh  soli 
had  been  unneccesxrily  Aid  impropeflf  i^e^eiteiA^aM  re« 
tained  by  them,  and  without  any  probability  of  their  costs 
amounting  to  it*  .     .  »  .  {  ..    •:  -  -  -  . 

In  auppoirt  of  theiqiplieatidn,  Bkikfriiki^^knAiSHttMi 
strongly  urged  the  oondastoii,^thatthf(  money  had  iloMes^ 
aarily  been  reemTed  from  the  AecomltanfrOon^tial^  tl^%e 
drairn  from  ibe  circumstances^  of  2.  R  bavtiig  emttplltel 
the  probable  amount  of  the  costs,  itithiSSt^  e\^  W»^ 
thigency,  at  a  sum  a  few  pounds  le^  thaoi  theanm  Onfed 
by  the  Master,  notwidistanding  the  adtfticmal  eifiBiiSe  <^ 
the  iqppeal  to  the  House  of  JLiOrds/  •  And'diey  wtMiteffaM( 
that  die  money  having  been  reoehi^'atM^fieeaitiMI  hf\4j9. 
4r  Cbi,  it  was  but  reaamable  that  tib^  tfibuld  'fit^lM  ib^ 
that  interest  ufaich.  the  plaii^An»iMMlia!i^e>deHV^  if^tt^ 
moneyhad  not  been  so  withdhiwlii^  ^^Fhejr  iidn^tii6dy'il<Mr- 
eter,  diat  ho  pceoedetit  couU  be  ibiitad^ftntthi&il^^ilAMiM. 

•  Knighif  in  ojpipQUtioii  to  tha  mdtioi^<^[<el{ell  Ott  Ai^'aftAii^ 
Tit  of  ^.  B.,  and  coniiehded  that  iittei^eatiiii^lildtpli^lte  ft^ 
money  due  from,  or  ircmahnng  inihe'han&^aiftj^^piMtei 
except  where  a  security  had  been  given,  or  in  dioee  casei 
where  there  had  been  an  express  promise  to  pay  interest, 
or  where  interest  was  payable  on  a  balance  due  according 
to  the  usage  or  custom  of  trade;  within  none  of  which 
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principles  did  die  present  <^a6e  come;  afeid  he  leftned  tb 
CaU&n  ▼•  Bragg  {a\  De  Haviland  v.  JB<m76r&tiii^{i)»!G4f^ 
Jo»  T.  Swan  (c),  Hi^h^Y,  S(arge»t{d)y  Mellv.'Fr^J^p 

Bicker sieth  in  reply,  contended  tliai  the* •ca(ie8>«it4Ml 
had  no  application,  and  distinguished  thii^  fromidie  ^fi^  of 
money  due  from,  or  remaining  in  the  hands  of  a  j^aivly  With^ 
out  any  security,  or  any  contract  for  <;h^  paynlenil  of  Bitef** 
eat;  on  the  ground,  that  &e  party  her^had'ttimeclsssaidty 
and  improperly  received  money,  trhkb  bulforhis  iteptd^ 
per  receipt  would  have  produced  interest.      .  • 

Alexander,  L.  C.  B. — It  appears  to  lat  Ai^^ikhm^ 
tion  ought  not  to  succeed,  so  far  as  it  seeks  an  account 
and  payment  of  interest.  It  is  quite  a  hovel  application 
to  charge  a  solicitor  with  interest  oa*  balaii<^ei  wbich^^ontt 
taxation  of  his  Inll,  appeacs  to  have 'b^en'for*  some  tiirte' in 
his  I^nds*  It  seemi  cteat»  that  no  sctM%  at  <law< would  U6 
merely  for  the  ifeeov^ry  of  the  hititoesti  Aecolrdidg  H  A^ 
genetal  grounds  and  ptindples  of  equitgr^  on  which  thiii 
Court  proceeds,  it  may  be  very  ptoper  in.eaites'Of  oimfi^ 
dential  transactiona  betweai  pstrties,  whfere  one  bf>(J||8mtiil 
bound  to  take  care  ^t«>0ney  is  made  productive  of  lint«0^ 
est  for  the  benefit  of  the  oihcbr,  to  dbarge  that  party  iwitk  hk 
m^kct  or  default  to  obtain  interest.  Thd  principle  6eems4 
correct  oneiy  and  I  sh^iuld'be  disposed  to  fellow  it,  if  die  pre<- 
sexist  case.came  withikii  dutt  princii^i  bilt  which  it  does  not. 
In  this  instance,  the  confidence  reposed  in  the  solicitor 
Wi»  deteitniped  in  }«8S3^thJs  money  iharringbeenreemted  in 
tbo  i4i4dle<  of  the  preceding  year*  The  bOk  o£\cotts  are 
deliver^  m  l$28»  and  iheA,  ot;  eves  before  die  bSls  were 


(a)  15  East,  224.  (e)  1  Swanst,  90.    See  also  JOc 

(b)  1  Campb.  50.  '  Btrnaks  v,  f idler,  2  Campb.'426; 
<c>i9  East,  419.  Bigbyr.  M0Cfuimar^  2 Coi^,  4l5.- 
(d)  2  B.  &  C.  348. 


V. 
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SqmU.BjKk,  deHveted,  the  partiefl  might  have  taken  Ae  necessaqr 
.  ^^^^'  ,  meamires  to  tax  them;  instead  of  domg  so,  they  hty  hj  ftr 
WftioBT  two  years,  until  the  only  person  capable  of  giving  any  ex- 
planation on  the  subject  is  dead,  and  then  they  proceed 
to  tax  the  bills,  and  the  remainder  of  the  time  has  been 
occupied  in  that  taxation.  If  there  had  been  any  gross 
fraud  or  laches  on  the  part  of  the  solicitor,  or  any  onne^ 
cessary  obstacles  or  delay  had  been  thrown  by  hmi  in  the 
way  of  the  taxation,  I  think  there  might  have  been  some 
ground  tor  charging  him  with  interest;  none  such,  how- 
ever, is  suggested ;  and  I  am  therefiMre  of  opinion,  that 
this  motion  must  be  refused,  but  without  costs. 

G  ARROW,  B. — I  am  of  the  same  opinion. 

HuLLocK,  B. — I  concur  in  the  judgment  of  the  Court. 
But  I  feel  no  hesitation  in  expressing  my  opinion,  tfail 
the  Court,  in  the  exercise  of  its  jurisdiction  over  its  owe 
officer,  may  visit  him  with  interest,  either  aa  interest,  orul 
the  shape  of  damages,  for  misconduct,  if  a  case  of  mnoon- 
duct  be  properly  made  out;  that,  however,  is  not  done  m 
the  present  instance.  The  cases  cited  do  not  appear  to 
me  strictly  to  apply.  In  the  common  case  of  an  action 
against  an  auctioneer  for  a  deposit,  interest  is  not  general- 
ly given;  but  there  are  cases  and  dicta  to  be  found,  where 
interest,  though  not  recoverable  as  interest,  has  been  given 
in  the  sliape  of  damages.  You  certainly  couU  bo^  recfiw 
interest  as  interest  in  an  action  for  money  had  and  ^repmed; 
but,  on  a  special  count,  no  doubt  you  might  get  intenest  in 
the  shape  of  damages.  It  seems,  that  the  peracvis  wh^ 
received  this  money,  were  in  fact  over-paid,  and.ov^ht,  ia 
1823,  to  have  handed  over  the  balance;  ajad  this^  no 
doubt,  would  have  been  done  if  die  bills  had  then  been 
taxed,  and  the  balance  ascertained:  the  plaintifis,  however, 
neglected  to  do  this,  and  now  seek  to  take  advantage  of 
their  own  default  to  charge  die  solicitor  with  intofest* 


7RINITT  TBRM,  8  eSO^iy. 
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Tibe  oftte  now  ooues  before  tke^  6ourMi^Apl9titQ:<m«eet ^a  RqitU.  Excm. 

lynstoke  of  the  Mast^j^  tbe  taxatjb9;of  tb^.^pfttsy,^  ti^  .  ^^^^^' . 
Court  does  not/  in-auch  a  caae*  g^ve  <;»c^ta.  .  A^.  t(>.^be.<coifc^      w&io^z 

of  the  taxaitioB,  the  course  ii  quit^  elear  under.  |he  9tatute»  soutq'wood. 
aad.the  Court  has  no  disoretioii  up^  the  9utyect«     „     .- 


I  ft     .    * »     «- 


YAUGflAN,  B« — It  aeema  to  ha^ve  bfsen  admitted  ill,,  the 
aiCfumenl^  that  no  preoedeat  jcaii  be  found  £pdt  suoh .  W 
a|»plicatioii  as  the  pvesant:  asMl  I::t}un]£, .that  it; would 
he.  too  much  to  expect  the  Court  to  i^^I^  tUs/.a  pre- 
cedent, ,  TThe  pre^ntci^ie^iin  ^oiqiie  measure,  appears  to 
me  to  be  a  surprvH^  on  th^  $alk^itQr;;.and>^regaj^ 
to  the  circumstance  of  the  death  of  the  only  partner  who 
could  explain  the  tcansaet^OOi.  and,  to  t^e  great  Jaches  of 
the  parties  in  not  proceeding  to  tax  the  bill  until  after  his 
dMth#  I  am-of^pjoix^  hit^est  jought  not  ^  he  aI|ofied. 
^kh  reqieot  to  ithe  4)thar  pointy  to  make;  him  p^'  |br  ap 
(KiQi^i^'Og^,  Mif^ff  wouldyin  fa^tp  be/to  make  him  piqr  for 
Ae.  adB|u4fltrati<m.  of  justice^  iorl.copsatiev  the  judgm^( 
c^thi^  Master  iiv  taxing; qosts,:Uvlif  in  eflg^tdie  judgment 
ofthejCowrU    -  .'^     ■.-. 

*  • 

PlGGOTrtTmbv^  thittihfc  iui8t»%*«ea-iiit^ttfi»  cause  dri  f"j;f„,^^^7., 
¥l^&tei^9Htm,t&iA'^hnWoriiey,  to  this  t>liantarB  bUl,  •^/T?''"^ 

I  '  '  one  uCwiMUUitf 

flli^tWtW^nclPtfiefflefbrirrei^^  a  mistake  had 

The  grotmds  6f  irregukrity  wer^,  that  the  sais^r  pur-  the  ySr.  o'si^ 
tiort^  to  be  the  joiritf  aiid  ievfenll  answer  of  aB  S(e  ^e-  ^^^fg^'y'j'/"^^^ 

.;     '  *•  ■.••••.■.■..•.     .■••.       i  ..- v:  .i_--.  ..  .1  _;•       •:■  ^  ■'•*  that  the  aiMwer 

•;...'  ^.,  .    '     .       ■:'".'.-!'.  \  hadbeenaffinn- 

•d  by  another  of  the  defendants,  who  vras  a  qoaker,'  uiid^r  a  eon^kiiltlfoH  hmhd  to  take  the  an- 
a#«c>sraMMkiiiantiii{ionlriffcor|nral4pih. '         r  .       ,  ..m  k*.  >,« 
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fendantSi  and  appeared  to  have  been  sworn  by  ibe  defend- 
ants Wirderboticm  and  Christy^  on  the  18th  Majft  1887, 
and  to  have  been  sworn  by  the  defendant  JVorsleyy  on  the 
22d  May,  1817,  the  year  1817  being  written  mtt^jmrat 
instead  of  1827.  That  the  answer  having  been  sworn  by 
Worsley,  and  by  the  defendants  Wimierbottam  andCkrUty, 
was  filed  on  the  22d  May,  1^7,  and  a  commission  issued 
on  the  iSih  May,  1827^  for  takmg  the  answer  of  the  de- 
fendant Lloyd,  which  commission  was  erecuted  on  the 
15th  June  foDowing.  That  the  cominissioni  issued  for 
taking  the  answer  of  the  defendant  Uoyd,  was  in  the 
usual  form,  authorising  the  commissionerB  to  take  the  an- 
swer "  on  the  corporai  oath  of  the  defendant,  to  be  taken 
before  the  commisaionerSi  or  any  two  or  more  of  them,  on 
God's  Holy  Gospels;^  but  the  defendant  JUoy'd  being  a 
quaker,  refused  to  be  sworn,  and  the  commisaioQers  theie- 
upon  took  his  affirmation,  and  wrote  the  caption  of  the 
answer  in  the  following  form:  ^'  The  answer  was  taken  by 
the  above  named  defendant,  Isaac  Uoyd,  who  qjfirmed  to 
the  truth  thereof,  at  the  house  of,  &c«** 


PiggoU,  in  support  of  the  application,  cited  Cooke  t. 
WesthaU{a),  in  which  an  answer  was  ordered  to  be  taken 
off  the  file,  because  it  purported  to  be  the  joint  and  seve- 
ral answer  of  two  defendants,  but  was  sworn  only  by  one. 
And  he  referred  to  the  variation  in  the  form  of  the  com- 
mission to  take  an  answer  on  oath,  and  the  commisskm  to 
take  an  answer  on  affirmation  (6).    And  hecontended  dial 


(o)  1  Madd.  365. 

{h)  The  followiDi^  is  the  form  of 
the  commission  to  take  an  answer 
upon  oatti  :— 

George,  See.  To  our  beloved  A. 
fi.,  C.  D.,  &c.  (name  the  deftnd- 
anC$  commitsioners  Jirst,  and  then 
the  plaintif^i  after),  greeting; 
know  ye  that  we  have  assigned  you. 


and  do  hereby  give  to  you,  or  any 
two  or  more  of  you,  full  power  and 
authority  to  examine  0.  D.  defend- 
ant, touching  the  matttriooiibuned 
in  a  bill  of  complaint  lately  exhibit- 
ed against  him  before  the  Chancel- 
lor and  Barons  of  our  Exdiequer 
at  Westwmuter,  by  M,  N.  com- 
plainant, and  to  take'hia  answer 


TElNiTY.  TBRMf  8  OKO.  IV. 

Ae  ccnmnisskmeni  had  no  autlioiity,  under  the  eommb- 
«ion,  to  take  the  answer  on  affirmation.  He  also  dfcjeeted 
U>  the  caption  as  incorrectly  stating  it  to  be  taken  by  titae 
defendant,  instead  of  by  the  commissioners  (a). 

B^urier^eomira^  obaerted,  that  ^e  insertion  of  the  year 
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t&ereon,  and  engross  tbe  tamedn 
porohmest:  AnddiertfoteweoonH 
mand  you«  that  at  such  day  and 
place,  or  days  and  places,  as  any 
two  of  you  shall  appoint,  you,  or 
any  l#<^  or<  niore  €ft  yooy  do  catv* 
^y  examine  the  said  defendant, 
touchiiig  the  matters  aforesaid,  up- 
on his  corporal  oath,  to  be  by  him 
tid(en'  6n  the  Aoly  gospels  of  Ood 
before  ypfs,  or  any  twotor  knoreof 
.  jfou,  anfl.do  ^^^  to  answer  there* 
on^  and  engross  the  same  on  parph- 
inent,  and  that  tde  said  defendant 
do  ailgh  thfl  ^same,  and  do  ^end  the 
same,  taken  in  form  afiuiesftid,  b^ .  ■ 
fore  the  Barons  of  our  Exchequer 
at  WesimiMier.  on  the  .  day  of 
next,  clos^  up  under  the' 
hands  Md  tesds  of  any  twb  or  taatt 
cf  yoiiy  togtdier  witk  this  yrrit,f/ir^ 

.    hath  tix  dtw^  notice  given  to  turn  of 

iXe  time  and  place  of  your  execution 

*   afthegepMtikts.  flfpfadiititf names 

WQ  tosiEMr,  tbis  proviso  t4^  be  omit* 

ted].  Witness,  &c.  at  Westminster, 

By  order  of  Court.         Vincent. 

*the  fcftm,  ot  the  commissioii  to 
taketl|«a|i8werof  a  Qvaker,  seems 
to  differ  from  the  formef  only  in  di- 
recting the  commissioners  to  take  the 
answer  upon  the  telemn  affirmation 
and  declaration:  the  form  of  which 
affirmntii^  and  declaration,^  pre- 
'scribed  by  the  statqte  19  Geo.  2,  c. 
IS,  isasfeflowst- 
NN  2 


.  /v  >, 


I,  the  defendaht,  l>.  H.  dto  hMe- 
by  solemn^,  sincer^y,  and  Inily 
dedare  and  affirm^  that  X  am,  and 
have  been  for  one  whole  year  last 
past,  of  the  profession  df  th^  peoj^le 
ealled  Qoakess;  and  do  farther  ain- 
cerely  and  solemnly  declare,  that  I 
am  persuaded  in  my  conscience, 
that  the  taking  of  an  oath  in  any 
case  whatsoerer  is  contrary  to*  (he 
law  of  Oodxisntained  in  die  Jicw 
Testament,  and  beiqg  t)iorougfaly 
conTinced  thereof,  I  do  further  sin- 
cerely  and  solemnly  declare  and 
affirm,  that  Ae  answet  I  faeregive 
is  iaall  pQibts  true,  according  19  I 
give  the  same,  and  as  the  same  is 
set  forth  in  this  present  writing,  to 
wl^ich  t  hive  subsctibM  Ay  iiame, 
this  ^of  ifttheyditof 
oar  Lord  18 

(a)  The  .following .  is,  a ,  copy  of 
the  caption  in  theprese^t  case:— 
'' Thii  answ^  Was ' /(ilteit  2;$r*  die 
Ab^Mmed  d^idnditec^  iisac 
2it^:wlw.affinn«i  ti^,(be.:V?th 
thereof,  at  the  house  of  the  said 
Isaac  LUnfd,  si^ate  at  Stockport^ 
in  the  county  of  Che$ter,  on  thje  15th 
day  of  Jtni^,  in  the  eighth  year  of  the 
reign  of  his  present  Majesty  King 
George  the  Foujth,  and  in  the  year 
ofourtiOrA/l82Y.  iSy  virtue  of  the 
commission  hereunto  annexed. 
(Signed)  ,         Thomas  itfewton, 

IM^  Oatty. 


S9fi  CA8JS8  JIN  THfi  ^XCH9^UB|t« 

EquiL  Excfu    181 7»  imtead  of  1827,  wag  a  m&n  miatake  of  the  officer  of 

^  V     the  Court  in  writing  thejpVa^  and  offered,  on  the  part  of 

Paiue        the  defendants,  to  consent  to  the  mistake  being  corrected. 

r. 

CBIU9TY. 

The  Court,  however^  obserred  that  it  was  a  mistakiP 
:whioh.<:ould  not  be  corrected  even  by  consent;^ and  held 
the  other  objection  respecting  the  conmnssion  to  be  insi»- 
l^evaUa  ,  The  Court  also  observed,  that  die  anitwer  ougbf 
jiot  to  have  been  filed  before  it  had  been  sworn  or  aflSrm- 
ed  to  by  all  the  defendants. 

'•■■•'-■■•  ••  '    . 

Motion  granted  with  cosis*.  • . 


•   K 


,»i..  .   -  I    '  .  i        »'     . 
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EXCHEQUER  tlHAMBER  IN  EQUITY. 

BBFOaS  TOE  LOBD  CHIET  BARONi  :.     .1 

Jnm  20,  28M.  WyLD  «•  WilRn* 

Where,  Id  order  f^HIS  WAS  a  sdt  by  a  vicar  agaiDst  occuplers  fbr  an 
of  thcrcourt,°it  account  and  Satisfaction  of  tithes.  The  oaud^  was  beaofd 
it  arranged  be-  }„  Easier  Term,  when  the  vicar  had  a  decree  for  some  of 

tween  the  par-  '  '  W  1  ■  • 

ties,  that  a  great  the  tithes  Claimed  by  him,  but  not  estanlishirig  by  evidence 
mentary  e^~  his  right  to  Other  titfaes  also  claimed  by  him,  the  Coart  di- 
^to^*!Ilf*iSd,  ifected  that  he  should  pay  the  costs  as  to  that  part  ^f  Mb 
if  on  eiamhi-      claim  in  which  he  failed.     At  the  hearing,  with  a  view  to 

ation  by  the  par- 

ties  it  shau  save  the  time  of  the  Court,  a  great  body  of  documentary 
deS^  M^S?"  evidence  was  agreed  to  be  entered  as  read,  if  th^  parties 
terwards  the       ^^  examination  could  arrange  to  admit  it  as  evidlmce.    - 

parties  cannot  ^ 

agree  upon  the  The  parties  being  afterwards  unable  to  agree,  the  plain- 
Court  will  In^    tiff  subsequently  applied  to  the  Court  for  leave  to  enter 

mit  the  cause  to 
be  again  set 

down  for  liearing,  on  the  subject  of  that  eTidcncc ;  but  will  not  permit  the  cause  to  b«  again  open- 
ed, or  any  discussion  to  take  place  on  the  merits. 


Tfti^rrir  itrm,  s  oiso:  iv. 


W7 


the  documents  produced  l>y  him  at  the  hearing,  as  if  they  Exch.  Ch,  f»  Eq. 
had  been  read  by  him  in  evidence ;  that  application  being      .  ^  ^ 

opposed,  the  Loffl  Chief  Baron  decided,  that  he  could  Wild 
not,  without  hearing  all  the  evidence,  judge  whether  it  ward. 
was  or  was  not  proper  to  be  received,  and  thiere&re,  that 
it  could  not  be  entered  as  read,  except  by  the  consent  of 
the  "p^ifrties ;  and  if  they  were  unable  to  agree,  the  ^auiris 
taust  be  again  set  down  for  hearing,  with  respect  to  tihift 
evidence :  that  he  would  not,  however;  sufibr  the  ^aus^  tb 
be  again  opened  or  discussed  oti'the  tnerits/but  th^  bekis 
ing  should  be  distinctly  and  expressly  confined  to  that  evi- 
den(ce.  .     •' 


1  •,  i-  .  •  ■  • 


Bicker steth  now  reproooated  to  the  Court,  that,  with  a 
view  to  save  time,  the  defendants  had  applied  to  the  plain- 
tiff (oxf  pennisfiojii  to  ^nepeet^  ;the  dof^mepfs^.Aifd  that 
two  or  three  old  Latin  instruments  had  been  produced,  but 
the  relation  of  which  to  the  matters  in  question  did  not 
appear;  and  again  stated  to  the  Court,  that  the  defendants, 
however  unwilling  to  trouble  the  Court,  could  not  consent 
to  the  documents  being  ehtered  as  i^ad  in  evidence,  with- 
out a  full  production  of  them^  and  sufficient  tune  gjv]eQ'||pr 
their  examination*   : 

The  liord  Chief  Baron  repeated  his  fojrmer  declaratipp, 
that  if  the  parties  cpuld  not  agree,  the  caus^  mu^  be  scrt 
diOwn  on  the  question  of  evidence  ooly* 

'  '  ■■•  ^  ■    .  .-•....     ■■.•■..■ 

,.    On  a  subsequent  day,  (the  28th  Jun4i)y,  Tinney  inform-  ' 

ed  4i€  Court  that  the  parties  had  coi«e  to  an  arrangemeat 

respectiug  the  evidence. 


^  i  »'•  «■ 


»( 
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1827. 

Jid^ld,'  TowNSEND  r.  Champbrnown. 

Conieict  for  the    I  HE  remaining  exception  to  the  Idaster's  report,  now 

■ale  of  the  bo«       ^ ^     x^  i  /  \ 

rough,  lord-       ^^®™^  ^»  ^  *^«  argued  (a). 

of*/r.*^th  th^'  "^y  ^'^^  purchase-agreement,  in  respect  of  wjiich  this 
rights,  royal-  suit  was  instituted,  and  which  was  dated  11th  December , 
andappurte -"'  1SI2,  the  plaintiffs  contracted  to  convey  and  assure  to  the 
Tth^  mM-  defendant,  AH  that  the  borough,  lordship,  and  manor  of 
suages,  landj,     JffofUton,  in  the  county  of  Devon,  with  its  rights,  royalties, 

tenements,  and      .  t    n  %^  r 

other  heredita-  members,  and  appurtenances,  and  all  the  measUagea,  tiums, 
rigCmemSn'  ^^^^^>  tenements,  and  other  hereditaments,  and  tbdr 
and  apputenan-  several  and  respective  rights,  members,  and  appiutenanccs, 

borough,  lord-  to  the  Said  borough,  lordship,  and  manor  belon^piig,  as 
beiongrng,'"^  ^'  Set  forth  and  described  in  certain  particulars  therein  re- 
aL^^*^^      ferred  to. 

described  in  a 

particular  refer-  It  appeared  that  the  property  had  been  conveyed  by 

contract.    The  Lord  CouHenay,  and  his  trustees,  to  the  pkintiffir,  by  ili- 

th\"f  "ue^under  Venture  of  lease  and  release,  of  the  25th  and  26th  AngM^l 

*5J"^'«yance  in  1809,  by  the  general  description  only  of  the  borough, 

1809,  by  the 
general  descrip- 
tion of  the  bo- 
rough, lordship,  and  manor  of  H.»  with  all  and  singular  the  rights,  members  and  apptutenaoces  there- 
unto belonging  or  appertaining,  with  a  reference  to  preceding  deeds,  containiqg  the  same  diiJtiipliu^ 
through  which  the  title  was  traced,  in  the  same  general  oianner,  to  1744.  The  purchaser  objected 
that  the  identity  of  the  several  lands  mentioned  in  the  particular,  as  forming  part  of  the  manor,  waa 
not  made  out,  and  it  appeared  that  somxif  ihem  bad  been  purchaaed  since  1744,  and,  tbefefore^  goald 
not  pass  under  the.andeot  and  general  description.  The  vendors  thereupon  produced  abstracts  of 
the  title  to  such  lands,  and  shewed  by  stewards'  books,  that  the  lands,  eter  ttaoe  they  had  ben 
purchased,  had  been  annexed  to  and  treated  as  part  of  the  manor;  and  contended  that  they  passed  an* 
der  the  general  words  "appertaining  or  belonging,**  in  the  conveyance  of  1809.  To  dttiate  the  diM- 
culty,  they  also  obtained  a  conflrmadon  of  that  conveyance,  with  a  declaration  that  the  lands  in 
question  were  intended  to  be  passed  by  it,  under  the  general  words.  Exceptions  to  the  Master's 
report  of  a  good  title  ware  over-rulad,  principally,  as  it  should  seem,  on  the  groiud  of  the  de«d  of 
confirmation,  the  Court  deciartiv?>  that  if  it  were  of  opinion  that  a  good  title  could  be  made.  It  would 
hesitate  to  decree  a  specific  performance,  unless  that  deed  were  delivered  to  tbefsrahafepr. 

Where  a  deed,  dated  aixty  years  back,  contains  a  redtal  of  the  creation  of  a  morljgage  term,  and 
a  subsequent  assignment  of  it,  in  trust  to  attend  the  inheritance,  and  the  term  Is  noc  tidbaeqaeolly 
noticed  in  the  title,  it  will  be  presumed  to  have  been  surrendered;  and  it  is  no  ofe^ection  to  the  title, 
that  the  vendor  cannot  produce  the  deed  creating  the  term,  nor  the  assignment  of  it. 

It  seems  to  be  no  obj^ion  to  a  title,  that  a  person,  who,  sixty  years  back,  was  tlia  tv^iaar  df 
three  trustees,  appointed  by  will  for  sale  of  an  ^tate,  did  not  execute  a  conveyance^  purport- 
ing to  be  made  by  him  and  the  parties  beneficially  Interested  i  postession  ha^rittg  gdiat  trader  that 
conveyance,  and  the  estate  in  equity  being  converted  ialo  personalty. 

[u)  See  «///«",  page  449.  ■ 
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lordship^  and  manor  of  Hanitany  with  all  and  singular  the  Bxch.  Ch.inEq. 
rights^  members^  and  appurtenances  thereunto  belonging      .  ^^^^'  > 
or  appertaining^  with  a  reference  to  preceding  deeds^     Townsend 
through  which  the  title  was  traced,  by  the  same  desc^rip-     champbe- 
tion,  to  certain  indentures  of  bargain  and  sale,  of  the  20th        ^o^mt. 
November^  1744. 

The  defendant  objected  to  the  tide,  on  the  ground  that 
certain  parts  of  the  lands  described  in  the  particulars  re- 
ferred to  in  the  agreement,  were  not  identified  with  the 
manor  and  hereditaments  of  which  the  abstract  exhibited 
a  title,  and  which  were  generally  described  in  the  deeds ; 
and  that  no  evidence  had  been  adduced  in  proof  of  such 
identity.  To  remove  this  objection,  the  plaintiff  produced 
before  the  Master  several  old  leases,  from  which  it  appear- 
ed that  the  lands  in  question  had  been  granted  on  lease, 
by  the  ancestors  of  IjordCaurienay,  in  consideration  of  the 
surrender  of  former  leases  granted  by  a  Sir  Henry  North' 
cote;  and  they  also  produced  an  abstract  of  a  conveyance 
in  1751  of  a  manor  otHomton,  and  other  hereditaments 
within  the  parish  of  Honitan,  from  the  devisees  and  heir  of 
Sir  Henry  Northcoie,  to  the  then  Lord  Caurtenay^  and 
several  other  abstracts  of  title  to  lands  purchased  by  the  last 
named  Lord  Courtenay^  about  the  same  period,  from  other 
persons.  They  also  produced  an  account  of  Lord  Conrr- 
ienay^B  then  ste^mrd  for  the  year  1758,  in  which  the  lands 
were  mentioned  and  enumerated  as  part  of  the  manor,  and 
an  affidavit  of  the  son  of  die  steward,  he  being  dead,  to 
prove  that  the  liands  in  question  were  so  treated. 

The  defendant,  however,  contended  that  all  that  passed 
to  the  plaintiffs  by  the  conveyance  of  August,  1809,  was 
the  borough,  lordship,  and  manor,  with  the  appurtenances 
connected  wi<ih  the  ancient  description;  and  <iiat  the  lands 
mentioned  in  the  subsequent  abstracts,  and  acquired  by 
Lord,  Courienay  by  purchase,  cOidd  not  be.  ot  become  par- 
cel of  the  manor,  and  conseqtietitly  did  not  pass  under  die 
general  description. 


-A8^     Jtm^Dd^AiMsi',  1 826,  »o*e  exeoirtea  by  hordGourtenaif, 

"^oWnsend     Imd  i!r^'  olh^r  j^ttHies  frdmriwHom  tiiey^pii«eba«eiA  in  1809» 

dk^JiiFpR-     ^t'^Jg'  Ii!i6  •toilVeydnoe,  and  deolaring  thri?  mteation.  I19 

NovN.        '{)^s:iy^%hlte<4!tf  questicte  under  the  gei^er4descnptio^ 

'  ''Ti^  l^adteti  ocmsid^ed  the  tide  sadsfrctory  in  tM»  l^ 

1Sf|f)^J>''l^d^n6  bf iiir  e^ceptit^  itas  f6mde4  Iap()|i4^w 

6le¥fcn*clse3TqfrUnd»,wlHclpi,j^p^;ff  J^  ha,v<p^j5pi>pr^,ai^ 
almut  JiuA7r  i«i4/ tQ. ba]ir^  JjeeBL.wpp^e,^.)^  ,t^e,  n»^<ff#,  ^^ 

Hdiieh^Al  i9i€Qi|t9Me4  wd^|^\p4?^  ^t;tlie.^^eif4<^^^  ^f«wf 
IMSA  Und^rAe  «^fi^4t^p^ipi*,iQr,tfie^g^if^  W9r^^  jn 

#*a|^.femilyi,lih^,4j^ejaij4s/t^w  b^ 

df/tker  BMJ0toir  ftp^  /iipwr;|rda.  of  ,si^.  .y^ear? ;.  ^.  it  ,|s^  dear 

lhi»f  Eiordffi^/^faMiy^^iMiy.pfgrsw  H^^f,ll^ 

wwr^. hot;,  ^ottvey^  tQ  thij.pl^ji^i^dsr-t^e  j^eperal  de^ 
^i^^j^aif^tbi^ da^yff4ttgt^t^i8Q^^,y  JPS^I;  yi^t^i^  thf^^ 

^9ft6^^y9hlfih^i9t  m^i^  qf^ev|4e9«P**f8it  coa- 

t0ijm  W .  adBWsiop  ,Jby  ^oi;cl  G<mrtenfi]^^  ..aiid|  ^t^e  ^  ptiier 

iMtt4^«)€rtaiiMng,f  oWpuWba^  |)^  them, 

|}^uj]it^4.  mik  Ife^  igKpejcaVtei;p»flf^    ,aii4^  ,^ppur1^|mo^ 
imf^  fi^^rdft.^^ap^emiiung.w.b^i^g^^^  ^JR??CT 

been  held  to  pass  lands  occupied  with  a  messua^;  AUcb 
V.  tiedtn  (a),  i^|»  direct  authority  that  lan^  ofecbpfeB  Ijwth 

(4) d^.Clir.  57. 


Bitieftsui^^ey  Witt  pass  «sid^  the  general  V9rm^JC(a^^erris  £fck.ch.mEg. 
petiinentibuMf  so  is  Higham  v.  Baieria};  Ongkyy*  Chqm:     .  ^^^^'  . 
6ers{b),  is  a  stronger  <sase  than  the  present,  for  that  w^»      To^m^tiup 

Sf 

the  case  of  a  rectory ;  and  there,  under  the  words  *.*  Mfr^      Cham ?£«• 

ttHto  belonging  "hnds  whidi  had  been  purohaaed  by  t^        ^^^"^'^ 

owners  of  the  rectory,  and  had  been  occupied  therewith, 

were  held  to  pass.     In  Hill  v.  Grange  (e),  referred  ioM 

that  case  by  Lord  Giffard,  and  which  was  a  decision  upon 

a'  deed,  ilnd  therefinre  a-8trmiget\case  than  Oajg^^,  v. 

Chambers^  all  the  Justices,  except  Brown,  Justice,  who.di4 

not  speak  to  that  point,  agreed  that  the  words  ''  apper^' 

iaining  to  the  me$suagtr  i^holnld  be  theire  tkkeft  ivthe 

sense  of  **  usually  odtttpted  with  the  messuage.'*  In  Dyen^s 

re|>brt  bfthat  case,  all  the  Judges  are  reported  to  hate 

thought  that  the  hifids  {iksaed  tinder  the  words  eurk  mm»- 

Ibfis  ierfis  eidem  mesiuag. pertinent.^  as  w^M  by  the  intenCidii 

of  the  parties,  as  by  the!  occupation  of  the  hold  and'  mcaf 

suage  together.  In  Cro.  Elix.  16,  abo  referred  to  by  Loid 

Giffordy  Anderson,  J.,  observed  that  land  should  past  aik 

piertaining  to  a  house  which  has  been  6oc«ipied  with'it^'by 

the  space  (if  ten  or  twelve  years ;  for  by  that  thae  it  hath 

gained  ttih  name  of  jpart  of  or  belonging  to,  end  ehall  p&U 

widi  the'  house  by  ^hat  name/  in  a  wiH  or  lease.    The^  ^ame 

proposition  is  laid  down  in  Lofles  v.  Barker  (d),  also  pe<> 

ferfed'to  by  Loifd  Gifford.  in  S\t  Mbyte  Finch's  tMt'^y^ 

tiie  lik^  liatw  is  laid  down.      Hie  deeds  of  17S7  ga^e 

the  purchaser  notice  thiit  the  land  in  question  waa '  piir^ 

chas^  bf'Sir  Henry  Noriheote,  and  was  nbt  ori^ndSjr 

piarpel  of  the  man6r.    No  objection  wiis^  however^  takeA 

by  ihe^  conveyance^ oh  thMground,  and  the i;K)ii€  isnoiT 

iwiEi^fdr  the  fl^st'time.  '  AU  diffi^ilty,  however,  lent 

iiiovect  Iby  the  coiiflrmatoty  de^,  whidi'  was  eMCttted 

^aerely  to' Mtbify  the  defbidiuits,  witbont  admiitin|f  its 

h^ssity,  and  withbut  prejudice  to  the  qtestion  betweehi 


•*'?»»  ;_;».-■       .  •       «      .     .  .    '.        ••    ■      I  . ; 


|j^)tft)P.,^,lfi,.   .  (c)piowa.l70;SeeDycra36i. 

Ih)  1  Bmgh.485;  8Moore,i65.       (d)  Palm  Zis:  '  "  '^'     ' 
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MR  OaSKS.  IM  THA.  XXCUBQVSR, 

^tek.cat.mjSf.  the  partkfB;  «nd  4iie«ebediilet9  that  ^eedoe^ 
-. *  -     thekaisDieixiioiiedm'4faec0iitmot»  .. 

,    TOWISSKNO  \ 

Ckaxfse*  !  feXfm^  in  ireply.^*-rThe  questian  is ,  not  a  vMiHecof  bw* 
but  of.fiMt  'Itia net diaputedi ihat lania  may  paaa undfic 
theimrda!  ammtainiog  <]|?  bekocingi  or  uaually  faaaws 
oto  >  veputod/ -to  belong,  hot  then  it  muat  be  fro^eii  Ifaaft 
tke;  are.  vepnftadi  at  to  babnig*  We  could  not  mm 
any.aftdaTit<af  tU9  fi^^ajBefndeiiee'jn  anacfioii  of  ^ectp. 
m^pttbf 'X40rd.Cqartaiayji  hek  «tlaw;  jtwo^kl^euMxe 

waatet  piqpev*^  We  agieed  19  purchase  tb^  Qiapoi:,aii4 
boaoflgh  JnfMQmfonf  and  4ivBi8  landf  imsiitioivd  jn  a.  pai>* 
tioul^.  fit  ii9,iAwervabla.<thaft.the,  wprd^.acceptedj^x^ 
daim^:  ta^eoi  or,|maw9  aa part j  parous  lOi^  membei;  of ; 
th^aaid  nwiar^.p^l^cbiiQcc^r.  inithp  )^a47 .4ee4f^^rf  ^ 
to  be  found  m  the  conyeyanoe  of  ISQd*,  .T]ie-4ee4fj9C 
December 9  lS86t/ clearly  admits  that  there  is  a  fSur  doubt 
upon  the  subject. 

iw^EXABDiA,  Lr.C«  9*r-^Tha  ^ol^.olgectof  dbese  exicap: 
tioDiB  appea];s  to  lae  to  lespeot  tha  casta.  Unless.  Aa 
plwitiC  will  deliver  t9  the  defendant  the  daed  of  confina- 
atiiHii  I  have  soiae  doid>t  whether  I  iraidd^  if  we  ware  at 
the  hearing,  decree  a.spedfic  perfi>c|iiance;  leven 4ouU> 
if  I  were  of  opinion  that  they  could  make  a  good  titk, 
whiatHin/sr  I  would  not  make  the  icosts  depend  on  tl^eir  gbriog 
this  deed.  It  comes  to  be  a  question  of  fact,  whether  apy. 
of  the  lands  in  question  have  been  treated  as  parcel  of  the 
manor;  NoW|  sitting  as  a  Judge  in  Equity,  m  it  proper 
that  I  skouM  put  :a  puKhaser  under  the  necead^  of  aa- 
certainiog  this,  when  I  could  relieve  him  frowi  all  difficut 
ty  oil  the  subject,  by^  delvireidng  to.  him;  a  coivreyanoa 
which  would  remove  the  objeetiotu  lli\der  such :  circina*; 
stances,  I  oeftainly  woiild  not  dec^r^c  a  aqpecifii^iperfamH:. 
a|ifee#  nf)it;)»ecauf^,tb^y.fK>uId  not jnakeiOUt>a<gpo^.titik!» ' 
but  because  they  could  relieve  the  purchaser  firom  die 
difficulty.    The  costs  would  depend  on  the  wilful  with- 


of  this  deedk  -  The  buestion^  Sa.  mbe^et^^dk  B»h.ckiimBf0 

of  these  several  tenements  formed  pert  -of  Ae  mmmxCd     .  m 

The  exception   does   not  raise    the  question.     If   the     TbwNsitiiD 

parties  excepting  had  intended  t»  taise  k»  they  should      cn^^n^ 

have  gone  inta  each  paifticnlar  pivoel  in  detail.    H<ir^  the        '''^^^^- 

eatception  is,  m  eifect>  that  the  Master  ha^  made  his  repopi  '■ 

ae  if  the  preniises  had  passed  under  the  cotiveyiance  at 

1809.    N0W9  upon  the  exception  do  framed>  I  am  obligjsdl  '■ 

to  consider  that  the  Master  has  looked  fatflo  the  CFidlenco;'^ 

and  no  lussehrtidh  havihg  beeh  mad^  ii^fore  Aie  t^^t  hfe  feaa^^ 

reeeived  etidence  ^hicfa  ought  not  toiiat^lbeeh  'alditutted/' 

or'has  rejected  evidence  which  oi^hl:  to  hifv<^ Wn^^aHo^^  > 

ed,  I  thhik  the  ejcception'must^'beover^rtledi   'I  iMft^' 

however,  tboughtit  right,  in  the  present  Hitage,  to  ekpress^  ♦ 

whkt  I  think  ought  to  be  the  opinion  of  the  Court  itothe  ^ 

hfeariligbfth^cauke:-   *  t?        J'        '  '  '    L^'-     ' 

*      .  E|cception,over-niled.     . 


.  '••  •*!!  »•  ■    ■/  '. ;  ;:  .  r.: 


Another  exception  in  this  case  proceeded  on  the  ground, 
th&t  ft  tend  of  one  ihcriH^and  years^  llras^reeited,  in  a  dxkd 
dated  in  the  year  1758;  to  hate  been  crefeited  seveisal  yeaiw ' 
precedfaig,  arid  to^  have  "been  then  artSgiiedifttrueit  to  kttetid  j 
the  fifihetitMc^;  Inoft  fhaf  ttdtliek'iljbe'tdeed' creMiri^  th«^ 
term,  nor  the  assigtoient  of  St,  wefi  plrodiiced.  -        • '  •   •'  • 

'  .        ;  I  .  ■  .         .    .  .  ]      , 

J     .  '     ■  I  ;  . '  (    I  1  •  •  •  .      ■        .  ,  .    •  I  <  » .        :  ■      «  •  •.  •  I  I .         I         .  » 

has  been-  a  tdear  peesesobnf  for  sixty-  yeara^  wi AeuC  refor-^ ' 
enee'tothete^m;  attd  n^  tierson  esm  wm  posisiblyiclahtt 
any  estate  (nr  intefest  utidei^'it'^^  Emer^  ^r.  Oro^ioickid)^ 
Th^deed  i^l7M,  Apugh  i«giivieMtide<«fthe«Niti^  yek' 
olMatM  tite  defect  by;  al*  Ae  uatti^  tta^i'ireddbr  iiw^ 
have' been  as»ghed  te  attend  flie  InheritaMe^-   'Bfttat  aH 


94« 


c^iise^'iM  TH6  i^cftlxilU8tt» 


: ckm^.  cF^t^;  thfi^^ieMi *wbuldiit tMs tittte  b^jfMsumed  to ibe 

rendered  on  the  authority  of  Doe  v.  Hilder  (a). 


TbW«8ENb 

r; 


r   •  L.    •'■ 


i; 


■.   '■.. 


i  <  1 ! : .  ■  ■    ' » f  ' • » .    ..i.^; 


ft 


Jervis  in  reply. — The  propriety  of  the  decision  in  Doe 
V.  Hilder^  has  been  much  questioned;  and  Lord  Eldon 
has  constantly  expressed  his  dissent  from  that  case  (6). 
The  point  is,  however,  likely  to  be  again  brought  before 
theCourt        "'"■'  '    ■■  "••''■■■■•'  ■'    '■■■••' 


T    .    ■  • 


P., 


Ml 


*  A  \ 


ifrr^itfitor  ,Uie*<axpirA^  of  8ev;ej^J3t, j(WP  l^riJ^^tt  PWfW^ 
pginterestvipfesynw  tbefterm^lfQ  ^  sj^uw^^P'^-rTf:?     /•  * 


■V  


^Jikioeptioii 


' •  ■■■  -   t . 


AiBOT^TBR  exieeptita  proooeied  oB  4;Iie  gz^oMndi;  !lbal  r# 
perscb'  who^'in  17i56,  lippear^d  to  be; th^ sutvivyMr.of  ihK^ 
>tmistee8^forialeviq>pointed  under »  wiQ^4id.lK>tr44[ipe«r 
i»  likTe*  eteenljed.  a  oonveytnDe  pt^pqf^ortitig  ^  bo  »B4e  by 


,■  I  • 


'     <  .  •      I  r.  ' :'  • !  I 


f   .        J 


i=  V,   ,.f  .<}     ?.   -. 


'■••»'■''».    ■* 


,  Jerm,  jPfpys  mA  Bidcerslfith  in  sup^rt  ^f  ^  e^cflp- 

•  '  ■■■...■■  1         I 


tlQU. 


■   ■    "♦••     .'  '.T.   f'l'iM       ■-<;]     [>-»J  ;'.n'-. 


r-     '.-.■.   'T  '■! 


'  <    t 


< r  MariiHi U^i Pfe^ion^  aiidZ^jivtc^'-t-ItJ^a^ot^^sputedi^ 
the  Courienay  family  have  been  4ntbi^  ^ndi^^bed  pps^es- 
sioB,  and  bave^  had  seisia  of  Ijbi^  prop^jf^  eftpx  aince  17^1 
and  the  landin^questi^haA  cmstaptly.l?^!^  ipfdud^  ia 
tibe  rental  of ,  the  &iiuly.  <  And ,  tho^l^  .f h^^  idf^^oes  i^ot 
.appear  to  have  bee^  executed  by  .thci.lTUsU^^et  Jl  wf^ 
executed  by  all  parties  beneficially  interested*  In  equity, 
4he  property  .was  convested.iata  persaaakgr,  JEBfory,  v« 
Baiep:  (c),  Emery  r.^Giimckid);  tibe  qdestibb  tfaertfih^  be- 

(a)lBamew.^Ald.  782.  (c)  12  Vq^.?^.,,^  .,..,,... 

(6)  See  Sugden  Vend,  and  Purch.  (d)  6  Madd.  54. 

(6lh  edit)  p.  423^.429. 


came  aiatter  of  eonvejanqe  «q4  ^  not  of ./olyre^tiQii  tp .fJ^^,  ^a^  (»^fBJ^ 

title,  ,    ., ,,  ,  ,  .;.  ...  ,  .,.,;,..,.,,      J:t^ 

The  exception  was  abandoned.  Tow««w.p 


t^OW.K. 


■•'-         .     ■  !'  .'•..•.,.:•  ;■:.:.  ,,.  .       .\     I' 


appro- 


Inman  v.  Whormby  and  Others.    ,    ,/^  ^    ,,,       MvUU 

M  HE  original  bill  in  this  case  was  filed  by  the  lessee  of  where  a  rectory 
ttie'Deah'ana  Chk^Xei  6f  Warciker,*  aJ  iiilprtiprtaWnrec-  ^"^nfnSl 
to^  of  thg  thctoty'otltai^oHym  *he  ikrtittti  o^'Zd»i*>tt«^  ^f^"'-®'  '^^ 

n-  .Jk.  y    ,1-1-    .^1       "^ i  •'       .  .  license  to  app 

igAfal^l!^J»mil^  11^<^rW»^;   kli'dAeU^lfe^'dftorid^ttetJte   priate.anda 

township-6f' rtFfertiiAi;  !ri  l!h<^  8«di*iri*  df^JTtffltMiiifer  I^^T^^T 
iniaocwHit  and  satisfhction  of  certain  tithes  since  Septem-  "fh'^/^^uj'jl^ 

ft^,   1823.  house;  and  on 

.      ^^®  appropria* 

The  defendant^  William  Whormby ,  by  his  answer^  did  Uon,  to  endow 
licrt  tidnftt  rti^-titW  rftlie'DeatirnidChapter  to  thBi^^     SdlSd  mSuS 
paAt^  KJetOTy^  bftii '  left  th^>plainitiff  W  piiov«  it. '  The  da-  g^^'j^J  2|^p^ 
fcfidM^  dsb'^dlidt  liididit'  thb  let^  (fr  Dean  and  andsustenta- 

C^a^  ^fhefl[i!kitlff;'Jand>>he>  stated/ that  John  Bond  ^rU^^""^' 
and  John  Higgin,  the  younger,  as  the  defendant  hjad  f^^^J^h 
been  informed  and  believed,  clidmed  to  be  jointly  inter-  ^  tub^quent 
estea  witli  me  praniiiff,  m  uiV  auegea  fekse'^f  th^  VeiAdry.  such'Ticar  had 
The  defendant  admitted  his  occupation  of  lands  wlihtti  S^^^of^™""" 
the  township  of  Warion,  and  the  perception  of  titheable  J««^  received 
'iiik'tifei^i';  lltit  aiegid,  finf  gehfertl  teAttsfHhAl  rdik«ft\*rere  o?Se^r^t^" 
-^iribtts^ttoaii^ek  *  <ittit6nik!y'iykyikieh«s  tevlfeu^^  [ng.'lTiiSrr'^" 

ii'eidriptitehs  bf  tiih^;  ittd  tliit  rib  tithk 4i kitta»bi^«fUfr  ::illl:*"ill* 

.    ,     .  * ,  I  '  pension  ipecinea 

'ftefeil  mid'  in*hte4hte"^sh,^exwpt  ilthted  d^  corh'and  by  the  grant, 
'gFam;^W6Ti9ina^kte'^ig^*^d^t€<^^^  ttrid'd^d^d  ftkt  mlnr'^^Lr. 
Ii6^  had'^evt*  riAidd*ea^Mw»ii^  kind.     l?h^'  Adtod-  Si^Tc^  o7tVetx- 

^^?fn.)<:»  .,1       .oil. -n  ♦:ai  •^Urirr  .!-.  ,.!  ,  /jj-j,w|  l.'i.  v«}  b'.;:*,)-".*     istenreofsuch, 
^  .  ,  i  ^         .  was  produced ; 

^tfori^th^MMnct^i^Mftl?^  tiki^mi-^iifli^^^ei^'6ttUgfMy4^  ^4>een  complied  with, 

aole  i£  (heir  pleisure :  the  Coiir^  Mtd,  that  ^er  so  I^^a  |>osse^d6;  Tt  inignl  be  presumed  that 
an  endowment  liad  been  ipade  according  to  the  terms  of  the  grant,  and  that  the  Ticarage  had  been 
•nbsequently angihented:        '   v'  ^  >^    ■ '^^   *     ^  *<   '<■'  '    *  ^. 

»  Vf^      Vf*'     "J    ..'■■   ;  til-)' 


i> 


\    V 


,  Xbe  pblntiff .  wneoded  }d»  IiUl  aocoidiqglyy  by  maksig 
JBoml  and  Higgm  defendantoj.  who  put  id  a  joint  Anewei^ 
admittiiig  the  plaintiff*&  titles  and  their  ideaire  ;that  he 
. should. reeeive  the  tithes;  .but,  admittii^.idaa^  that  thcsy 
:irere  entided  to  the  tithes  in  e^ual  dwres  with  the^plain- 
tiff^  under  a  parol  agreement  between  thani*  -.  .  r\ 
Evidence  waa^n^erediotp  pn.thi;  p^<i|!^  p|ai|itiff. 

of  the  L^ti^l^,  d^>Wv#9^M^tl¥^j^^?^  VPWtoiI^p^g 
J^.gc^o^X^et:,  i^fiq/,  pf  th^  a4^PY«99  «?■  A«?  wqjtoiy  of 

Worcester ;X9  .l^oli.  vHh  the.  s«l^^^  fli^^be^  ,^^ 
purtenances,  to  and  to  the  use^,t^e\b(^  lU^.Qh^y^, 

hw.hws  Wd  wWWPI?[f  «^xIW».  #«4  PW8S^/«fe»»>W»- 
dering  theiwmua]li:efltp,*«ei».w^^ 

Wpi^ppmte  whefi\  th^  ohimch  dwpJd,  be^oi^e ,  Y^IWfttr,^ 
a.wbaeqfient  clauae  ptappropriati^p  up<^n  th^^yeyf^t^j^.aiid 
adiirection  to  nominate ,a^^ppi(Hi?t <)^ .yicaf*  which ^fi^ 
should  hie  in  the  pUce  ^  th?  recjtpf^i  fttd  hare  th^.pu^  of 
flpuhi  within  the^^d^  chm:^  ^a^/A  ^W^l^jf: a^4  i^uM  ^^^ 

and  perfturpi  aU  things  .^biqh  inighlrthl^^^  h^ppg^  to  tbe 
office  of  rector^  and  all  charges^  ordinary  and  extraordina- 
ry^  should  sustain  and  bear^  excepting  the  t^e^Munrti^  of 
the^  chancel  '^f  ihe  ohureh,  a^  often  ^  A^re '  dh^^d  be 
occasion;  which  same  reparationsj  by vthd  aud  Dcidn  and 
Chapter  and  th^,  aucceasoi^^^  C^ei^  t^*.^  P^^  ^^^  bcume 
at  theit  own  proper  costs  and,  ^xpeqce  from  time  to  iim^ 
The  grant  contained  also  (aq;ord^g  to  thd  translatioo) 
the  following  passages:  '^  We  will,  moreover,  thai  the  said 
Dean  and  Chapter,  and( . their , su^ce^or^^^^hitp  j[^^!(JfP^» 
or  cause to.be  provided,  for  every  vicar  of  ike  ekmrckes 
aforesaid,  hereaft^  asafor^skld  iio  he  i^ro^l>i^eil,  ose 
manse  or  goodd!fpelUngrho^ser^iptifih4ai4  iMiiteror^dKv'^ 


.1        t     .       . :  ■ I /  y , 


««lMltV  "roklf/ld  «te€MniVi  •  ^MV 

sars  for  ever  to  dwell  in.     We  ordain,  besides,  iMl'the    ^J^^^' > 
Maid  Dean  and  Chapter  and  tkeit  sueMisS¥i  fisfr\  e^]  in        hfMm 
every  fuiure  year, •  s/mttdigMiM^ ' ^r  ^au$^ Vd  be  tflMf^     Witdni^. 
iuted  among  th^  pardbhialpoor  df  aky  churbh4kk}»nktp' 
pening  to  be  toid,  a  ifeHaih  reiMriibie  hufn  of  fhcuHf^i  '6f 
i^:M^  ^f  the^fne^iMifdK  eiMii^gV^mBimpdM 
Diocesan  of  the  place  lobe  UmifedMd^a^is^fheA^'^''  '^''^ 
^  Th^^  adbiMkms^  e^  rights -6/ pAireMtge^^^  teiUeh 
MmeiPiixtrages^  stitM'het&t^  andappfgrfiSH^'fa  thi^aid 
Dean  akd  Chapter,  ctMMeirittect^^  '  '  ^'  ^ 

'     ''Alsb  weu^  ihaftlksdi'd  beiA'^iid  ChhpUrraM 
fheA^iskcheysors^i'i^  i^  ih^  kxiic 

'ih^hesf^^hhd'ebh'fairifiefA; sim'kfikiaV^ &6^y  tielift  bf  Vhe 
9iiMii:fitime»;S»h'isi^^^  rkdk&MtOe 

piidi€^,l/iftjbd€i  dkdAsteiikaioiiAfthiidmeti^^^^^^ 
'm^mrk'^iMfbk'  s^^pp&rtiffg  and nidmtaimgm'^likr 
6kdi^'^  ttMVkjkHit^ii  iSidtMtntohmMdiitari}  «tti  iihe 
i^briam  biiH^  (filit^ok  eUtrt^  ^Watibnikeithm  iinr 
'"HiiafpbkHdnbtpb^  THiehtten 

^h!m<^SaSimiyiS6Him9,  ^  the  Md#iitg  ^flRs^tf  i 

i.:»- n"i'nri  i/'»  J  I'll-    .'ii^iili-']*.'  .-.  ■.         ■  •  ■   I.   i»..i.     r    :  •  .':    ♦•  •  •»  ir,h.» 

.  :  iWfifianatH9 IS^r^lde KendaHMdm-  We^^yrH HKipr- 
i  4oniSeidtdna.  Eeeliei  .-;.       •-.-,   -    .- t. -- li  >it  •/  ^ifoi-rw-)!.* 

■"^"''^*' '»'"  ■■'''    BH^fM  HiggdehlkeAei.   '  '"  'i'"**^,*^^, 
"jR^ctortdp^cavateiin  Mdnsiohe  cfim  dtetcn       ...         .. 
etqem  annexat.  et  dtvs  Tenement*;  perann.  \        ' 

Ixxiiij,  XVIJ.  IJ. 
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CASES  IN  THE  EXCHEQUER, 


JBK*.Cft.M£f.  RepriM.vus.iH 

Simod,  et procurac,  per  amnm*  vij.  i. 

£.        #.  d. 
Et  Pol^  darSlxxilij,  x.  i. 

Xmapf  imfk       vij.    ix.  qa. 

And  an  extract  from  the  ParUameiUartf  Survey  of  1648, 
to  the  foUowing  efiect: 

*^  And  theJmrorM  toy,  mpon  their  oatks,  fiat  the  parisk 
vkmrek  of  WarUm^  wUkin  the  hmmdred  of  LUmedale  tad 
county  of  Lancaster,  ie  a  vicarage  preeemiaiive,  nam 
by  the  Chancellor  of  the  Duchy,  and  formerly  iy  the 
Dean  and  Chapter  of  WorceHer,  to  whom  the  whole 
tory,  and  all  the  tiihei  and  other  profUe,   are 
priated;  and  granted  by  the  said  Dean  and  C%mpicr,  to 
WilBam  Pennington,  Eeq.  and  Sir  George  JUiddliion, 
Knight  and  Baronet,  a  compounded  deUnqmeni  far 
years,  yet  in  being,  and  are  worth  about  977 L  per 
out  of  which  the  farmers,  by  order  qfthe  said  Dean  and 
Copter,  are  to  pay  yearly  40s.  to  the  poor  ttf  the 
parish.**    "  And  thai  there  is  belonging  to  the  «« 
age,  a  little  vicarage-house,  and  under  an  acre  of  glebe. 
And  the  said  jurors  further  say,  thai  the  whole  pro/Ui 
issuing  out  of  the  said  vicarage  were  worth  ahami  SOL 
per  annum,  and  that  thesameisyet  allowed  by  thefarmert 
of  the  said  Dean    and   Chapter  foorth  (a)  of  the  said 
whole  rectory,  and  an  augmentation  of  SOL  per  ammunu 
allowed  by  order  of  the  committee  of  GoldsmiiVs  Hall, 
upon  Sir  George  Middleton*s  composiiion{b)J* 


(a)  Sic  in  Orig,  ceptable.    I  am  indebttd  ftr 

{b)  ObjectiooshaTiiigfirequently     to   the  kindnoi  o£    Mr.  SsUm 


been  made  to  the  efiect  of  the  Par-  Skarpe. 

liamentaiy  Sunreys  as  ei^idenoey  the 

following  extnuits  from  a  document  MemonmAim  from  a 

in  the  Ltmdtetk  Library,  the  Jou^         ^  Library  at  LamUtkPaUee. 

nalsof  the  Hotm  of  Commom,  9.nd  19th  Jwly,  1775.    In  the  Enke- 

the  Minute  book  of  the  Court  of         qtter.  Sittings  after  Trin.  Tem, 

Etekeftur,  may,  perhaps,  be  ac-         atScijeants'  Inn. 


He  also  produced,  6-om  the  munimeatneraoftt^SDean  giai./*h.S{lif: 
and  Chapter,  the  counterparts  of  several  ancient  leiisee  of     yj.^-  . 

..■■:„-.;   -■-*_.■..■..- rv-'i«r.  ■x-'y'"'-  Ibmui 

PreseDt.  Lord  Chief  Baron  Shitss,      William  Aylofe,^Aad         Ayhffe, 

BarODs  Eyre  and  BcEUND-         ''ISi^eoniFfafo 'We  Public-office  in 

Travis  >^f  OxTOH  nd  OAen.    '    BrmktiSinat,fAtn  the  Record 

CoDceming  the  tilhe  hay  of  Ne-      books   and    Surveys     relating     to 

ham  in  CAeiAi're.  lands  ^-.lWi*?.'j!^ja«Si'j;»»eti) 

A  copy  of  the  Parliamentary  Sur-  'i<*.  and  tlie  piblie;  and  put  the 
<«rof  tttnfdt^ludi,  (M'tirwk^'-ii^tNMninttaipcarieuhn^i^nK 
V^(eslothispa[i«HbIlgM|wd•-  '^Ps^.c^9V.N?li^.'°t'IP^i» 
QMiledin  thesis.  Librai^  at  I«m^^  .'"^ '^'^H^^'^  ">oVSvb'ere  ^n- 
heih,  and  properly  sltithMdcated  ''ionlsafeVuidpossessin^efluelvet 
By&e'AMKbishotiS  li^MAn  %n3 ' '-Vli^k^'«rft^  f00f>«eftD^ 
UKfw  ^it.km  «MDali.(faM«:hein«^  .-tUlfeaKi^aad.ii«]Idi)riaMH6 
;>flere4  JD  tlu  ]Cou;ti^,SHd4^tij»^  , ,  i^  W^i{j^  1^^ 
bdialfof  thetJaiDtiff.ltviaiabject-  judice.of,  ihpusands.  of  peraons  io- 
a'tO.Striff^ef  ifaemd-^i;'  *«^  fltffetJ.'^'Vy  ^"^ 
"^MMSfr-IW^ey  aepwftjd  attatf-  ■'  fi>e«4  sM'SuitAH^  lA^l!^^ 
Mi^lieiHitMtf  Oit^tAclffiwMm  ■  'PVM-.a9«t>«M'M4ii  JbjW9.MA 
it  jf^.ta.  bai^bw^^.i^(idu^.,.,,thl^  hf>i);¥,  ^<»V^..t))^.«c»4iaU; 
tSttie,  and  not  ihaulhepticated  copy     bp  disabled; '  ^     %     . 

dWt^Ciffiiai.'^'n  ^'«^,  csnia '  '■'  o^k^  ^af *  irai^  AioiaT 

«,«*^rfWtt«  **«ei.te- B*  ^f  aba-- V^^  S- fo;^,ft^^J 
•'«<*?*^.C<«rt,i^teMPl^..,  a«nM«.Ai9dV<K>»U4e<f>ulsl|r' 
Bdiae  of  Con6hoAi,  aHei  Aug.  Wl  and  D(iiB  and  CSaptera'  lands,  in 
i«l=aa*rTAi-.l*t^--lhJ-J%  l^^■-'Bft«rf»^*f,*^^h4e  Offices 
iW«»4<diui«9>k>.Ae4*  PaAwiwir  t©*»  iiadir,iij  WfcW!^«rifHBe'\ 
t^Sury^  rt*  Couttpm^ruled  ,,offlfeT,^hobp»fflyfc«tAe^D4o 

agtWff, ««  UMse  SuTvqM,  Wff  «1     Aifas  atlendaw  tba  Houn  do  saa 
otUr.^p»Mit*Ml>w)lfc  thn     «Mtail«\3dife  AS^inm^"^^-'' 
to  the  dien  At<*bi»hiin  flf^Cwit^ft.     ,_;-  -•. -V' '■  V.   ,-. .     .t'.'   .-.i-j;^ 
hwy,  were  origioals,  and  ordered       iWiiy,  Atignt  7, 1860, 
auMitM«tM.«.t>iM»f'tfu.ni.U.i«'  (^.rf,^^      ximt    Mr.    ^vfojK 

h««Mlh.Un<»4-«  ,rtd«e.  .-  haveloave  to  pr6ceed  <o  J  iS 
And  an  entry  Of  this  order  wuifatf--  i,«,fo,  paper.,  wrilinE,,  and  evi/ ' 
day  made  in  tbe  «8i«er.book  of     denMs,  touching  tbc  land,  (^Arcl.: 


tMH  Com  at-EKkt^:  ■ 


bj!hop9,Bisbop3,Dcansnnd  C'lap-'   '. 


JVote  ne  Jimhui&oJ^tie  "Boiiie'oj  lerj,  remaining  in  i!ie  ofRee  in 
'■■  UMumW.  '  ■"  '■  ■  Broad  Street,  in  ihc  presence  of 
UMI^,  A^Wi.'lBWi?  •■'^•"      the  officers  to  wliose  charge  iVe/!^ 

TT>e  Houe  behlg'mRMiiflflaft     are  (HiinraiHed,'itid  miih  theira's-^' 

TOL.  I.  00 
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CASES  IN  THE  BXCHeOOBR, 


£fdk.  Ch.in  Eq.  the  redOTj  of  Warianf  numeirous  accounts  of  tlie  preben- 
^^''  daries  and  leceiver^general  of  die  rerenues  of  the  Dean 
and  Chapter,  commencing  as  fiir  back  as  1565,  and  con- 
tinued to  the  present  time,  in  which  the  receipt  of  ihe 
rents  was  accounted  for,  and  annual  sums  charged  as  paid 
to  the  vicar,  such  sums  being — ^prior  to  1696,  2(ML/  fiom 
that  time  to  173S,  802.*;  and  subeequentiy,  llOIL.*  and  he 
proved,  by  parol  testimony,  the  hands-writing  of  some  of 
tiie  receivers,  and  their  deaths.     He  also  proved  the  lease 


nstance,  without  removing  any  of 
them  out  of  the  said  office;  and 
that  all  the  said  writings,  books, 
papers,  and  evidences,  do  still  re- 
main and  continue  in  the  said  office, 
until  this  House  doth  further  order. 
And  the  officers  are  to  take  care  that 
they  be  not  removed  out  of  the  said 
office,  but  continued  there  accord<^ 
ingly. 

Mortis  13  Matt,  14  Car.2, 1662. 

Whereat y  Mr.  Cnnichy  one  of  the 
members ofthis  House,  did  acquaint 
this  House,  that  they  had  received 
from  Mr.  JRye,  divers  presentations, 
books  of  institutions^  and  other  re- 
cords and  writings  concerning  ec- 
clesiastical livings;  and  now  desir- 
ed of  thb  House  how  he  should 
dispose  thereof  :»— 

Ordered^  That  Mr.  CrtmtA  do 
deliver  all  the  presentations,  books 
of  institutionSf  and  other  records 
and  writings  concerning  Ecclesias- 
tical livings,  which,  by  order  of  this 
.  House,  he  received  from  Mr.  RyCy 
into  the  hands  of  the  most  Reverend 
Father  in  God,  the  Lord  Archbishop 
of  Canterbury ;  who  is  desired  to 
take  care  that  the  same  may  be  pre- 
served in  perpetuity  for  public  use. 

Ordtred,  That  Mr.  Jf tciW/ JIf o^ 
kti,  and  Mr.  WUlwm  Aylojgfe,  do 
deliver  all  sudi  surveys,  and  other 


records  and  writings  conceming  the 
Archbishopricks,  Bisthoprid^s,  and 
Deans  and  Chapters,  wbich  are  in 
their  hands,  unto  the  most  Reverend 
Father  in  .God^  the  tatd  Aich- 
bishop  of  Canierhmy;  who  is  dttj 
sired  to  UJlc  care  tor  the  preserva- 
tion diereof  ;  and  to  dispose  of  &e 
same  to  tbs  lespeetiTe  ifiHVTV 
Deans  and  Chapter^  wl|o  a^e.^i^ 
in  concerned,  if  he  shall  think  fit 

Ordered^  That  these  Votes  be'pfint 
ed  and  publisbed,  that  all  p^rsods 
concerned  may  take  jvttioi  tliefeoL. 

Fr^m   the  Bxihepier   Chamber 
MSmHe  Book. 

Sodiniay,  t&th  Jmfy^  1775. 
Lord  Chibf  Bakov,  Btas^  ft, 

BURLAKD,  B. 

Mur  Travis  v.  Oxtov. 
More  Kidence  for  plaintiff 

Copy  Parliamentary  Sumy,  m 
1649,  from  the  Lambeth  libniy, 
proved  by  Mr.  Poccy,  objected  to 
being  read  as  evidence,  and  dbiec- 
tion  over-ruled. 

Ihv9day,  ttth  J^me,  1777. 
Travis  ».  Oxtoh. 
More  evidence. 

Copy  of  the  Peiliemeiilafy  S«r- 
vey»  1640,  from  tlie  libraiy  at 
Latnbetkp^kjieeM  H>,  m^iiljtiMim 
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from  the  Dean  and  Chapter  to  himself,  dated  Ist  May,  Exeh.Ch.inEq. 
I824i,  for  twenty-one  years  from  Michaelmas^  18^,  at  1827. 
the  yearly  rent  of  690/.  to  the  Dean  and  Chapter,'^  and 
110/.  to  the  Vicar.  He  also  entered  into  a  great  deal  of 
parol  testimony  to  prove  the  general  reputation,  diat  the 
Dean  and  Chapter  were  rectors,  but  that  they  had  always 
demised  the  rectory,  and  that  the  tithed  had  constantly 
been  taken  by  their  lessees. 


Inman 

V. 

Wrormbt. 


Boteler  and  Duckworth^  for  the  plaintiff,  rested  his  title 
to  the  tithes  on  the  evidence  produced  by  him  in  support 
of  his  right. 


Simpkihson  and  Spence,  for  the  defendant,  Whormby. — 
The  possession  of  the  Dean  and  Chapter,  and  of  their 
lessees,  is  inconsistent  with  the  grant,  the  terms  of  that 
gvant  tlot  having  been  complied  with.  The  maxim,  omnia 
pnteiumuntur  solemniier  acta,  does  not  apply  in  the  pre- 
sent case:  for  it  is  clear,  from  the  evidence,  that  the  Dean 
and  Chapter  have  not  complied  with  the  conditions  of  the 
grant;  it  d^es  not  appear,  that  they  have,  even  to  this  day, 
made  a  competent  provision  for  the  vicar,  nor  made  any 
allowance  for  the  poor,  both  of  which  were  required  not  only 
by  the  charter  itself,  but  according  to  the  express  enact- 
ments of  the  statutes.  Rich.  2  (a),  and  Hen,  4  (£).    The  ap- 


(a)  15Rich.2,c.6;  3  Rot.  Pari. 
293;  4  Eagle feYounge,  13.  "Be- 
cause drrers  damages  and  hinder- 
ances  oftentimes  have  happened, 
and  daily  do  happen  to  the  parish- 
ioners of  divers  places,  by  the  ap- 
propriations of  benefices  of  the  same 
places;  it  is  agreed  and  assented, 
that  in  every  license  henceforth  to 
be  made  in  the  Chancery,  of  the 
appropriation  of  any  parish  chureh, 
it  shall  be  expressly  contained  and 
comprised,  that  the  diocesan  of  iht 
place,  in  the  appropriation  df  such 


churches,  shall  ordain,  according  to 
the  value  of  such  churches,  a  con- 
venient sum  of  money  to  be  paid 
and  distributed  yearly  of  the  fruits 
and  profits  of  the  same  churches, 
by  those  that  shall  have  the  said 
ehurches  in  proper  use,  and  by  their 
successors^  to  the  poor  pafrishioners 
of  the  said  churches,  in  aid  of  &eir 
living  and  sustenance  forever;  and 
also  that  the  vicar  be  well  and  suffi- 
ciently endowed.'' 

(6)  4  H.  4,  €.  19;   3  Rot  Pari. 
499^  4  Eagle  &?iYoange,'l6:  <<  It 
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1827. 

' . ' 

Inman 

V. 
WUORMBT. 


Exeh.Ch,inEq.  propriation  in  this  case  was  not  an  immediate,  but  pro- 
spective one,  giving  the  Dean  and  Chapter  the  option  to 
accept  the  appropriation  on  the  terms  of  endowing  the 
vicar,  and  maintaining  the  poor.  No  evidence  has  been 
produced  of  any  endowment  having  ever  been  made.  The 
payment  alleged  to  be  made  to  the  vicar,  is  a  mere  volun- 
tary payment,  at  the  free  will  and  pleasure  of  the  Dean 
and  Chapter,  and  not  an  endowment  within  the  meaning 
either  of  the  grant  or  of  the  statutes.  In  Cave  v.  O^fey  (o), 
some  of  the  points  determined  were,  that  the  King  could 
not  make  a  license  to  appropriate  without  matter  of  record; 
and  that  it  ought  to  be  with  condition  to  endow  a  vicar; 
and  that  the  endowment  of  the  vicar  might  be  by  a  dis- 
tinct instrument,  so  that  it  was  made  at  the  same  time  with 
the  appropriation.  The  Parliamentary  Survey  does  not 
shew  that  there  was  any  endowment,  or  that  the  vicar  was 
then  entitled,  by  law,  to  any  payment,  but  merely  that  die 
Dean  and  Chapter,  or  their  lessee,  allowed  a  certain  sum 
to  the  vicar.  All  the  conditions  imposed  by  the  grant  on 
the  Dean  and  Chapter  for  the  maintenance  of  the  poor,  and 
the  assistance  of  the  vicar,  are,  in  their  nature,  conditions 
precedent,  to  entitle  them  to  the  i)articular  tithes.     There 


is  ordained  and  established,  that 
the  statute  of  appropriation  of 
churches,  and  of  the  endowment  of 
vicars  in  the  same,  made  the  fif- 
teenth year  of  King  Rkkard  II.  be 
firmly  holden  and  kept,  and  put  in 
due  execution ;  and  if  any  church 
be  appropriated  by  license  of  the 
said  King  Richard^  or  of  our  lord 
the  King  that  now  is,  since  the  said 
fifteenth  year,  against  the  form  of 
the  said  statute,  the  same  shall  be 
duly  reformed  according  to  the 
efi*ect  of  the  said  statute,  betwixt 
this  and  the  feast  of  Fatter  next 
coming.  And  if  such  reformation 
be  not  made  within  the  time  afore- 
said, that  the   appropriation  and 


license  thereof  made  be  void  andot- 
teriy  repealed  and  annulled  for  ero.** 

**  Moreover,  it  is  ordained  aad 
established,  that  all  the  vicarages 
united,  annexed,  or  ^ipropral- 
ed,  and  the  licenses  thereof  hsd, 
after  the  first  year  of  the  said  King 
Richardf  although  they  who  hate 
united,  annexed,  or  appropriated 
such  vicarages,  be  in  possesuon  of 
the  same  vicarages,  or  by  virtue  of 
such  licenses  may  in  any  wise  be 
in  possession  of  the  same  in  any 
time  to  come,  shall  be  also  utterly 
void,  revoked,  repealed,  annuUed, 
and  disi^ppropriated  for  ever,**  &c 
&c. 

(a)  1  Eagle  &  Yoange,  405. 
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is  no  order  of  division  pointed  out  in  the  grant,  and  the  Exch,Ch,inEq. 
Parliamentary  Survey  treats  the  payments  as  subject  to      ^  ^^^7. 
the  order  of  the  Dean  and  Chapter.  Inman 

The  vicar  could  not  enforce  this  payment,  either  in  this  whormby. 
Court,  or  in  the  Ecclesiastical  Court.  There  is  no  evi- 
dence of  the  vicar's  right,  except  as  depending  on  the  al- 
lowance of  the  Dean  and  Chapter,  and  that  is  a  right  which 
he  could  not  enforce.  This  is  a  very  different  case  from 
those  in  which  the  Court  has  presumed  a  subsequent  en- 
dowment. No  such  presumption  can  be  made  here,  for 
the  plaintiff  shews  by  his  own  evidence,  that  this  is  a  mere 
voluntary  provision,  which  the  Dean  and  Chapter  may,  if 
they  think  fit,  withdraw  at  the  expiration  of  the  present 
lease.  In  WooUey  v.  BrownhiU{a)f  it  was  evident  that 
there  was  an  endowment,  and  the  only  question  was,  whether 
the  terms  of  the  letters  patent  having  been  departed  from, 
a  subsequent  endowment  ought  not  to  be  presumed.  And 
though  in  Grymes  v.  Smith  (6),  there  being  no  instru- 
ment, or  direct  proof,  of  any  endowment  of  the  vicarage, 
it  was  held,  that  it  should  be  presumed  that  the  vicarage 
Vfaa  lawfully  endowed,  for  that  omnia  prcesumuntur  sotemni- 
ter  esse  acia^  yet  it  was  so  presumed  in  respect  of  the  long 
continuance  of  the  vicarage  as  an  endowed  vicarage.  Here 
the  plaintiff  has  not  only  failed  to  prove  the  endowment, 
but  he  has  proved  that  neither  the  conditions  of  the  two 
acts  of  Parliament,  nor  of  the  letters  patent,  have  been 
followed.  A  decree  for  the  plaintiff,  will,  in  effect,  repeal 
those  statutes.  If  there  had  been  no  decision  upon  the  sub- 
ject, the  Court  would,  of  necessity,  feel  itself  bound  by 
those  acts ;  but,  in  fact,  there  have  been  numerous  decisions. 
In  Woolley  v.  BrownhiU,  the  Court  seemed  to  consider 
the  provision  in  the  grant  as  a  condition  precedent;  there, 
the  words  were  precisely  similar  to  those  contained  in 

(o)  M'Cleland,  317;  3  Eagle  &  Younge,  1153. 
{h)  1  Eagle  &  Younge,  95. 


V. 
WROltMBT. 
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Exck.  ch,  in  Eq,  the  grant  in  the  present  ease.  If  the  Court  considered  it 
^  18g7.^  mcumbent  on  the  parties  to  shew  an  endoitment  in  diat  case, 
iNMAN  they  musty  of  necessity,  do  so  in  the  present.  The  ob- 
jects of  the  chaitter  of  appropriation  were  to  ^secure  to  die 
vicar  a  comjpetent  maintenaiice,  and  the  implication  of  a 
sufficient  sum  as  ahns  to  the  poor.  ^  It  i»  evident  that  these 
have  not  been  done.  The  case  of  WotdUy  y.  Brou^^kiUf 
is  distinguishaUe  from  the  present,  for  there  it  appeared 
that  the  bidiop  bad  'covenanted  to  pay  the  vicaira^^  yearly 
stipend;  -and  Mt.  Baxon  Orakam  obsesv^d,  that  the i4car 
mighi  vreieaver  tb^  pdnsien  in  th^  Ecclesiastical  Court,  or 
by  abUlinequity'(»).  •    :        I 


'  t 


Botelett  in  repiy»--^The  cases  citecl  for  the  defendant 
tend  to  establish  the  plaintiff's  right;  for  fjiey  dii^w,  thiit 
where  the  rectory  luis,  fr<m  <fhe  time  of  thi^  grant,  Veeia 
reputed  and  cohsidel:^  as  appro)t«riAte;  aVid  M  'vicuip^U^ 
constantly  been  presented,' instituted  atid  !ndueeed,''the 
Court  will  presume  the  vican^  to  hkve  been  lawfblly  en- 
dowed. It  is  made  out  in  evidence,  that  tlie  Dean  and 
Chajiier  of  fForeester 'ha,ye,  ever  since  the  grant,  been 
and  acted  as  the  appropriatbrs  of  the  rectory,  and  have 
constantly  demised  itJ  It  is  in  Evidence  also,  that  there 
has  b^n  a  vicar  isince  the' same  period;  land  tibou^  the 
payhient  now  made  to  the  vicar  i»  a  Urger  payment,  and 
made  by  the  lessee,  yet,  the  CoUrt  will  presume  that  the 
vica^  was  duly  endowed,  and  that  the  payment  by  the  lesdee 
is  an  4dditimial  o¥ 'augmented  payment,  arising  eit&el^  from 
the  benevolence  of  the  Dean  and  Chapter,  or,  which  is  not 
improbable,  has  been  an  addition  made  to  the  living  under 
the  statutes  of  augmentation. 

Al^Stamdeb,  L.  C.  B.-^In  deciding  this  case,  I  do  tt<«t 
think  it  necessary  to  enter  into  the'  consideration  of  die 

(a)  M'Cleland,  p.  328. 
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question,  whether  the  provisions  in  the  grant,  with  respect  e^xH,  ca.  shE^ 
to  the  vicar  and  the  poor,  were  or  were  not  conditions  pre-      ,  ^^^7. 
cedent,  to  entitle  the  Dean  and  Chapter  to  the  rectory  and 
tithes.     But  I  think  the  provision  with  respect  to  the  poor 
shews  they  were  not:   that  provision  is,    '*  fFe  ordain^ 
besides^  thai  the  scud  Dean  and  Chapter ^  and  their  succeS" 
sors/or  ever,  in  every  future  year,  shall  distribute ,  or  cause 
to  be  distributed 9  among  the  parochial  poor  of  any  church 
thus  hapi^ening  to  be  void,  a  certain  reasonable  sum  of 
tnoney^  of  the  fruit  of  the  same  church  coming,  by  the 
bishop  and  diocesan  (ff  that  place  to  be  limited  and  as- 
signed,'^    This  is  to  be  paid  from  year  to  year,  and  must, 
of  necessity  be  uncertain  in  amount.     But  taking  them  to 
be  even  conditions  precedent,  the  question  then  is,  whether, 
on  the  principle  of  the  cases  in  whiph  subsequent  endow- 
ments have  been  presumed,  the  Court  will  not  feel  itself 
bound  from  the  evidence  to  consider  that  the  18/.  in  ques« 
tion,  was  originally  a  proper  sum ;  and  that  the  vicarage  was 
properly  endowed  with  it,  and  has  been  subsequently  aug- 
mented.   The  statute  of  augmentations  has  been  refer- 
red to^  and  which  may  perhaps  be  considered  a  sufficient 
answer  on  the  subject,  but  I  do  not  think  it  necessary  to 
rest  on  that.     It  appears,  that  for  very  many  years, 
much  larger  sums  than  the  18/.  have  been  paid,  and  the 
&ir  question  would  be,  whether  those  payments  might  not 
be  used  as  evidence,  that  the  endowment  of  the  vicar  had 
been  augmented.    And  I  think  a  Judge  at  Nisi  Prius 
would  feel  himself  bound  to  direct  a  Jury,  that  a  proper 
sum  had  been  allowed,  and  that  a  further  sum  had  been 
granted  by  the  benevolence  of  the  Dean  and  Chapter.    If 
there  had  been  any  less  payment  than  the  182.,  a  different 
question  might  have  arisen.    The  Dean  and  Chapter  hav- 
ing been  in  the  possession  of  the  rectory  for  so  many  years, 
without  this  objection  having  ever  before  been  raised,  the 
fair  presumption,  I  think,  is,  that  they  complied  with  the 
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EipdL  OuktEq.  tcmis  of  the  fetters  patent^  and  that  thelreftire  they  are 
^^^''•^     entitled  to  the  tithes  ih  qwstion. 


V 

IinfAN 
Wbormbv. 


The  Court  decre^  an  accoipit  of  the  tithes  with 
costSj  except  the  co$ts  of  b^gjng  the  defend- 
ant9i  Saudos^d  Higgin,  be&rp  the  Court.  . 


A  sfanilar  decriee  wa^.  .nmd^  afs  to  ^^otlt^er  towpj^p,  in 
a  cause  of  Inman  v.  Bisbrown,  where  the  same  defence 
was. set  upf., 


•  .t  .; 


■   I         , 


,     \    \     •    \ 
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Gbat's  Inn 

Hall* 
Sittingi  after 

TefTn, 

July  \7th. 

*ltk  a  tult  to  es- 
tablish a  will, 
and  for  the  ad* 
minittration.ef 
real  and  person- 
al assets, — if  the 
heir  at  ikw  of 
the  testator,  be 
abroad,  it  scems^ 
the  Cpurt  does 
not,  OS  iu  other 
cases>4^Iarethe 
will  w^  provedj 
or  ^sublisfi  the 
samf  >  but  mere- 
ly diifects  the 
tmsUpfthe  will 
to  \tt  carried  in- 
to execution. 


Thompson  r.  Topham. 

In  this  case,  which  was  a  suit  to  establish  a  win,  and  for 
the  administration  of  real  and  personal  assets,  Lovat,  for 
the  plaintiff,  stated  that  die  heir  at  'kw  of  the  testator 
was  abroad,  out  of  the  jurisdiction,  and  tiiat,  therefore,  he 
should  not  ask  the  Court  to  declai'e  the  will  to  be  well  proved 
or  to  establish  the  same,  but  merely  to  decree  the  trusts  of 
the  wiir  to  be  carried  into  execution.  That,  in  fFtUiamt  v. 
Whtfhyates  (a),  a  case  in  which  an  heir  at  law  was  in  the 
Ectst  Indies y  the  Court  of  Chancery  had  gone  farther; 


(a)  2  Bid.  C.  C.  309.  The  fact 
that  the  heir  was  DOt  a  party  to  the 
suit,  does  not  appear  in  the  report 
in  Brown. 

If  the  heir  at  law  be  out  of 
the  jurisdiction  of  the  Court,  and 
that  &ct  is  charged  and  proved, 
the  Court  will  proceed  to  direct  the 
execution  of  the  trusts,  upon  full 
proof  of  the  due  execution  of  the 


will,  and  the  sanity  of  the  testator, 
though  that  evidenoe  cannot  be 
read  against  the  heir,  if  he  should 
afterwards  dispute  the  wiU ;  and  the 
Court,  therefore,  cannot  establish 
the  will  againsthim,  or  in  any  man- 
ner insure  the  tiUe  against  his 
claims,  1  Madd.  C.  P.  604 ;  Loid 
Redesd.  3  edit.  139,  140. 


TRINITY  TERM,  B  GEO.  IV.  557 

for  in  that  case  Lord  Loughborough  was  reported  to  have     Eqmi.  Exdu 
declared  the  will  well  proved;  that  it  ought  to  be  estab-        ^^^7. 
lished;  and  the  trusts  performed;  though  there,  in  point      thompsok 
of  fact,  the  heir  at  law  was  not  a  party  to  the  suit,  and  the       -,  •'• 
will  was  proved  per  testes.    In  conjSrmation  of  this,  he 
stated,  that  he  had  looked  into  a  great  number  of  decrees, 
and  found  the  form  in  all  of  them,  where  the  heir  at  law 
was  abroad,  to  be  such  as  he  now  suggested. 

Simpkinson,  as  amicus  curue,  said,  he  had  obtained 
many  decrees  in  the  same  terms,  on  the  authority  of  Wil- 
Hams  V.  Whynyates. 

The  Lord  Chief  Baron,  after  stating  that  the  point  was 
an  important  one,  as  respected  the  practice,  made  the  de- 
cree in  the  terms  suggested  by  Lovat. 


Walker  r.  Laxton.  Jufy,  17, 20th. 

X  lIIS  cause  was  heard  at  the  Sittings  after  Michaelmas  a  tesutrix  hav- 

Term,  1826,  but  in  consequence  of  a  mistake  discovered  ^*'  ?°^*'  ^^ 

in  the  pleadings,  and  which  was  supposed  to  have  influ-  ™«nt,  a  power, 

enced  the  judgment  of  the  Court,  was  again  heard  at  the  nie,  to  apiwint 

present  Sittings.  ll^Soo' ; 

Ann  Laxton,  widow,  made  her  will,  dated  22d  December,  •!!«  ^y  ^^  ^ 

after  re<^ttng  the 

1800,  which  was  partly  in  the  words  foUowing,  viz.  '^  I  power,  prooeed- 

"  direct  that  all  my  just  debts  shall  be  paid  as  soon  as  con-  i  giv^d  be- 
queath," [sere- 
ral  legades, 
aome  to  persons  absolutely,  and  others  to  persons  for  life,  and,  after  their  decease,  to  their  children 
or  other  persons  by  substitution,  amounting  in  the  whole  to  the  precise  sum  of  2200^],  and  as  to 
all  such  real  estates,  as  she  had  power  to  dispose  of  under  her  marriage  settlement,  or  the  win  of 
her  husband,  she  expressed  her  desire  that  the  same  should  descend  to  and  vest  in  her  daughter, 
by  the  preferable  title  of  descent;  and,  subject  as  aforesaid,  she  bequeathed  the  residue  of  her  per- 
sonal estate  to  her  said  daughter: — Held,  that  the  legacies  were  not  general  legacies,  payable  out 
of  her  general  personal  estate,  but  were  intended  to  be  given  by  the  testatrix,  under  a  mistaken 
notion  that  the  execution  of  the  power  was  not  rettricted  to  the  event  of  her  dying  without  inoe. 


€i 
n 

I 

it 
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Equit^EsctK     ^^  venient  after  my  decease*  And  whereas  it  was  deelaied, 
,J^J^     "  providedi  and  i^greed  by  the  maryiage  articles,  between 
Walker       «  Hebert  Loxiony  my  late  dear  husband,  and  myself  that, 
laxton.       ^^  ftif^  dqfauU  of  issuer  I  ab<mld  have  power  to  dispose  of 
"  S200/f9  and  pay  the  same  to  such  persons  |is  I«  the  said 
Ann  Ijaxtan,  hereafter  mention;  And  I  give  and  be^ 
qiieath  to  my  cou^iui  William  CkUdy  Sen.i  and  his  bars, 
of  Yaaleg,  in  the  county  ^  HwUimgdoHy  the  sum  of 
100/</  to  my  cousm  Elixabeth  Dent  and  her  heirs j  of 
^f  St^  Mi^rtin'sy  Stanifi^d  Barony  'm  the  cous^y  of  Nor^ 
ff  thampfo^^  ike  sum  ;of  lOOiL; ,  to   my   cousin   Marg 
*^  NichoUSi  daughter  of  my  late  aunt  EUzabcik  Ckild^  of 
'V  Yaxleyii  .and  her  heirs,  and  wife  of  Mr.  NickoUs,  of 
^'  Buckifiorlh^  in^^counljjf  otHimUngdot^  /the  buvi  of 
'/  100/.*'    (The  tQi^trix  b^du^atbed  Qtbec  sums,  ioi  the 
same  terms,  to  divers :. other  p^rsonst  some  (^  the  legaciet 
being  to  the  persons  f<xr  life,  with  remainders  over  to  other 
persons;  and  the  total  amount  of  thd  sums,  with  those 
above  stated,  beingi  according  to  the  wiU  as  stated  in  the 
pleadings  on  the  first  hearing  y  1850^)    The  will  then  pro- 
ceeded— ^^  As  to  aU  suqh  real  estates  as  I  have  power  to  dis- 
<^  pose  of,  whether  the  same  consists  of  land  or  moneyi 
''  under  my  marriage  aettlementy  or  under  the  will  oi  my 
*^  late  husband^  Robert  LaxioHy  derk,  directed  to  be  hid 
out  in  the  puvchase  of  land^  I  am  well  contented,  and 
desirous  that  the  same  respectively  descend  to  and  vest 
*^  in  my  dear  daughter  and  only  child,  Mary  LaxtQn,  by 
the  preferable  title  of  descent;  and  subject  as  aforesaid, 
I  give  and  bequeath  all  the  test  and  residue  of  my  per- 
sonal estate,  whatsoever  and  wheresoever,  unto  nqr  said 
dear  daughter  Mary  Laxton,  to  and  for  her  own  use 
^^  and  benefit;   and  I  make  and  appoint  my  said  dear 
^^  daughter  executrix,  hereby  revoking  all  fomet  wills 
'V  by  me  made**!    . 

The  testatrix  died  in  Aprils  1809,  uid,  in  May  foDow- 
ing,  her  wiU  was  proved  by  her  daughter  Mamy  LaxUn, 


it 


it 
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The  bill  was  filed  by  the  children  of  Mary  Wa^er,     squu  EzoH. 
one  of  the  legatees  named  in  the  testatrix's  will,  to  whom     .  ^^^^* 
the  interest  of  1501.  was  given  for  her  life,  and  the  princi- 
pal, after  her  decease^  to  her  childreB,  against  Mary  Lax- 
ion,  the  daughter,  residuary  legatee,  and  executrix  (^the 

testatrix.  ,^^^ 

1826. 

The  bill  stated  the  will  of  the  testatrix,  and  aUeged  that  Dec.  20th, 
the  testatrix  having  left  issue  living  (the  said  Mar^  Lax- 
tan),  at  the  time  of  her  death,  she  had  no  powei^'tuider 
the- marriage  articles  mentioned  in  h^  will  to  dfirpose  of 
the  sum  ol&iOOL'in  the  will  mentiim^;  and  tU<^  itoveral 
legacy^'  given  l^*  this  will;  accordingly^ became  ]^yabk 
out  of  the  testdtrixVgetietal  personal  estate]  ^  The  biH  ^en 
alleged  that  the  persona)  estate  of  the  testatrix,  {kiissessed 
by  the  defendant^  Was  mo^  than  sufficient  to  i^y  her  debts, 
funeral  and  testamentary  expenses,  and  all  the  legacies  be-* 
queathed  by  her  wiQ.  >  The  bUl  sj^9led  dmt  no  interest  had 
ever  been  paid  to  Mary  Walker,  iiire^/pect  of  ttie  interest 
of  the  legacy,  and  that  the  plaintiff,  John  Walker,  ai^  her 
administrator,  had  become  entitled  to  such  hiterest.  The 
bin  chargedj  as  evidence  of  the  value  of  the  testatrix's  pe^ 
sonal  estate,  exclusive  of  the  property  the  subjiect  of  the 
settlement,  that  the  defendant,  on  proving  the  wiB,  had 
sworn  the  amount  of  the  testatrix's  property  to  be  under 
7500/.  and  had  made  a  return  of  the  residue  retained  by  her 
to  the  amount  of  800/.,  and  had  paid  the  legacy  duty  on 
such  residue.  The  IhU  prayed  an  account  of  tiie  princi- 
pal money,  and  interest  due  in  respect  of  the  legacy;  and, 
unless  the  defendant  admitted  assets,  the  usual  accounts 
of  the  testatrix's  estate. 

The  defendant,  by  her  ansi^erj  admitted  the  will,  but 
submitted  that  the  legacies  given  by  it  were  appointed 
and  given,  and  to  be  paid^  only  in  execution  of  and  un- 
der the  power  in  the  will  mentioned,  vested  in  the  tes- 
tatrix in  defauk  of  issue.  That'  the  poWer  was  vested 
in  the  testatrix  by  an  ijideniure  of  settlement,  dat^d  4th 


jt^ 
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BqmL  EMch.  April,  1754,  made  between  Mary  Nicholls,  widow^  of  the 
lo27.  jgj^g^  part;  Robert  Lcueion,  grocer,  and  the  Rev.  Robert 
Laxton,  hia  son,  and  Ann,  the  wife  of  the  said  Robert 
Lctxton,  the  son,  late  Anne  Nicholls,  spinster,  of  the 
second  part ;  William  Hawkins,  gent,  and  I^omas  Sibley, 
gent.,  of  the  third  part;  and  Joseph  Sibley,  linen-draper, 
and  Anne  Sibley,  the  younger,  spinster,  of  the  fourth  part; 
made  after  the  marriage  of  the  said  testatrix  with  the  said 
Robert  Laxton,  the  son;  whereby,  (among  other  things), 
certain  freehold  estates  were  settled  to  the  use  of  the  said 
Robert  Laxton  and  Awn  his  wife,  for  their  lives,  with  re- 
mainder to  the  use  of  their  children,  as  tenants  in  common 
in  tail,  with  cross  remainders,  between  such  children,  in 
tul,  with  remainder  to  trustees  for  a  term  of  five  hundred 
years,  'with  remainder  to  the  said  Robert  Laxton,  the 
son,  in  fee;  and  by  which  settlement  it  was  declar- 
ed, that  the  said  trustees  should  stand  possessed  of  the 
said  hereditaments,  for  the  said  term  of  five  hundred 
years,  upon  trust,  immediately  after  failure  of  issue  of  the 
said  Ann  Laxton  by  the,  said  Robert  Laxton^  by  and  out 
of  the  rents,  issues,  and  profits  of  the  same  premises,  or 
by  mokg^e,  sale,  or  other  disposition  thereof  o^  of  any 
part  thereof,  for  all  or  any  part  of  the  said  term  of  five 
hundred  years,  or  by  all  or  any  the  ways  and  means  afore- 
said, or  any  other  ways  or  means,  to  levy  and  raise  such 
sum  and  sums  of  money  not  exceeding  together  the  sum 
of  9200L,  and  pay  the  same  to  such  persons  or  person,  at 
such  time  or  times,  upon  such  trusts,  and  for  such  intents 
and  pufposes,  and  in  such  manner  as  the  said  Ann  Lax- 
ton, hy  herself  alone,  whether  covert  or  sole,  and  notwith- 
standing coverture,  shpuld  by  any  deed  or  deeds,  writing 
or  writings,  to  be  by  her  sealed  and  delivered  in  the  pre- 
sence of  two  or  more  witnesses,  or  by  her  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be  her 
last  will  and  testament,  to  be  by  her  signed  and  published 
in  the  presence  of  three  or  more  credible  witnesses,  direct, 
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limit,  or  appoint: — that  certain  copyhold  hereditaments  Equit-Exch, 
were,  by  the  said  settlement,  settled  upon  trust  for  the  k2^Il 
benefit  of  the  same  persons  as  the  said  freehold  heredita- 
ments were  limited  to;  and  certain  monies  were,  by  the 
same  settlement,  also  settled  upon  trust,  to  be  laid  out  in 
the  purchase  of  freehold  or  copyhold  hereditaments,  to  be 
settled  to  the  same  or  like  uses. 

That  certain  parts  of  the  settled  estates  were  sold  in  the 
lifetime  of  the  testatrix,  and  the  monies  produced  by  s^c];l 

sales  invested  in  the  npime  of  the  testatrix, 

•  ■■.•.'■** 

That  the  defendant  could  pot  set  forth  whether  the 
testatrix  was,  at  the  time  pf  her  4eftth,  possessed  ^of  or 
entitled  to  any  personal  estate  or  efiects,  ezclusive  of 
the  property  comprised  in  or  bound  by  the  trusis  and 
provisions  of  her  said  marriage   articles;  nor  whetlier 

the  same,  if  she  did  possess  any,  were  to  an  amount,  suffi- 

...  *    •  * 

cient  to  pay  and  satisfy  all  her  fuiierql  and  testaineut- 
ary  expenses,  and  debts,  and  legacies:  for  the  deiend- 
ant  was  utterly  unable  to  set  forth  the  amount  or  par- 
ticulars of  the  testatrix's  own  property  or  estate,  if  she 
did  possess  any,  as  distinguished  from  the  property  com- 
prised in  the  settlement,  and  from  the  property  bequeath- 
ed by  the  will  of  the  said  Robert  Laxton,  and  to  which 
the  defendant  was  absolutely  entitled  under  the  aforesaid 
settlement,  and  the  will  of  her  said  father,  dated  the  3d 
day  of  June,  1763,  and  which  she  believed  were  pos- 
sessed by  the  said  testatrix,  at  her  decease,  without  be- 
ing in  any  maimer  distinguished  from  the  said  testatrix's 
own  property,  if  she  possessed  any. 

The  defendant  admitted  that  she  proved  the  will  of  the 
testatrix  under  7500/.  and  paid  the  probate  duty  thereon 
accordingly,  but  which  was  done  by  her  by  reason  of  the 
aforesaid  property  of  the  defendant  not  being  distinguish- 
able from  the  other  property,  if  any,  of  the  testatrix;  and 
that  she  delivered  to  the  Stamp-office  an  account  of  the 
testatrix's  residuary  estate,  after  deducting  thereout  the 
legacies,  such  residue  amounting  to  830/.,  and  paid  the  le- 
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EfuiL  Exdu     ff^V  dutjF  thereon,  as  retained  by  her,  but  that  she  did  ao 
1527.       in  igiK»ranee  of  the  real  intent  and  nature  of  her  own  rights 
WALK.n       and  interest 

Laxtow.  ,  ^      .«, 

BiekerHeik  and  Sharpe^  for  the  pkin£iff.<.r-Tbe  quea- 
Dec.  20M.  ^^"  ^^»  whether  Ai&  legacies:  bequeadied  by  ^le  teststrix's 
voU^  are  general  kg^ciea^  payable  out  of  her  estale,  oir 
only  outof  the  fund  over  whicsh  abe  had  a  politer  of  di»- 
posttiony  in  the  ey^nt  of  her  not  having  aily  chUdren*  The 
beqpiests  are  not  staffed  to  be  in  esftcutioti  of  .the  power, 
not  do  ihe  sums  amoiii^  to  tlieaum  of  ^Udi  she  had  the 
powet  to  dispose.  The  .testatrix  muafe.haye  lieea  «wve 
that  she  hiul  coly  the  power  to*  dlsposis  of  the  fiindin  the 
event  0i  her  having  no  issuei  andiyet /ii'tlbe  .wfll  itaslf  ishe 
giveS'  the  Tesidue;  to  her  daughter«r  cThi^'caac^  is  imaiokl 
strongel*  than  any  which  havehitbeirto  <k»urrcd^  irtaamact^ 
»  as  there  is  no  oharge  on  the  partieuktoiund,  ioiileept'  hy  tfw  \ 

inferen^  to  be  drawn fi^cna  the  recital ef  thesettleiimtin i 
thewiU<    TbiiCf  <^H^  ^IS^vAdn^^iv.  Poa>oii(a).    ;  ,   t »:    , 

«/(ar9f#  and  fl^/lsaiiy  ,«r.^  for  the  defendantir^It  iaiplain . 
that, the  teatatris^  either  couldnot  have  undisrttood  thai 
she  had  the  .pawe^  only  in  deikult  of  issue»  oo  elae  that  she « 
could  not  have  ^<u^derstood; what  it  meant.   -Tbetwosd 
*^  mndy'  in  the  will^  cOmmencingithe  bequei^^  knust^be  read 
as  if  it  wete  ^'  nxm^  and  must  be  considered  as  »  €ontin»* . 
atiqn  of  the  sentence  reeidng;  the,  settlement.   .  There  was 
no  necessity  for  her  to  ^dispose  of  the  whote  fund^  Rt^kerU 
V.  Pocock,  has  no  application )  there  the  testator  diieeted 
that  all  the  legacies  should  be  paid  to  hilnoiltHof  monies 
due  to  him  from  Alexander  Davison,  of  Madras,  upon 
bond.    But  in  case  he  should^  receive  the  said  xionies  in 
his  lifetime,  or  alter  the  said  security>  such  receipt  or  alter- 
ation should  not  be  deemed  or  construed  a  revocation  of 
any  or  either  of  the  said  legacies,  but  the  same  should  in 

(a)  4  Ves.  150. 
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such  case  be  paid  by  and  out  of  some  other  part  of  his     Equit.  E»ek, 
estate  and  efiects.     In  Doe  dem .  Brawnsmiih  v.  Dewny  (a),         ^^^^*^. 
an  estate  was  settled  after  certain  other  uses^  to  the  use       Wal&br 
of  all  the  children  of  Henry  Thompson  and  Mary^  his       laxtok. 
wife,  in  fee  as  tenants  in  common,  and  in  default  of  such 
issue,  then  to  the  use  of  such  person  as  Mary  should,  by 
will,  appoint,  and  in  default  of  appointment,  to  her  heirS' 
for  ever.   Henry  and  Mary  had  issue  a  son  j  named  Henrys 
the  &ther  died,  Mary  died  afterwards,  leaving  the  son  a 
minor,  having  in  her  lifettme  made  a  w9),  by  which  shedie-» 
clared  that  by  idrtne  of  certainpowera  given  her  by  the  mar- 
riage setdement,  and  of  all  other  powers,  riie  defvised  the  . 
estate  to  her  scm  in  fee?  and  in  case  be^'  should  die  linder 
twenty-one,  she  devised-  the  estate  to  the  father  of  the  de« 
fendant  in  fee:  the  ^n  died  a  minor,^^  and  the  question  was, 
whether  his  heir  at  law  ought  to  ret^ver ;  and  it  washolden 
that  he  shpuU;  and  Mrl' Jhidtice  D^mimou  observed,  that- 
it  was  dedrly  the'  int^ntioii  of'  tlM<  paities  iro  the  marriage  - 
settlement,  that  the  isstte  of  Henry  faiAMary,   if  asiy, 
should  take  an  estate  in  fee ;  and  that  the  power  given 
to  Mary  of  devisuigit'to^a  strltnger,'W^8'bnly  given  ^ 
case  of  a  fiulbre  of  sdch  istue.    That  case  is  'precisely  bd^ 
point,  for  here  the  obvious  ititbntion-  of  the  parties' #as, 
that  the  testatrix  riiould  only  have  a  power  bf  appoints 
ment  in  de&ult  of  issn^.  '-The  several' caties  on  tliis  sub- 
ject are  cited  ill  Chohnondeley  r^  Ctmton{b).    The  cases 
on  the  informal  execution  of  powers  are  cottected  by  Mr. 
Sugden^'  inf  his  Treatise ;  the  principal  cases,  however,  in 
reference  to  the  present  subject,  oreAtidtews  v.  Eiifimoi  (e), 
and  Nannock  v.  Horton  {d). 

1826. 
Albxandbr,  Li  O.  B."— I  think  it  was  the  inVehtion  6f     Dec.  20M. 

the  testatrix  to  exercise  (he  powt^r,  btit  not  td  eotifine'her  - 

■  .        ■  «    I !       I  ■ 

(a)  Sayer,  295.    See  also  Doe  (c)  ,2  Bro.  C  C.  297. 

dem. Bujtan t.  Dunt^  2  Wils.  337!         (d)'i Ves.  39 i. 
(6)  2Meriv.l73;  2 Jac.&W.  1. 


v. 
Laxton. 
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Rfmt.  Exeiu  bounty  merely  to  the  S3001.  but  to  extend  it  to  her  gene- 
^^^^^'  .  ral  personal  estate.  [His  Lordship  then  stated  the  power 
Walkbr  at  length].  Some  of  the  bequests  are  absolute,  otheis 
are  for  life  with  remainder  over  to  other  persons.  It  is  a 
strong  fact  also  against  the  legacies  being  given  simply  ia 
exercise  of  the  power,  that  the  testatrix  has  not  appointed 
the  whole  of  the  fund.  I  cannot  confine  the  expressions 
used  in  the  will,  **  subject  as  aforesaid,"  and  ''  subject  to 
all  the  legacies  aforesaid,"  to  have  reference  to  the  2300L 
only ;  and  not  to  her  general  personal  estate*  I  have  no 
doubt  that  the  testatrix  intended  to  increase  her  personal 
estate,  by  executing  the  power  of  appointment,  given  to 
her  by  the  settlement  And  I  must  consider  this  as  a 
general  legacy* 


After  this  decree  had  been'^pronounced,  it  was  discover- 
ed, on  the  part  of  the  defendant,  that,  in  the  statement  of 
the  testatrix's  will,  in  the  pleadings,  two  legacies,  one  of 
300/.,  and  another  of  50/.,  had  been  omitted,  and  which,  to- 
gether with  the  legacies  already  appearing  in  the  pleadings, 
amounting  to  1850/.  made  2200/.,  the  precise  sum  which 
the  testatrix  had  power  to  dispose  of  by  the  setdement. 
Upon  this  discovery,  as  some  stress  had  been  laid,  both  in 
the  arguments  and  in  the  judgment,  on  the  presumed  fsMrt 
that  the  legacies  did  not  amount  to  the  2200/.,  but  only  to 
1850/.,  an  application  was  made  to  the  Court  for  a  re- 
hearing ;  which  was  accordingly  granted,  and  the  cause  now 
came  on  to  be  re-heard. 

JulvWth.  Bickersteth  and  Sharpe,  for  the  plaintiffs,  repeated  the 
arguments  used  by  them  on  the  first  hearing,  and  contend- 
ed that  though  the  testatrix  had  alluded  to  the  power,  yet, 
she  had  clearly  no  intention  to  exercise  it;  or,  if  she  had  any 
such  intention,  she  omitted  to  carry  it  into  effect  in  the  sub- 
sequent part  of  her  will.    That  the  bequest  of  the  l^^acies 
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had  no  connection  with  the  clause  referring  to  the  power.  Equit,  ExcK 

And  that  the  words  subject  as  aforesaid,  in  the  residuary  *^ 

clause,  had  reference  not  merely  to  the  debts,  but  to  the  Walker 

legacies.  lJ^o^. 

Jervis  and  Wilson,  J,,  for  the  defendant,  in  addition  to 
the  arguments  used  by  them  on  the  former  hearing,  con- 
tended, that  the  testatrix  intended  to  exercise  a  power, 
which  she,  'under  a  mistake,  supposed  was  reserved  to  her 
by  the  settlement.  That  the  words  subject  as  aforesaid,  in 
the  residuary  devise,  had  merely  reference  to  the  direction 
that  all  her  just  debts  should  be  paid.  That  the  testatrix 
might  have  contemplated  the  possibility  of  her  daughter's 
dying  in  her  lifetime.  That  though  the  word  "  awrf,"  was 
used  immediately  after  the  reference  to  the  power,  and  be- 
fore the  bequest  of  the  legacies,  and  was  an  inaccurate  word, 
yet  it  did  not  absolutely  disconnect  the  bequest  with  the 
power,  nor  was  it  inconsistent  with  an  intention  to  exercise 
it,  especially  when  it  appeared  that  the  sums  bequeathed 
by  her  amounted  to  the  precise  sum  of  which  she  had  the 
power  to  dispose.  That  although  the  amount  of  the  sums 
was  inaccurately  stated  in  the  bill,  and  was  not  corrected 
by  the  answer,  yet  the  fact  clearly  appeared  on  reference 
to  the  will.  That  the  testatrix  could  not  be  supposed  to 
have  disposed  of  the  sum  of  2^001.  in  any  other  event  than 
that  in  which  she  had  a  right  to  dispose  of  it,  viz.  in  the 
event  of  her  daughter  dying  in  her  lifetime.  That  the 
word  ^'  issue,*'  extended  to  issue  of  the  daughter,  and  not 
merely  to  the  issue  of  the  testatrix.  That  the  term  created 
by  the  settlement,  was  not  to  take  effect  until  there  was  a 
failure  of  issue ;  and  a  tenant  in  tail  might  have  suffered 
a  recovery  and  have  barred  the  term. 

Bickersteth,  in  reply,  contended,  that  the  question  came 
back  to  the  first  point,  whether  the  testatrix  did  or  did  not 
intend  to  exercise  the  power,  which,  he  submitted,  it  was 

VOL.  I.  P  P 
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£91117.  Exek    clear  she  did  not.     That  the  testatrix  could  not  possibly 

,^21^Jl^     l^ave  contemplated  that  she  should  die  without  issue,  inas- 

Walkek       much  as,  by  her  will^  she  had  made  an  express  deyise 

LAxioN.       to  her  daughter. 

The  case  stood  over  for  judgment. 

Mynoth.         Alexander,  L.  C.  B. — This  case  comes  before  me  on 
a  re-hearing.    The  question  b,  whether  the  testatrix.  Aim 
Lcucton^  by  h^r  will,  exercised  a  power  of  disposing  <rf 
22001:,  reserved  to  her  under  her  marriage-aettlement, 
dated  in  1754.     By  that  settlement,  certain  real  estates 
were  limited  to  the  use  of  the  testatrix's  deceased  husband 
for  life;  then  to  the  use  of  the  testatrix  for  life,  and 
then  to  the  use  of  the  children  of  the  marriage;  in  default 
of  children,  then  to  trustees  for  a  term  of  five  hundred 
years,  in  trust,  that  the  trustees  should,  immediately  after 
failure  of  issue  of  the  body  of  the  testatrix  by  her  hus- 
band, by  and  out  of  the  rents  [his  LordMp  Hated  the 
iangucige  of  the  power  for  raising  the  sum  qf2200L  at 
length].   Subject  to  this  term,  and  to  the  prior  limitations, 
the  estate  was  limited  to  the  husband  in  fee.     It  seems, 
that  the  will  of  the  husband  did  not  in  any  manner  affect 
the  property.    This  lady,  when  a  widow,  (having  survived 
her  husband  a  great  many  years),  makes  her  will^  dated  m 
1800,  which  contains  these  words: — **  Whereas  it  was 
declared,  provided,  and  agreed,  by  the  marriage-artides 
made  between  Robert  Laxton^  my  late  dear  husband,  and 
myself,  that,  in  default  of  issue,  I  should  have  power  to 
dispose  of  S200l,^^ — this,  so  far,  is  a  perfectly  correct  re- 
cital, though,  in  many  other  respects,  the  will  is  inaccurate; 
she  then  proceeds, — "  and  pay  the  same  as  I,  the  said 
Ann  Laxton,  hereafter  mention."   Immediately  after  these 
words,  she  goes  on, — *'  And  I  give  and  bequeath  to  my 
cousin,  William  Child,  100/.*' — ^and  so  on,  giving  a  number 
of  legacies  to  several  persons,  and,  in  some  cases,  to  their 
heirs;  but  not  so  with  respect  to  every  one  of  them,  for, 
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ill  some  instances,  she  uses  the  word  heirs,  but  in  other     F.quu  Exch. 
instances  she  substitutes  some  other  persons,  as  was  the  ^  '  . 

case  with  respect  to  the  mother  of  the  present  plaintiffs ; —  Walker 
"  I  give  to  my  cousin,  Mary  Walker,  of  Islington,  in  laxton. 
the  county  of  Middlesex,  and  daughter  of  the  above- 
named  Ann  Sibley,  for  her  Ufe,  160/.,  and,  after  her  de- 
cease, to  be  equally  divided  among  her  children,  or  to  the 
survivor."  Then  she  proceeds  again  to  give  other  lega- 
cies, repeating  in  them  the  word  heirs.  The  sums  thus 
disposed  of  amount  altogether  to  22001.  After  disposing 
of  the  fund  in  this  way, — sometimes  to  persons  and  their 
heirs,  and  sometimes  to  other  persons  by  substitution,  she 
proceeds, — "  As  to  all  such  real  estates  as  I  have  power  to 
dispose  of,  whether  the  same  consists  of  land  or  money, 
under  my  marriage-settlement,  or  under  the  will  of  my  late 
husband,  Robert  Laxton,  directed  to  be  laid  out  in  the 
purchase  of  land,  I  am  well  contented  and  desirous  that 
the  same  respectively  shall  descend  to  an4  vest  in  my 
daughter  and  only  child,  Mary  Laxton,  by  the  preferable 
title  of  descent.  And,  subject  as  aforesaid,  I  give  and  be- 
queath all  the  rest  and  residue  of  my  personal  estate  what- 
soever and  wheresoever  unto  my  said  daughter,  Mary 
Laxton,  to  and  for  her  own  use  and  benefit,  and  I  make 
and  appoint  her  sole  executrix."  The  question  which  has 
been  debated  is,  whether  the  several  provisions  made  by 
the  testatrix  for  the  persons  named  as  legatees,  were  in- 
tended by  her  to  be  given  in  execution  of  the  power,  the 
recital  of  which  they  immediately  follow,  (in  which  case 
they  altogether  fail,  the  testatrix  having  no  such  power, 
there  being  issue  of  the  marriage);  or  whether  the  testatrix 
meant  them  as  legacies  to  be  paid  out  of  her  general  per- 
sonal estate?  And  I  must  confess,  that  my  impression,  at 
the  first  hearing  of  this  cause,  was,  that  they  were  general 
legacies.  I  now,  however,  admit,  that  I  am  of  a  different 
opinion:  and  it  appears  to  me,  that  the  question  turns 
entirely  upon  what  was  the  intention  of  the  testatrix.    It 
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Equit.  Exch.  is  a  first  principle,  that  you  are  not  to  presume  any  legacy 
_^^  .  to  be  given  in  execution  of  a  power,  unless  there  is  a  clear 
and  direct  reference  to  that  power,  and  an  intention  shewn 
to  exercise  it.  On  re-consideration,  it  appears  to  me,  that 
there  is  a  clear  reference  to  this  power,  in  terms  so  strong, 
that  they  cannot  possibly  be  passed  over. — ^The  testatrix, 
in  the  first  place,  recites  the  power;  and,  secondly,  she 
disposes  of  the  precise  sum  which  she  had  the  right  to 
appoint.  These  two  circumstances  afford  strong  grounds 
for  presuming,  that  she  intended  to  exercise  the  power. 
If  she  did  not  mean  this  to  be  an  execution  of  her  power, 
as  to  these  legacies,  there  was  no  object  or  occasion  for 
her  to  refer  to  it.  What  embarrassed  me  on  the  former 
hearing  was,  the  manner  in  which  she  connects  these  lega- 
cies with  the  power,  by  using  the  copidative  "  andT  if  she 
had  used  the  word  "  therefore^^  or  "  notr,"  there  would 
have  been  a  clear  reference  to  the  power,  and  no  question 
could  have  arisen  that  it  would  have  amounted  to  an  ex- 
ecution of  it.  When  I  now  look  at  it,  under  the  altered 
circumstances  of  the  case,  my  difficulties  are  overcome. 
A  strong  observation  arises  on  the  testatrix's  having  used 
the  words  "  As  /,  the  said  Ann  Laxton^  Jiereafter  men- 
Hon.''  If  she  had  said,  "  as  I  shall"  or  "  as  I  have/*  it 
would  at  once  have  been  clear,  that  she  connected  the  be- 
quests with  the  power.  And  what  other  construction  can 
I  now  put  on  it,  when,  afler  using  the  words  which  I  have 
referred  to,  she  gives  sums,  altogether,  to  the  precise 
amount?  The  words  seem  to  me  to  have  a  clear  and  dis- 
tinct reference  to  what  she  afterwards  proceeds  to  do;  and 
she  clearly  referred,  in  the  execution  of  this,  to  the  power 
which  she  conceived  she  had  to  dispose  of  this  sum. 
Then,  with  the  additional  observation,  that  the  sums  do 
amount,  together,  to  the  22001.,  (and  which,  it  appears  to 
me,  I  have  a  right  to  refer  to,  though  not  directly  put  in 
evidence  by  the  pleadings),  I  can  feel  no  doubt  that  she 
meant  to  exercise  the  power.     That  I  am  entitled  to  refer 
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to  the  amount  of  the  legacies,  seems  clear. — It  has,  cer-    ^9*^-  ^«*- 

1827. 
tainly,  been  doubted  whether,  m  a  bequest  of  personal 

estate,  the  Court  can  look  at  the  state  of  the  testator's 
property  at  the  time  of  making  his  will ;  but  I  find,  in  many 
of  the  cases  on  specific  legacies  of  stock,  continual  refer- 
ences to  the  fact,  whether  the  parties  had,  at  the  time,  the 
particular  stock.  And  it  is  clear,  that  I  have  a  right  to 
look  whether  the  testatrix  was  entitled  to  this  fimd,  or 
whether  she  has  disposed  of  the  whole  of  it.  It  has  been 
contended,  that  these  are  general  legacies,  because  the 
residuary  estate  is  given  to  the  daughter,  "  subject  as  afore- 
said,'* which  must  mean,  "  subject  to  these  legacies."  But, 
on  the  other  hand,  it  has  been  urged,  that   the  words 

may  properly  be  applied  to  the  testatrix's  debts,  and  fu- 
neral and  testamentary  expenses.  There  can  be  no  doubt, 
that,  by  law,  her  estate  was  charged  with  them,  and, 
therefore,  that  any  declaration  on  the  subject  was  unne- 
cessary. But  I  must  say,  that,  as  at  present  advised,  if 
the  words  were  wholly  omitted,  my  opinion  would  be  the 
same. 

There  is  only  one  other  observation,  and  that  is  an  ad- 
ditional reason,  though  not  a  very  strong  one,  for  holding, 
that  she  meant  to  exercise  the  power;  it  is  the  manner  in 
which  the  testatrix  has  given  most  of  the  sums.  Many 
of  the  sums  are  given  to  persons  for  their  lives,  and,  after 
their  deaths,  to  their  heirs.  The  word  "heirs"  has  no 
meaning,  as  used  here ;  but  it  shews,  that  there  was  some 
confused  intention,  on  the  part  of  the  framer  of  the  will, 
to  give  to  the  heirs  and  substitutes  the  benefit  of  the  pro- 
visions, and  evidently  contemplates  that  some  of  them  at 
least  would  take  effect  at  a  remote  period.  However  con- 
fused the  notion,  and  however  incorrectly  expressed,  it 
seems  to  have  been  intended,  that  the  legatees  shoidd 
take  after  a  failure  of  issue,  that  issue  being  then  clearly 

alive. 
This  is  not  a  very  strong  observation;  but  it  tends,  with 
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EquiL  Exch,     the  Others^  to  shew^  that  there  evidently  was  an  intention, 

on  the  part  of  the  testatrix^  to  exercise  the  power.     The 

consequence  isj  that,  in  this  case^  the  plaintiflfs  can  take 

nothing  by  their  bill:  but,  as  there  has  been,  what  appears 

to  me,  a  fair  doubt,  I  think  the  bill  should  be  dismissed 

without  costs. 

Bill  dismissed  without  costs. 


Gray's  Inn  .  BEFORE  THE  WHOLE  COURT. 

Hall, 
Sittmgi  after  ^ 

Aetmm 

July  19M.  Royal  Exchange  Assurance  Company  r.  Short. 

hadbMnobbd^  JMLOE  moYcd  to  discharge  an  order  made  in  this  cause, 
ed,  that  service    on  the  2nd  day  of  July,  that  service  of  the  subpc^na  on 
the  attorney  of    the  attorney  of  the  defendant  at  law  might  be  deemed  good 
who  r^M^     service,  on  the  ground  of  irregularity, 
abroad,  and  had       The  order  was  made   on  the  motion  of  the  plaintiffs: 

brought  an  ac-  ^  * 

tion  at  law  and,  after  reciting  that  the  defendant  resided  at  Mexico, 

piaintifi^  should  ^^  ^^  proceeding  at  law  against  the  plaintiffs,  in  an  ac- 

but*sach*ordCT'  ^^^  Commenced  by  him;  to  be  relieved  from  which  the 

was  obtained,  plaintiffs  h4ul  filed  their  bill,  and  had  issued  the  usual  sub- 

and  the  w^         ^  *^ 

fonaa  issued  and  posiM;  and  that  application  had  been  made  to  the  attor- 
befi»re  the*  filing  ^^^  ^^  ^^  ^^  actiou,  to  acccpt  scTvicc  of  the  Said  sub- 
0)!mrefosid''  P^"^  ^^  appear  for  the  defendant,  and  that  the  writ 
disdbargethe  was  tendered  to  them  for  that  purpose;  but  the  said 
larity,  holding'  attomies  rcfused  so  to  do:  and  upon  reading  an  affidavit 
^rity!^f  i^'  to  that  effect,  it  was  ordered  that  service  of  the  said  writ 
bad  been  waived  o(  subpoBua  on  the  said  attomics  should  be  deemed  £rood 

by  a  subsequent  .  ^  ^ 

appearance  of       service, 
the  defendant. 
In  injunction 
billsi  where  the  defendant  reudes  abroad,  and  an  application  is  made  that  service  of  process  on  his 
attorney  at  law  may  be  good  service,  the  Court  of  Chancery  requires  the  bill  to  be  accompanied  by 
an  affidavit  by  the  plaintiff;   of  meriu.     In  this  Court  the  affidavit  is  not  required  until  the  mo- 
tion u  made  for  the  injunction. 
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The  irregularity  complained  of  was,  that  although  the 
order  was  dated  the  Snd  Jultf,  and  purported  to  be  made 
in  the  cause,  the  bill  was  not  actually  filed  until  the  4th 
Jultfj  on  which  day  the  plaintifi^  obtained  an  injunction 
to  stay  the  proceedings  at  law  of  the  defendants 

The  application  to  discharge  the  order  was  supported 
by  an  affidavit  of  the  defendant's  solicitor,  stating  the  or- 
der. That  on  the  2nd  July  the  subpcena  was  issued,  re- 
turnable immediately,  and  that  such  order  and  subposna 
were  served  on  the  defendant's  attomies  the  same  ^d 
July.  That  in  the  afternoon  of  the  following  day> 
they  inquired  at  the  Exchequer  Office  whether  the 
bill  had  been  filed,  when  they  were  informed  by  the  plain- 
tiffs' Clerk  in  Court  that  it  was  not  then  filed,  but  was  ex- 
pected to  be  sent  in  the  course  of  the  evening,  and  would 
then  be  filed ;  but  that  from  the  office  copy  the  bill  ap- 
peared not  to  have  been  filed  until  the  4th. 

This  affidavit  was  met  by  an  affidavit  on  the  part  of  the 
solicitors  for  the  plaintiffs,  stating  that  the  action  was  com- 
menced oa  Saturday  the  30th  June^  upon  which  day  the 
writ  which  issued  was  made  returnable,  and  in  the 
evening  of  the  same  day  a  declaration  was  filed.  That 
on  Monday  the  2nd  July  the  subpcena  was  obtained,  and 
the  defendant's  attomies  refusing  to  accept  it,  the  order 
was  obtained  and  served  upon  them,  together  with  the 
subpcena,  in  the  evening  of  the  same  day.  That  from  the 
complicated  natture  of  the  transactions,  the  bill  could  not 
be  completed  until  the  evening  of  the  3d  July,  and  was 
filed  before  the  sitting  of  the  Court  on  the  foUowmg 
day,  and  that  the  defendant  entered  an  appearance  on 
the  14th. 


EquiL   Bxck, 
1827. 
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Bicker steth  and  Anderdan,  O.,  in  opposition  to  the  mo- 
tion.— There  is  a  great  distinction  between  injunction  bills 
and  other  bills,  with  respect  to  the  issuing  of  process. 
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The  exception  made  by  the  statute  {a)  is  to  bilk  for  in- 
junctions, to  stay  waste  or  suits  at  law  commenced.  Par- 
ties do,  however,  frequently,  in  other  cases,  take  out  a 
subpcena  before  the  bill  is  filed;  and  the  course  ordinarily 
piu*8ued  by  the  defendant  is,  to  appear  and  prefer  costs. 
The  privilege  given  by  the  act  would  be  useless,  unless 
the  parties  could  make  an  application  for  an  injunction  on 
issuing  the  subpcena.  There  was  no  surprise  on  the  de- 
fendant, for  his  attomies  were  fully  aware  of  the  pro- 
ceedings ;  and  after  the  order  was  served  on  them  they 
inquired  whether  the  bill  were  filed,  and  were  informed  it 
was  not.  They  nevertheless  afterwards,  at  the  expira- 
tion of  several  days,  appear ;  by  which  the  irregularity, 
if  any,  was  cured. 


Koe,  in  reply. — The  act  only  gives  the  party  a  right  to 
issue  a  subpcena  in  the  cases  pointed  out  by  the  act,  be- 
fore the  filing  of  the  bill;  but  the  bill  must  be  on  the  file 
at  the  return  of  the  subpoena ^  even  in  an  injunction  case, 
or  the  defendant  may  prefer  costs.  The  process  is  ir- 
regular in  this  case  also,  because  the  subpcena  was  made 
returnable  immediately,  without  any  affidavit  that  the  de- 
fendant Uved  within  ten  miles  of  London.  In  the  Court 
of  Chancery i  the  party  applying  for  an  order  of  this  de- 
scription must  file  an  affidavit  of  merits  at  the  time  of 
making  the  appUcation;  but,  it  seems,  the  practice  is  differ- 
ent in  this  Court  {b)»  The  affidavit  is  intitled  in  the 
cause,  when  in  point  of  fact  there  was  no  such  cause  in 
existence ;  the  affidavit  ought  not,  therefore,  to  have  been 
received ;  for  an  indictment  for  perjury  could  not  be  found- 
ed on  it. 


(a)  4  Ann.  c.  16,  s.  22,  by  which 
it  is  enacted,  "  that  no  subpcmOf  or 
any  other  process  for  appearance, 
do  issue  out  of  any  Court  of  equity, 
till  after  the  bill  is  filed  with  the 


proper   officer   in    the    respecti^*e 
Courts  of  equity,  except  in  cases 
of  injunctions  to  stay  waste  or  suits 
at  law  commenced.'* 
(b)  See3Madd.550. 
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V, 

Short. 


Alexander,  L.  C.  B. — It  appears  to  me  that,  without  EquU.  Exch. 
referring  to  the  provisions  of  the  statute,  there  are  seve-  .  \,  ' 
ral  grounds  why  this  motion  should  not  be  granted.  In  Royal  Exch. 
ordmary  cases,  the  bill  regularly  ought  to  be  on  the  file 
before  the  subpoena  is  issued;  but  in  the  particular  cases 
pointed  out  by  the  act,  the  subpoena  may  be  sued  out 
before  the  bill  is  filed.  The  first  question  in  the  pre- 
sent case  is,  whether  the  order  truly  recites  the  facts.  I 
see  nothing  to  have  prejudiced  the  order,  if  it  had  truly 
recited  the  fact,  but  which  it  does  not ;  for  it  recites  the 
bill  to  have  been  then  filed,  when  it  was  not  actually  filed 
until  two  days  afterwards.  It  would  appear,  however, 
that  no  affidavit  was  made  that  the  bill  had  then  been  filed, 
nor  was  there  any  thing  to  warrant  that  recital,  but  it 
seems  to  have  been  introduced  as  part  of  the  usual  form  of 
such  an  order  by  the  officer  in  drawing  it  up.  The  order 
would  have  been  good  without  the  recital.  At  all  events, 
there  is  strong  ground  for  contending  that  the  irregularity 
has  been  cured  by  the  conduct  of  the  defendant.  It  is  a 
clear  struggle  against  the  justice  of  the  case,  and  the  de- 
fendant has  shewn  his  address,  by  delaying  the  present 
application  until  the  last  moment  of  the  Sittings. 

HuLLOCK,  B.  (a) — I  am  of  the  same  opinion,  and  I  found 
my  judgment  on  the  waiver,  by  the  defendant,  of  the 
irregularity,  if  irregiJarity  there  be.  If  there  be  any  im- 
perative rule,  that  a  party  must  appear  before  he  can  ap- 
ply to  the  Court,  it  is  better  to  adhere  to  that  rule ;  but 
on  principle,  as  founded  on  the  rules  of  the  Courts  of  law, 
where  a  party  complains  of  a  process  as  altogether  nuga- 
tory, it  is  not  only  unnecessary,  but  improper,  to  appear. 
If  the  party  comes  in,  it  is  considered  that  he  appears 
gratis.  Here  the  defendant  does  not  take  advantage,  but 
comes  into  Court  and  waives  the  objection.    I  do  not  think 

(a)  Garrow,  B.,  ¥ras  absent  from  indisposition. 
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it  necessary  to  advert  to  the  objection  with  respect  to  the 
affidavit.  I,  for  one,  think  some  observations  might  have 
arisen  upon  it  if  the  objection  had  not,  as  I  conceive  it  has, 
been  waived. 

Vaughan,  B. — I  am  of  opinion  that  the  party  must  be 
considered  as  having  waived  the  objection.  It  seems  to 
me  that  the  party  was  not  obliged  to  appear,  and  that  it 
was  a  work  of  supererogation  on  his  part.  I  think  that 
the  irregularity,  if  any,  has  been  waived,  and  that  the  mo- 
tion ought  to  be  refused. 

Motion  refused,  with  costs. 


Jtdy  18M. 

An  action  at  law 
being  brought, 
to  recover  the 
produce  of  some 
foreign  specie, 
remitted  by  a 
merchant  abroad 
to  an  agent  in 
London,  the 
agent  filed  his 
bil],  alleging  ge- 
nerally, that 
there  were  mu- 
tual dealings  and 
transactions  be- 
tween the  par- 
ties, and  pray- 
ing that  an  ac- 
count might  be 
taken  of  thero, 
and  for  an  in- 
junction;— a  de- 
murrer was  al- 
lowed. 


Frietas  and  Others  r.  Dos  Santos  and  Others. 

M,  HE  bill,  in  this  case,  was  filed  by  persons  to  whom  a 
large  sum  in  foreign  specie  had  been  remitted,  for  the 
purpose  of  being  converted  into  English  money,  against 
the  persons  by  whom  the  specie  had  been  remitted,  for  an 
injunction  to  restrain  them  from  proceeding  in  an  action, 
brought  by  them,  for  the  recovery  of  the  produce  of  the 
specie.  The  bill  suggested,  in  general  terms,  that,  in  the 
year  1813,  the  plaintifis  had  frequently  been  employed  as 
agents  to  the  defendants,  who  resided  abroad ;  and  that 
they  had  various  dealings  and  transactions,  and  that  mutual 
accounts  subsisted  between  them;  and,  in  particular,  that, 
at  a  period  stated  in  the  bill,  the  defendant  remitted  the 
specie  in  question.  The  bill  prayed  an  account  of  the 
transactions,  and  an  injunction. 

To  this  bill  the  defendant  put  in  a  general  demurrer. 


Biciersteihy  and  Ricftards,  G.,  in  support  of  the  de- 
murrer.— It  has  been  settled,  that  a  demurrer,  which  is 
good  to  the  relief,  is  good  to  the  discovery.  Here  it  is 
clearly  good  to  the  relief;  for  there  is  no  pretext  for  saying, 
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in  this  case,  that  the  accounts  can  be  taken  better  in  equity     Equit.  Exch, 

1827. 
than  at  law,  a  distinction  made  in  WiUtngs  v.  Cooper y  cited     > ^ L# 

in  Lord  Courtenay  v.  Godschall  (a).  Dinwiddie  v.  Bai-  Frietas 
fcy  (*)>  is  precisely  in  point.  There  the  Lord  Chancellor  Dos  Santos. 
decided,  that  the  demurrer  would  hold ;  and  said,  that  if 
he  were  to  sustain  the  bill,  there  would  be  no  dealing  with 
a  broker  without  a  bill  being  filed.  The  mere  allegations 
of  mutual  accounts  will  not  be  sufficient  to  support  the  biU. 
It  will  be  foimd,  that  the  action  is  not  brought  for  the  ba- 
lance of  accounts,  but  merely  for  the  sum  of  9000/.,  the 
proceeds  of  this  particular  remittance  in  specie.  In  Long 
V.  Youngy  not  yet  reported,  before  the  present  Master  of  the 
Rolls,  where  an  action  had  been  brought  for  freight,  and 
a  bill  was  filed  for  an  account  and  an  injunction,  a  de- 
murrer was  allowed. 

Martin  and  Thomson,  in  support  of  the  bill. — If  there 
is  a  clear  case  of  mutual  demands,  it  cannot  be  necessary 
to  state  every  particular  account.  In  the  cases  cited,  it 
was  clear,  from  the  statements  in  the  bill,  that  the  plaintiffs 
had  no  right  to  come  into  a  Court  of  Equity. 

Bickersteth,  in  reply. — ^There  is  no  allegation  in  the 
present  bill,  that  any  money  has  been  received  or  paid. — 
The  allegation,  that  there  are  mutual  transactions,  is  wholly 
unfounded,  and  merely  thrown  in  to  make  out  a  case. 

Alexander,  L.  C.  B. — The  question,  in  the  present 
case  is,  not  whether  the  plaintiff  is  entitled  to  the  disco- 
very, if  the  bill  be  properly  framed,  but,  whether  the 
bill  is,  or  is  not,  in  fact  properly,  framed.  It  is  the  settled 
practice,  at  this  time,  that,  if  a  bill  be  filed  for  a  discovery, 
the  relief  is  made  ancillary  to  it,  and  the  party  must  stand 
or  fall  by  the  discovery.     The  title  to  relief,  in  the  pre- 

(a)  J>  Ves.  473.  {b)  6  Vea.  136. 
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EqttU.  EreJL  sent  case,  is  said  to  rest  on  this  foundation, — ^that  there 
^___^_^  have  been  extensive  transactions  between  the  parties,  and 
Frietas  that  justice  cannot  be  done  by  the  trial  of  an  action  at  law, 
Dos  Santos.  ^^^  ^^^^  ^^^  <^^^  depends  on  the  taking  of  intricate  ac^ 
counts.  In  opposition  to  this,  it  is  said,  that  the  charge, 
in  general  terms,  of  mutual  transactions  between  the  par- 
ties, is  a  mere  subterfuge,  and  that  the  only  transactioa 
between  the  parties  is  the  one  in  question.  The  diffi- 
culty I  have  had  in  the  case  is,  to  find  a  rule  to  act  upon. 
As  to  the  justice  of  the  case,  I  entertain  no  doubt,  that 
there  is  no  other  transaction  open  between  the  parties; 
at  the  same  time,  I  have  no  right  to  take  into  my  consi- 
deration the  precise  feelings  which  influence  my  opinion, 
but  must  look  into  the  case  of  the  demurrer  only,  with- 
out reference  to  the  proceedings  at  law.  The  point  comes 
to  this, — that,  if  I  am  of  opinion,  that  the  particular  tran- 
saction would  not  entitle  the  party  to  rehef,  I  must,  to  sup- 
port the  bill,  be  of  opinion,  that  the  general  charges  do 
so  entitle  him.  Now,  without  meaning  to  lay  down  any 
general  rule,  I  think  the  facts  charged  in  the  present  bill 
are  too  loose  and  vague  to  support  it;  not  even  stating 
that  there  are  unsettled  accounts,  or  that  a  balance  is 
due  to  either  party :  and  if  these  particular  charges  were 
struck  out,  it  would  not  appear  that  any  other  transaction 
than  the  present  had  ever  taken  place  between  the  par- 
ties. It  is  not  every  account  which  will  entitle  a  Court 
of  Equity  to  interfere :  it  must  be  such  an  account  as  can- 
not possibly  be  taken  justly  and  fairly  in  a  Court  of  law. 
I  think  the  demurrer  ought  to  be  allowed. 

HuLLOCK,  B. — I  am  of  the  same  opinion:  the  cases 
cited  do  not  appear  to  me  to  apply.  Striking  out  the 
charges  in  the  bill,  that  there  have  been  mutual  accounts 
between  the  parties,  it  would  not  appear  that  any  other 
transaction  than  this  particular  remittance  of  specie  sub- 
sists between  the  parties.     Non  constaty  that  these  ac- 
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counts  might  not  have  existed  twenty  years  before;  for    Equit,  Exeh. 
neither  time  nor  place  is  stated. — It  is,  evidently,  merely      v_^_-» 
thrown  in  to  give  a  colour  to  the  case.    It  is  most  palpable,       Fbietas 
that  the  only  transaction  resting  in  dispute  is  this  parti-    p^g  santos. 
cular  remittance  of  specie,  and  that  the  parties  never  con- 
templated ripping  up  any  old  accounts.     The  action  I  un- 
derstand to  be  brought  for  the  proceeds  of  the  sale  of  this 
particular  specie:  now,  what  does  the  plaintiff  say? — Not 
that  he  has  not  received  this  particular  specie,  but,  that 
there  are  mutual  accounts  depending  between  him  and  the 
defendant,  and,  therefore,  that  he  ought  not  to  account 
for  the  proceeds  of  this  specie.     I  think  the  demurrer 
ought  to  be  allowed. 

Vaughan,  B. — I  concur  in  the  opinion  which  has  been 
expressed.  It  appears  to  me,  that  the  parties,  at  the  time 
of  filing  this  bill,  had  nothing  more  in  dispute  between 
them,  than  this  particular  transaction.  As  to  which,  the 
remedy  seems  to  me  to  be  clearly  at  law.  With  respect 
to  the  frame  of  the  bill,  the  Chief  Baron  and  my  Brother 
Hullock  have  so  fully  stated  it,  that  it  is  unnecessary  for 
me  to  say  any  thing  further  upon  the  subject. 

Demurrer  allowed. 


Thomson  applied  for  leave  to  amend ;  but  Richards  ob- 
served, that  it  had  been  decided,  that  a  bill  for  discovery 
could  not  be  turned  into  a  bill  for  relief;  and,  in  like  man- 
ner, that  a  bill  for  relief  could  not  be  converted  into  a  bill 
of  discovery  only.  And  he  cited  Butterworth  v.  Bailey  {a), 
Cholniondeley  v.  Clinton  {b). 

The  Court  refused  the  application. 

(a)  15  Ves.  358.  (6)  2  Vea.  &  B.  113. 
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July  \9th.  Robinson  and  Others  v.  Somes. 

On  a  bill  by  un-  BiCKERSTETH  and  Richards,  G.,  moved  for  a  com- 
commUsion  to     mission  to  examine  witnesses  at  Calcutta,  and  other  places. 

nesws  abroad  to      '^^^  ^^  ^^  ^"^^  ^V  underwriters  to  restrain  actions 
prove  the  cir-      brought  against  them  on  certain  policies  of  insurance  on  a 

cumstances  un-         , 

der  which  a  ship  ship  and  cargo.     The  ship  having  met  with  some  damage 

demneduidBoid  ^^  Carried  into  a  port  abroad,  and  there  condemned  and 

"ir^— ThlT**""  ^'^'  ^  ™'  "woHh  the  expense  of  repairs.      The  bill 

Court  held  ail  charged  fraud  in  the  condemnation  and  sale  of  the  ship, 

affidavit  of  the  ,  ,  ^  .     .  •     •  i»       ^i_ 

phiintiff 's  solid-  and  sought  a  commission,  or  commissions,  tor  the  examina- 
S?;rZ  !i^d  tion  of  witnesses  abroad,  to  prove  the  circumstances. 

belief  that  there 
were  several 

witnesses  a-  Blcnman,  opposed  the  motion  on  the  ground  that  the  bill 

testimony  was     ^^^  multifarious,  relating  to  several  distinct  policies  of 
necessary  for  the  insurance;  and  also  on  the  ground  that  the  affidavit  filed 

plaintiffs,  to  be  '  ® 

sufficienti  in  support  of  the  appUcation,  by  the  solicitor  for  the  plain- 

not  state  any       tifFs,  merely  stated  that  he  believed  that  the  plaintiffs  had 
B.o„na.r„.hU    3,,,,^  ,i^,3^3  ^,j,,„,  .^road.  whose  testimony  w«. 

material  to  them,  without  stating  the  grounds  of  his  be- 
lief; and  he  cited  Laragoity  v.  Attorney-General {a\\ 
and  likewise  because  the  officer  and  crew  of  the  ship  were 
in  England,  and  capable  of  being  examined  here. 

Bickersteth  replied. 

Alexander,  L.  €•  B. —Several  objections  have  been 
made  in  the  present  case;  one  is,  that  the  bill  is  multifa- 
rious, if  so,  it  ought  to  have  been  met  by  a  demurrer.  It 
cannot  be  urged  upon  this  occasion,  as  a  reason  why  they 
should  not  have  a  commission.  I  think  the  affidavit  is 
sufficient:  but  according  to  the  present  practice,  and 
which  has  been  observed  on  several  late  occasions,  I  think 

(«)  2  Price,  172. 
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a  commission  ought  not  to  be  granted,  except  upon  the 
terms  of  the  plaintiffs'  paying  a  part  of  their  subscription 
into  Court*  On  those  terms  I  think  a  commission  ought 
to  go. 
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HuLLocK,  B. — I  am  of  the  same  opinion.  I  think  that 
persons  in  this  country,  cannot  be  the  only  necessary  wit- 
nesses. It  appears  to  me,  that  the  proper  witnesses  are 
the  persons  by  whom  the  ship  was  purchased,  and  after- 
wards broken  up.  It  very  often  happens  that  ships,  when 
sold  to  be  broken  up,  are  repaired,  and  come  back  again 
to  this  country. 

Vaugiian,  B. — I  concur  in  the  opinion  of  the  Court. 
Those  persons  who  have  had  any  experience  in  cases  of 
this  kind,  know  perfectly  well  that  these  sales  are,  most 
frequently,  fraudulent  sales.  It  seems  to  me,  to  be  most 
convenient  for  the  administration  of  justice,  that  the  par- 
ties should  have  the  opportunity  of  examining  these  wit- 
nesses. 

The  Court  ordered  a  commission  to  issue  upon 
payment  of  a  moiety  of  the  sums  subscribed 
by  each  Underwriter  into  Court. 


Rex  t?.  Burns.  ,  ,   .^,, 

Jul  If  19  tn. 

In  this  case  a  judgment  had  been  obtained  in  this  Court  where,  on  a 
against  the  defendant,  a  collector  of  the  land-tax,  and  an  ^cro^!T/an  **^ 

execution  issued,  under  which  the  Sheriff  levied,  and,  upon  aciion  for  penal- 
tie*,  an  extent 
was  issued,  and 
a  levy  made 
by  the  Sheriff,  and  whilst  the  money  levied  was  in  the  Sheriff's  hands,  the  defendant  brought  a 
writ  of  error ;  the  Court,  on  application,  ordered  the  money  to  be  paid  by  the  Sheriff  to  the  officer 
of  the  Crown,  notwithstanding  it  was  objected  that  if  the  judgment  were  reversed,  the  party  would 
not  be  able  to  obtain  a  writ  of  restitution,  but  would  be  driven  to  a  petition  of  right:  the  Court 
holding  that  the  Crown  could  not  be  placed  in  a  worse  situation  than  a  subject  under  similar  cir- 
cumstances ;  and  that  the  Court  could  not  take  notice  that  greater  difficulties  existed  in  obtaining 
restitution  firom  the  Crown  than  fhmi  the  subject 
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EquiL  Exek,     a  Wilt  of  Venditioni  exponas,  sold  the  goods  upon  which 

1^    ^   '  ^      the  levy  was  made*     After  the  levy,  and  while  the  money 

R^^         was  in  the  hands  of  the  SheriflT,  the  defendant  brought 

Vm 

Burns.        a  writ  of  error. 

Parke,  J.,  on  behalf  of  the  Crown,  now  moved  that  the 
Sheriff  might  be  ordered  to  pay  part  of  the  money  into  the 
receipt  of  Exchequer,  to  the  credit  of  the  receiver-general 
of  the  county,  on  account  of  land-tax  for  the  year  1824; 
and  the  remainder  to  the  receiver-general,  to  the  credit 
of  the  collector,  on  account  of  land-tax  for  1825.  In  support 
of  the  motion  he  contended,  that  though  a  vnrit  of  error 
had  been  brought  on  the  judgment  of  this  Court  in  favour 
of  the  Crown,  yet  the  Crown  was  entitled  to  be  paid  in  the 
meantime ;  and  that,  supposing  the  judgment  to  be  revers- 
ed, then  there  would  be  a  judgment  of  restitution. 

Manning,  contra, — If  once  the  money  gets  into  the 
hands  of  the  Crown,  there  can  be  no  writ  of  restitution, 
but  merely  a  petition  of  right.  And  the  amount  of  the  debt 
is  too  small  to  admit  of  that  expense. 

Parke,  in  reply. — The  amount  of  the  debt  in  this  case 
cannot  be  taken  into  consideration :  the  question  is, 
whether  the  Court  will  give  the  subject  a  better  right 
against  the  Crown,  than  it  will  do  in  an  action  between 
subject  and  subject. 

Alexander,  L.  C.  B. — I  think  the  motion  shoidd  be 
granted.  It  is  admitted  that  as  between  party  and  party  it 
would  be  matter  of  course  that  the  execution  having  been 
levied  before  the  writ  of  error  was  issued,  it  should  pro- 
ceed, and  the  remedy  is  pointed  out ;  in  the  case  of  the 
Crown  there  is  a  clear  remedy  also,  should  the  judgment 
ultimately  be  reversed ;  and  it  would  not  only  be  highly 
improper,  but  most  unjust,  that  the  Crown  should  be 
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placed  in  a  worse  situation  than  the  subject.     It  is  an  or-     EquiLExeh. 
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der  of  every  day's  practice^  to  call  on  the  Sheriff  to  pay  J'  , 

money  levied  by  him  under  an  execution  to  a  particular         Rex 
person.     I  cannot  interfere,  on  the  ground  that  there  will        Burns, 
be  more  difficulty  in  obtaining  the  money  from  the  Crown 
than  there  would  be  from  a  subject. 

HuLLOCK,  B. — I  should  have  been  better  satisfied  if  no- 
tice had  been  given  in  this  case  to  the  Sheriff  (a).  We  are 
now  called  upon  to  make  an  order  on  the  Sheriff  to  pay 
over  this  money,  without  in  fact  knowing  whether  he  has 
received  it.  We  all  know  what  the  remedy  is  in  ordinary 
cases  between  subject  and  subject:  an  action  for  a  false 
return,  or  an  action  for  money  had  and  received.  But  I 
think  no  case  can  be  found  of  a  summary  application,  that 
the  Sheriff  shall  pay  over  money,  especially,  without  any 
notice  given  to  him.  If  this  had  been  the  ordinary  case  be- 
tween subject  and  subject,  no  such  application  as  the  pre- 
sent could  possibly  have  been  made.  What  are  the  facts  of 
this  case? — ^Afler  a  verdict  for  the  Crown,  execution  is  issued, 
and  the  money  is  levied  by  the  Sheriff,  and  that  money  is 
now,  by  a  summary  application,  to  be  taken  out  of  his  hands 
as  a  matter  of  course,  and  without  even  notice  to  him.  I 
must  confess,  I  do  not  know  whether  this  is  the  practice ; 
but  I  think  there  is  a  great  objection  to  it.  I,  however, 
concur  with  the  Lord  Chief  Baron,  for  the  reason  he  has 
assigned;  for,  if  restitution  will  ultimately  be  made,  it 
would  be  too  much  for  the  Court  to  take  into  its  consider- 
ation, that  there  would  be  more  difficulty  in  obtaining  that 
restitution  from  the  Crown,  than  there  would  be  from  the 
subject. 

Vauohan,  B. — I  come  to  the  same  conclusion,  though 

(rt)  In  answer  to  an  inquiry  by      notice  had  been  given  to  the  de- 
the  Court,  Parke  had  stated  that      fendant,  but  not  to  the  Sheriff. 

VOL.  I.  Q  Q 
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E^.  Exch.     with  some  reluctance,  because  I  think  the  Sheriff  ought  to 
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have^had  notice;  it  is  admitted,  and,  indeed,  there  can  be 
^cx  no  dispute,  that,  in  an  ordinary  case  between  subject  and 
Burns.  subject,  the  plaintiff  would  be  entitled  to  the  money,  and 
certainly  the  Crown  cannot  be  placed  in  a  worse  situa- 
tion than  the  subject:  in  an  ordinary  case,  the  SheiiflP 
would  have  had  notice,  inasmuch  as  I  apprehend  there 
must  have  been  an  order  nUi.  But,  with  respect  to  the 
alleged  di£Bculty  in  obtaining  restitution  from  the  Crown, 
that  can  have  no  weight  with  us.  We  ought  rather  to 
presume  that  the  Crown  will  do  no  wrong. 

Motion  granted  {a). 


(a)  The  Lord  Chief  Baron  ob-     writ  of  error,  he  understood  the  ap. 
served,  that  he  granted  the  motion  on     plication  to  be  of  course, 
the  ground,  that,  if  there  were  no 
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IN  THE  EXCHEQUER  OF  PLEAS. 


LousLEY  r.  Hayward  and  Another  (a). 

f^ASE  for  disturbing  the  plaintiff  in  the  possession  of  A  pew  in  the  60- 
his  pew.     At  the  trial  at  Gloucester y  before  Lawrence ^  J.,.  Jiybe^presoib. 
the  right  to  the  pew  was  claimed  by  the  plaintiff^  on  the  ff  *"  "  "PP*"' 
ground  of  reparation  and  enjoyment  for  a  considerable  out  of  the  parish, 
length  of  time.     The  pew  was  situated  in  the  body  of  the 
church,  and  the  house,  in  respect  of  which  the  plaintiff 
was,  as  he  contended,  entitled,  was  not  within  the  parish. 
A  verdict  was  found  for  the  plaintiff;  and  at  the  trial,  Mr. 
Justice  Lawrence,  in  answer  to  an  observation  made,  that 
a  prescription  might,  under  such  circumstances,  be  good 
for  a  pew  in  the  aisle,  but  not  in  the  body  of  the  church, 
said,  he  saw  no  substantial  distinction. 

A  motion  was  made  to  set  aside  the  verdict,  on  the 
ground  of  this  distinction;  and  also,  that  the  right,  either 
by  prescription  or  faculty,  could  only  be  appurtenant  to  a 
messuage  in  the  parish. 

On  the  part  of  the  plaintiff  it  was  urged,  that  a  seat  in 
the  nave,  or  the  body  of  the  church,  might  be  prescribed 
for  as  belonging  to  a  house,  or  in  the  aisle,  though  by  an 
inhabitant  of  another  parish.  1  Gibs.  Cod*  (6);  2  RoL 
Abr.  (c);  and  Davis  y.  Witts  {d),  were  cited. 

(a)  This  case  b  reported,  almost  mittiog  an  important  decision  to  the 

verbatim  from  notes  taken  by  the  attention  of  the  profession, 
late  Mr.  Dauncey.    The  MS.  is  in  (b)  Page  197,  Ed.  1761. 

the  possession  of  Mr.  Serjeant  Lud-         (c)  Page  288. 
low,  to  whose  kindness  the  Editors         {d)  Forrest,  14. 
are  indebted  for  the  means  of  snb- 

qq2 
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Exch.  of  Pleat,      That  there  was  nothing  expressly  confining  the  chiim  in 
'•;; — - — '      the  body  of  the  church  to  houses  within  the  parish,  and  no 
V.  substantial  distinction  between  that  and  the  aisle,  repara- 

tion being  the  ground  of  the  right,  which  equally  benefited 
the  parish,  which  was  bound  otherwise  to  repair,  whether 
it  was  performed  by  the  parochial  or  extra-parochial  claim- 
ant. A  parishioner  has  no  exclusive  right  to  a  seat  in  the 
body  of  the  church,  but  only  by  prescription  grounded  on 
reparation,  and  that  as  annexed  to  a  house,  which  an  ex- 
tra-parochial claimant  may  have  in  the  aisle.  Davis  ▼. 
Witts.  In  Barrow  v.  Keto  (a),  a  prescription  for  a  seat 
by  an  inhabitant  of  another  parish  was  held  ill,  unless  he 
prescribe  for  the  aisle,  or  pro  sedilcp  or  shew  that  he  used 
to  repair,  which  after  verdict  would  be  intended.  If  this 
were  a^contest  with  the  Ordinary,  stricter  evidence  might 
be  required,  but,  as  against  a  wrong  doer,  enough  is  prov- 
ed. Gibs.  Co(L{b);  Kenrickr.  Taylor  {c). 

In  Stocks  V.  Booth{d)y  the  words  ''  a  house  in  the  pa- 
rish,*' were  only  used  by  BuUer,  J.,  because  the  fact  was 
so  in  that  case.  By  common  right  the  parson  impropri- 
ate, and  by  consequence  his  farmer,  ought  to  have  the 
chief  seat  in  the  chancel,  because  he  ought  to  repair  it; 
but  by  prescription  another  person  may  have  it.  Hall  v. 
Ellis  {c).  It  is  true  that  the  land  is  chargeable  for  the  re- 
paration of  the  body  of  the  church,  but  that  affords  no  ar- 
gument why  a  foreigner,  proving  prescription  and  repara- 
tion, may  not  have  particular  privileges.  The  parishioners 
are,  unless  the  contrary  can  be  shewn,  liable  to  repair  the 
aisle ;  Frances  v.  Ley  {/) ;  and  if  so,  and  the  ordinary  can  ap- 
point to  both  body  and  aisle,  why  should  not  reparation  by  a 
foreigner  give  the  right  in  each  ?  No  distinction  is  made  in 
the  form  of  the  Ucence  to  erect  pews  in  a  chancel  for  the 
"  better  sort  **  of  the  parishioners,  between  the  body  and  the 

(fl)  2  Keb.  342.  (dj  1  T.  R.  428. 

(6)  Page  222.  (c)  Nay's  Rep.  133;  Bub.  151. 

(c>  1  Wils.  326.  (/)  Cro.  Jac.  366. 
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aisle,  the  language  being,  "  whereby  others  may  be  the  bet-  gjcck,  of  PUat, 
ter  placed  in  the  body  and  aisle  of  the  church."  2  Gibs.      ' — - — ' 

LOUSLET 

Cod.  (a).  And  so  in  note  17  of  section  4,  ''processus  in  cau^  v. 

sd  sedilis"  the  decree  is,  ''  that  the  pew,  which  was  built 
by  &c.  shall  continue  and  stand  still  for  &c.  whensoever  they 
shall  please  either  to  inhabit  in  the  parish,  or  to  come  to 
the  church  there."  So  again,  in  the  same  work  (6),  the  fol- 
lowing form  is  given:  ''  Licentia/amilice  ad  frequentan* 
dam  aliam  ecclesiam  quam  suam  parochialem,  raiione  vi^ 
ciniiatis;^  then  why  not  by  prescription  and  reparation 
proved  by  a  foreigner? 

The  Lord  Chief  Baron  (e),  in  giving  judgment,  said: — 
The  only  question  which  the  Court  has  to  decide  is,  whe- 
ther there  can  in  law  be  a  prescription  for  a  person  liv- 
ing  out  of  the  parish  to  have  a  pew  in  the  nave  of  the 
church.  There  is,  in  the  present  case,  an  uninterrupted 
enjoyment ;  and  although  the  origin  of  the  right  to  the  pew 
cannot  be  traced,  it  is  undoubtedly  ancient,  notwithstand- 
ing there  is  nothing  to  shew  upon  what  circumstances  it  was 
at  first  assumed  or  grounded.  And  in  the  absence  of  all 
evidence  against  the  right,  the  question  is,  whether,  upon 
the  mere  principles  of  law,  the  Court  can  say,  that,  not- 
withstanding the  enjoyment  of  the  right  in  fact,  it  could 
never  have  had  a  legal  origin. 

To  defeat  the  claim  of  the  plaintifF,  it  must  be  shewn 
that  the  creation  or  assumption  of  the  right  was  abso- 
lutely, and  of  necessity,  void  in  origine;  and  unless  the 
prescription  is  of  itself  rotten  and  bad,  from  some  legal 
vice,  there  is  nothing  else  to  affect  it.  But  as  to  the  le- 
gal possibility  or  impossibility  of  the  thing,  a  very  short 
inquiry  is  sufficient.     It  appears  from  Selden{d)y  that  in. 


(fl)  Page  1464.  (d)  Vol.  3,  pt  2,>  1121-2,  edit. 

(b)  Page  1468.  1725. 

(c)  Macdonald. 
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Exch,  of  Pleas,  early  timesj  by  the  Pope's  licence,  churches  were  founded 
LoosLEY  or  bmlt  by  Lords  of  Manors,  or  other  lay  founders;  and 
jj^  '^  that  parishes  were  not  then  reduced  to  the  exact  cir- 

cuits and  boundaries  by  which  they  are  now  known, 
and  particularly  for  ecclesiastical  purposes;  that  when 
churches  were  first  built,  a  certain  district  was  allotted, 
over  which  the  officiating  minister  was  to  superintend  (a). 
This  was  a  kind  of  division,  not  a  parish,  in  the  sense 
in  which  we  now  understand  it.  The  boundaries  of  pa- 
rishes were  settled  long  after  the  foundation  of  churches; 
and  those  ecclesiastical  districts,  formerly  belonging  to 
churches  at  their  first  institution,  have  been  since  much 
varied,  and  in  many  cases  abridged  and  narrowed,  when 
new  churches  were  built  (b).  How,  then,  can  we  now  say 
that  the  owners  of  the  house  or  the  estate  in  respect  of 
which  this  pew  is  claimed,  did  not  build  or  endow  the 
church,  or  some  part  of  it;  or  that  this  house,  though  now 
not  within  the  parish,  according  to  its  present  boundaries, 
was  not  formerly  within  the  ecclesiastical  limits  of  the 
church  ?  Very  probably  it  was  so.  But  without  going 
farther,  it  might  have  been  so,  and  that  is  sufficient ;  for 
we  are  now  only  upon  the  question,  whether  a  person  can, 
for  a  house  out  of  the  parish,  prescribe  for  a  pew  in  the 
body  of  the  church;  or  whether  the  prescription  must  of 
necessity  be  bad  in  law.  The  history  of  churches  shews 
the  contrary.  The  distinction  between  a  prescription  in 
a  house  out  of  the  parish  for  a  pew  in  an  aisle,  but  not  in 
the  body  of  the  church,  is  merely  made  a  doubt  or  question 
in  some  of  the  books;  but  there  is  no  case  in  support  of  it; 
and  there  is  no  distinction  in  the  reason  of  the  thing  itself. 

Th^  rule  was  discharged(c). 

(a)  Id.  1120,  1206.  Windm,  7  D.  &  R.  564  ;    S.  C  5 

(6)  Id.  1212, 1213.  B.&C.  1;  Pym v. Conpin, Moore, 

(c)  See  the  case  of  BiferUy  v.      878. 
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ABATEMENT. 
See  Pkacticb  (Law  &  Rbtikdb),  18. 

ACCOUNT. 
See  Akswbk,  2. 

Pladins  (Eoditt),  11. 

ACTION. 

See  ADuiNiaTRATOB. 

Baboh  &  Pbhe,  3. 

Insorancb. 

Pkacticb  (Law  &  Rstbmdb),  5, 6. 

Rbpletik. 
1.  Where  the  plaintiffs  consigned 
goods  to  their  factor,  and  at  the  same 
time  drew  bills  upon  him  for  the 
■mount,  which  they  themselves  ulti- 
mately paid,  and  the  factor  sent  them 
to  the  defendant,  with  whom  he  had 
general  dealings,  without  intimating 
that  they  were  the  property  of  a 
third  person,  and  drew  a  bill  upon 
him  for  the  amount,  which  the  de- 
fendant accepted  and  paid;  afler 
which  the  factor  became  insolvent, 
having  before  that  time  apprised  the 
defendant  that  he  had  received  a  no- 
tice of  countermand  of  the  sale  from 
the  plaintiffs,  but  the  defendant 
afterwards  sold  the  goods : — Held, 
that  the  defendant  was  liable  for  the 
value  of  the  goods,  in  an  action  for 
money  had  and  received, — He  would 
have  been  equally  liable  had  he  not 


AFFIRMATION. 

known  that  the  goods  were  the  pro- 
perty of  the  pUintifi&.  Jackton  v. 
Clarke,  Pag'  216 

2.  Indebitabu  aitumpnt  for  mo- 
ney had  and  received,  &c.  will  not 
lie  to  recover  the  value  of  forngn  se- 
curities paid  to  the  defendant,  where 
it  appears  that  he  had  no  opportuni- 
ty of  converting  such  securities  into 
Brituk  money.  M'Lachlany.  Etam, 
880 

ADMINISTRATOR. 
6'eeExBcuTOK. 

Pkacticb  (Eftnirr),  1. 
1.  A.  died  intestate,  B.  the  next 
of  kin,  having  died  without  adminia- 
tering  to  the  effects  of  A.,  C.  (exe- 
cutor of  B.)  takes  out  administration 
to  A.,  the  grant  being  of  the  goodi, 
Sic.  "  left  unadminiitered"  by  B. — 
Held,  that  a  payment  to  £.  is  no  bar 
to  an  action  by  C. — Graham,  B.  <ft(- 
hitante.  Milcheltv.  Moorman,      ftl 

ADVANCEMENT. 
See  Practice  (Eouitt),  10. 

AFFIDAVIT. 

i'eeP&ACTica  (Eqditi),  21,  tS,  88. 
Pbactick  (Law&  Rbtbitoe),  13. 

AFFIRMATION. 
See  P&ACTicE  (Eaoin),  82. 
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AWARD. 


BARON  AND  FEME. 


AMENDMENT. 

See  Practice  (Law  &  Revenue),  1 8. 

ANSWER. 

See  Pleading  (Equity),  8,  9. 
Practice  (Equity,)  4, 12, 14, 
19,  20. 

1.  A  person  answering  a  bill,  must 
answer  it  fully;  and  cannot  answer 
part,  and  refuse  to  answer  the  re- 
mainder, unless  the  answer  would 
tend  to  criminate  him.  Corbett  v. 
HawkinSf  Pf^g^  425 

2.  The  rule  in  equity,  that  a  party 
is  not  bound  to  disclose  his  own  case, 
is  confined  to  mere  matter  of  title, 
and  does  not  extend  to  matters  of  ac- 
count, 76. 

APPROVEMENT. 

See  Pleading  (Equity),  2. 

ARMY  AGENT. 

See  Information,  4. 

ASSIGNEE. 
See  Pleading  (Equity),  9. 

ASSUMPSIT. 

See  Action,  1,  2. 

ATTACHMENT. 

See  Practice  (Equity),  13. 

ATTORNEY. 

See  Costs,  S,  4. 

Practice  (Equity),  25,  26. 
Practice  (Law  &  Revenue),  7, 
14. 

ATTORNEY-GENERAL. 

See  Practice  (Equity),  20. 

AUGMENTATION. 
See  Tithes,  10. 

AWARD. 

See  Practice  (Law  &  Revenue),  15. 
Replevin. 


1  •  An  award  that  A»  or  B.  shall  do 
a  certain  act,  is  bad  for  uncertainty. 
Lawrence  v.  Hodgson^  Page  16 

2.  An  objection  that  the  time  for 
making  an  award  has  not  been  duly 
enlarged,  is  waived  by  proceeding  in 
the  reference,  with  a  knowledge  of 
that  fact.  lb, 

S,  Arbitrament  without  perform- 
ance is  a  good  plea,  where  the  parties 
have  mutual  remedies.  Gascoyne  v. 
Edwards,  19 

BAIL. 

See  Practice  (Law  &  Reysnue),  5, 
6,  14,  17,  20,  21. 

BANKRUPT. 

See  Pleading  (Equity),  9. 

BARON  AND  FEME. 

1.  Devise  and  bequest  of  real  and 
personal  estate  in  trust  to  pay  the 
rents,  dividends,  and  interest  from 
time  to  timey  as  the  same  should  be- 
come due  and  be  reeled,  unto  and 
for  the  only  use  and  behoof  of  the 
testator's  daughter,  for  and  during 
the  term  of  her  natural  life,  and  to 
pay  the  same  into  her  own  hands,  in« 
dependent  of  her  present  or  future 
husband,  and  not  in  any  manner  sub- 
ject to  the  debts,  control,  or  engage- 
ments of  such  present  or  future  hus- 
band, and  her  receipt  to  be  a  sufficient 
discharge  to  the  trustees,  as  if  she 
were  sole  and  unmarried:  —  Held, 
that  the  wife  had  a  power  of  alienation 
of  her  life  interest.     Glyn  v.  Baster, 

S29 

2.  What  wiU  justify  a  wife  in  leav- 
ing her  husband.   Emery  v.  Emery, 

501 

3.  Where  circumstances  justify  a 
wife  in  leaving  her  husband,  a  re- 
quest on  his  part  that  she  should  re- 
turn to  hiis  protection,  will  not  deter- 
mine his  liability  for  necessaries  sup- 
plied to  her  during  the  separation.—- 
AlexanderlL.  C.  B.  dubiianie*     lb. 


COMMISSION  TO  EXAMINE. 

BILL. 
See  Interpleader. 

Pleading  (Equity),  Passim, 

BILL  OF  EXCEPTIONS. 

1.  Upon  an  exception  taken,  in  a 
bill  of  exceptions,  in  which  the  whole 
evidence  was  set  out,  that  the  evi- 
dence for  the  defendant  was  sufficient 
to  entitle  the  defendant  to  a  verdict, 
and  to  bar  the  plaintiff's  claim : — Held, 
that  a  court  of  error  might  look  to  the 
whole  evidence  on  both  sides,  to  see 
whether  the  verdict  for  the  plaintiff  was 
sustained  by  the  evidence.  Fines  v. 
The  Corporation  o/Reading,  Page  4 

2.  Qtusre^  Whetlier  an  objection  can 
be  raised  to  evidence,  to  which  no  ex- 
ception has  been  taken  by  the  bill. 

Ih. 
BILL  OF  EXCHANGE. 
See  Pleadinq  (Law  &  Revenue), 
9,  10. 

BILL  OF  PEACE. 

See  Pleading  (Equity),  2. 

BOND. 

See  Pleading  (Law  &  Revenue),  2. 

BROKER. 

See  Action. 
Factor. 
Principal  &  Agent. 

CANDLES. 
See  Information,  5. 

CHEQUE,  (BANKER'S). 
See  Principal  &  Agent,  3. 

CHURCH. 

See  Prescription. 

CLERK  IN  COURT. 

See  Practice  (Law  &  Revenue),  7. 

COMMISSION  TO  EXAMINE 
WITNESSES. 

See  Evidence,  1. 

Practice  (Equity),  15,16. 


COSTS.  589 

COMMON,  (RIGHT  OF). 

See  Pleading  (Equity),  2. 

COMPOSITION. 

See  Evidence,  Passim. 
Modus,  Passim. 

CONSTRUCTION. 

See  Legacy  &  Leoatbb. 
Power. 
Vendor,  2. 
Will. 

CONTRACT. 

i^etf  Principal  &  Surety. 
Vendor  &  Vendee,  2, 3, 4. 
1.  A  contract  for  the  sale  of  grow- 
ing underwood,  to  be  cut  by  the  pur- 
chaser, confers  an  interest  in  land  un- 
der the  fourth  section  of  the  statute 
of  frauds,  29  Car.  2,  c.  3.  Scorell  v. 
Boxall,  Page  396 

CONTRACTOR,  (PUBLIC). 
See  Pleading  (Law  &  Revenue),  2, 
3,4. 
Practice  (Equity),  5. 

CONTRIBUTION. 
See  Legacy,  2. 

CONVERSION. 

See  Vendor,  4. 

COUNCIL  OF  LATER  AN. 

See  Tithes. 

COSTS, 
^'ee  Pleading  (Law  &  Revenue),  7. 
Practice  (Law  &  Revenue),  9, 
21. 

1.  In  Equity — ^The  proper  mode, 
in  this  Court  of  objecting  to  the  Mas- 
ter's  taxation  of  costs  is,  to  move 
upon  affidavits,  stating  the  ground  of 
objection,  for  leave  to  file  exceptions 
to  the  report.     Wright  v.  SotUhwood, 

420 

2.  In  equity,  the  Court  will  not 
make  an  order  to  stav  proceedings 
until  security  be  given  n>r  costSf  upon 
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EVIDENCE. 


the  ground  of  the  plainti£P  being 
about  to  leave  the  country.  Willis  v. 
Garbutt.  Page  511 

3,  Where  a  solicitor,  engaged  in 
various  suits,  obtained  payment  out 
of  Court  of  a  sum  of  money  standing 
in  trust  in  the  cause,  and  retained  it 
towards  his  costs,  and  upon  a  subse- 
quent taxation  of  his  bill  it  appear- 
ed that,  at  the  time  he  obtained 
payment  of  the  money,  he  had,  in 
fact,  been  already  over-paid;  the 
Court  refused,  upon  a  motion  for  that 
purpose,  to  charge  him  with  interest, 
the  parties  having  made  considerable 
delay  befoi?^  they  taxed  the  costs, 
and  there  being  no  fraud  or  laches 
imputable  to  the  solicitor.  Wright  v, 
Sauthwoodf  527 

4.  Where  exceptions  are  taken 
to  the  Master's  certificate  of  the  tax- 
ation of  costs,  on  the  ground  that  he 
has  not  charged  the  solicitor  with  all 
the  monies  received  by  him,  with 
which  he  ought  to  have  been  charged, 
and  such  exceptions  are  allowed,  and 
the  Master  directed  to  review  his  re 
port  in  that  respect ;  the  Court  does 
not  give  the  exceptant  the  costs  of 
such  proceedings,  on  the  ground,  that 
they  are  necessary  to  correct  a  mis- 
take or  misapprehension  of  the  Mas- 
ter, lb. 

COVENANT. 

See  Pleading  (Law  &  Revenue),  1 . 

CUSTOMARY  PAYMENT. 

See  Modus. 
Tithes. 

DAMAGES. 

See  Practice  (Law  &  Revenue),  19. 

DEBTOR  AND  CREDITOR. 

See  Pi*ADiNG  (Equity),  3,  4. 
Practice  (Equity),  11. 
Principal  &  Surety. 

DECLARATION. 
SeeFhEADiVQ  (Law  8c  Revenue),  1. 


DEEDS  AND  PAPERS,  (PRO- 

DUCTION  OF). 

See  Practice  (Equity),  1,  6,  7. 

DEMURRER. 

See  Pleading  (Equity),   1,  2,  5,  6, 
7,  10,  11. 
Practice  (Equity),  2, 

DEVISE. 

See  Legacy. 
Will. 

DISCOVERY. 

See  Pleading  (Equity),  1. 

DISTRICT  MODUS. 
See  Evidence,  2,  3f  8. 

Modus. 

Tithes. 

EJECTMENT. 

See  Pleading  (Law  &  Revenue),  12* 
Mortgage,  4. 

ENDOWMENT. 

See  Tithes,  10. 

EQUITABLE  MORTGAGE. 

See  Mortgage. 

ERROR. 
See  Bill  of  Exceptions. 
Extent. 

Pleading  (Law  &  Revenue),  10. 
Practice  (Law  &  Revenue),  18. 

EVIDENCE. 
See  Bill  of  Exceptions. 
Extent,  2,  3,  23,  24. 
Modus,  Passim, 
Practice  (Equfty),  2, 8, 23, 24. 
Principal  &  Agent,  3. 
Tithes,  Passim, 

1.  Under  special  circumstances, 
the  Court  will  permit  a  commissioner 
to  be  examined,  even  after  the  com- 
mission has  been  opened,  and  the 
examination  of  witnesses  proceeded 
with.     Gruhb  v.  Grubb,  36 


EVIDENCE. 

2.  Evidence  that  sums  had  been 
collected  from  the  inhabitants  by  a 
person  employed  by  the  parson,  and 
from  a  list  furnished  by  him,  affords 
strong  presumption  that  the  payments 
are  farm  moduses,  and  not  a  district 
modus ;  for  if  it  were  a  district  modus, 
the  collection  would  be  made  by  the 
parishioners,  and  handed  over  to  the 
incumbent.  Miller  v.  Jackson^       65 

3.  Vicars'  books  were  admitted  in 
evidence,  though  they  contained  pri- 
vate entries  and  memoranda  of  the 
vicar,  not  relating  to  the  parish ;  and 
though  one  of  the  books  had  re- 
mained for  many  years  in  the  hands 
of  a  representative  of  a  deceased  vi- 
car, instead  of  having  been  delivered 
to  the  succeeding  incumbent.         lb. 

4.  An  incumbent  of  one  parish  is 
capable  of  tithes  in  another,  as  a  por* 
tionist  or  in  nature  of  a  portionist,  but 
it  is  incumbent  on  him,  as  claiming 
against  a  common  right,  to  prove  his 
title  strictly,  either  by  producing  an 
actual  grant  or  evidence  of  usage,  af- 
fording by  presumption  legal  evidence 
of  a  grant.  Bishop  of  Carlisle  v. 
Blain,  lies 

5.  Evidence  of  usage  to  receive 
certain  mixed  tithes  by  an  incumbent 
in  another  parish,  as  a  portionist,  or 
in  the  nature  of  a  portionist,  is  not,  of 
itself,  evidence  of  a  right  to  receive 
the  tithes  of  all  description,  which  the 
lands  may  produce  under  any  circum- 
stances, lb. 

6.  Evidence  of  reputation  cannot 
be  received  in  support  of  a  farm  mo- 
dus.   Pritchettv.Honeybome,      135 

7.  The  evidence  required  to  estab- 
lish a  farm  modus  is,  Ist,  the  clear 
identity  of  the  farm  by  metes  and 
bounds ;  Zdly^  the  antiquity  of  the 
farm;  and,  Sdly,  immemorial  pay- 
ment of  the  modus.  But  it  cannot  be 
expected  that  any  testimony  should 
be  adduced,  that  the  lands  comprising 
the  farm  were  cultivated  together  be- 
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fore  the  year  1189,  and  that  the  pay- 
ment was  then  made.  It  would  be  as 
reasonable  to  require  the  actual  pro- 
duction of  the  deed  of  composition. 
Pritchelt  v.  Honeyborne,     Page  135 

8.  There  seems  to  be  no  reason 
why  the  same  evidence  which  estab- 
lishes a  parochial  modus,  vts.  usage,  as 
far  back  as  can  be  reasonably  traced, 
of  the  payment  being  made  on  one 
side,  and  tithes  in  kind  not  having 
been  demanded  on  the  other,  should 
not  be  good  evidence  of  a  farm  mo- 
dus :  and  such  seems  to  be  the  result 
of  the  authorities.  lb. 

9.  Where  a  non  decimando  was  set 
up  for  lands,  as  part  of  the  possessions 
of  a  monastery,  which  was  dissolved 
by  or  came  into  the  hands  of  king 
Hen.  8,  and  the  answer  alleged,  that 
such  lands  were,  at  the  dissolution,  in 
the  hands  or  occupation  of  the  abbot, 
discharged  of  all  tithes,  without  stat^ 
ing  in  what  manner  they  were  dis- 
charged, whether  by  bull,  order,  or 
prescription,  the  Court,  upon  the  ef- 
fect of  the  whole  answer,  considered 
it  might  understand  it  to  mean  pre- 
scription, lb. 

10.  Where  there  are  no  ancient  do- 
cuments to  support  the  presumption 
of  a  prescription  in  non  dedmandOf  the 
modern  evidence  of  usage  must  be 
carried  back  a  great  way,  to  satisfy 
the  Court  that  it  is  acting  upon  a 
presumption  supported  by  usage  of 
considerable  antiquity.  76. 

EXCEPTIONS, 

/S'ee  Answer,  1,  2. 

Bill  of  ExcEPriONS. 

Costs,  1,  2,  4. 

Practice  (Equity),  12, 19. 

EXECUTION. 
See  ExTEiTT,  1,  2, 3, 

EXCISE. 
See  Information,  5. 
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EXTENT. 


EXECUTOR. 

See  ADHiMUTaATOR. 
Where  one,  appointed  executor, 
intenneddled  with  the  estate  of  the 
teitator,  and  afiemards  renounced: 
Held,  that  he  was  liable  to  be  sued  in 
equity  in  the  character  of  executor, 
by  the  legatees  under  the  will,  one  of 
whom  waa  also  executrix,  and  had 
proved  the  will.  Rogert  v.  Frank, 
Page  409 

EXEMPTION. 

See  MoDUB,  Pauim. 
TiTUBs,  Pattim. 


EXTENT. 
See  pRAcnc£(LAW&  Rbybkue),  11. 

1.  Quaere — Whether  good^  seized 
by  the  ■herifi'  under  a  fieri  facias  at 
the  suit  of  a  subject,  are  protected 
againtt  an  extent  tested  and  issued 
o/ler  the  teizurt  but  before  sale. — 
Gilet  V,  Grover,  232 

2.  Upon  the  question  as  to  the  pri- 
ority of  an  extent  at  the  suit  of  the 
Cronn,  over  an  execution  at  the  suit 
of  a  subject,  the  extent  not  having 
been  tested  until  tlie  sheriff  liad  taken 
possession  under  ihejferi/aciiM  upon 
the  subject's  execution ;  the  Courts  of 
K.  B.  and  C.  I*,  deciding  in  opposi- 
tion to  the  Court  of  Exchequer,  and 
there  existing  a  difference  between 
the  Chief  Justices,  the  Court  of  Er- 
ror, with  a  view  to  an  appeal,  af- 
firmed the  judgment  of  the  Exche- 
quer, (  Wood,  B.  diss.)  which  had  been 
given  for  the  Crown.  Ih. 

S.  Parties  claiming  goods  which 
have  been  found  by  inquisition  to  be 
the  property  of  a  defendant  under  an 
extent  must  shew  title  in  theniEelves, 
and  cannot,  unless  that  title  be  admit- 
ted on  the  record,  object  on  demurrer 
to  the  proceedings  upon  the  extent. 
Rex  V.  Sovlby,  249 

4.  Qtuere. — Whether,  upon  an  in- 


FINE. 

quisidoo,  a  eerdict  for  petialtie*  is  le- 
gitimate evidence  of  a  debt  due  to  ibe 
Crown.  Gilet  v.  Grover,  Page  tSS 
S.  Where,  on  a  judgment  for  the 
Crown,  in  an  action  for  penalties,  an 
extent  was  issued,  and  a  levy  made 
by  the  Sberi^  and  whilst  the  money 
levied  was  in  the  SherifTs  hands,  the 
defendant  brought  a  writ  of  error; 
the  Court,  on  application,  ordered 
the  money  to  be  paid  by  the  Sheriff 
to  the  officer  of  the  Crown,  notwith- 
standing it  was  objected  that  if  the 
judgment  were  reversed,  the  party 
would  not  be  able  to  obtain  a  writ  of 
restitution,  but  would  be  driven  to  a 
petition  of  right:  the  Court  holding 
tliat  the  Crown  coidd  not  be  placed  in 
a  worse  situation  than  a  subject  under 
similar  circumstances;  and  that  the 
Court  could  not  take  notice  that  great- 
er difficulties  existed  in  obtaining  res- 
titution from  the  Crown  than  Irom 
the  subject.  Rex  v.  Bvnu,  J79 

FACTOR. 

See  Action,  1. 

Pmkcipal  &  AOEKT,  I,  2. 

FARM  MODUS. 
See  EviDBNCE,  2,  6,  7,  8. 
Mont)  a. 
Tithes. 

FIERI  FACIAS. 

SeeExTKST,  1. 

FINE. 

1.  A  fine  for  not  attending  a»  a 
special  juror  at  the  Court  of  Coramon 
Pleas,  at  fVetlmiatter,  having  been 
imposed  upon  a  gentleman  having  a 
house  in  London,  tnd  at  BrightAelm- 
alone,  but  who  had  resided  the  twelve 
months  preceding  at  BTighthelmstmu, 
the  Court  refused  to  remit  it.  Ex 
parte  Sir  T.  Clarget,  and  see  noU,  399 

2,  But  where  the  party  summoned, 
had  let  bis  bouse,  and  was  abroad, 


INFORMATION. 


INJUNCTION. 
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which  fact  was  communicated  to  the 
summoning  ofRcer,  the  Court  remit- 
ted the  fine.  Ex  parte  Ford^  401 
d.  So  likewise  where  the  summons 
had  by  mistake  been  let\  at  a  wrong 
bouse,  the  Court  remitted  the  fine, 
but  required  the  affidavit  of  the  sum- 
moning officer  to  that  fact.  Ex  parte 
Brown,  lb. 

FORECLOSURE. 

See  MoBTGAOE. 

FOREIGN  SECURITIES. 

See  Action,  ft, 

FOREIGN  SILKS. 
See  Information,  1. 

FRAUD. 
See  Pleading  (Eqoity),  8. 

•  (Law  &  Revenue),  8. 

HAWKER  AND  PEDLAR. 
See  Information,  1,  2, 

HOP  POLES. 

See  Tithes,  8. 

IMPROPRIATOR. 

See  Pleading  (Equity),  1. 
Modus,  Passim, 
Tithes,  Passim, 

INCUMBRANCE. 

See  Vendor,  1. 

INFANT. 
See  Practice  (Equity),  10. 

INFORMATION. 

1.  An  information  stating  that  the 
defendant  imported  or  caused  to  be 
imported  foreign  silks,  is  bad  for  un- 
certainty. Rex  V.  Morletft  2^1 

2.  Where  an  information  was  filed 
by  the  Attorney 'General^  under  the 
43  G,  d,  c.  58,  s.  25,  against  an  army 
agent,  for  a  discovery  of  accounts 
irom  1792  to  1802;  who  pleaded  a 


settled  account,  by  clearing  warrants, 
and,  the  plea  having  been  over-ruled, 
afterwards  moved  to  amend  the  plea, 
and,  for  the  purpose  of  so  doing,  that 
the  Attorney-General  or  the  Secretary 
at  War  might  be  ordered  to  produce 
certain  vouchers,  accounts,  &c.  ren- 
dered annually  during  that  period,  by 
the  defendant  to  the  War  Office,  and 
there  deposited,  and  which  the  defen- 
dant swore  were  material  to  his  de- 
fence : — the  Court,  under  the  particu- 
lar circumstances,  ordered  the  pro- 
ceedings upon  the  information  to  be 
stayed  until  the  documents  were  pro- 
duced. Attorney-General  v.  Brooks^ 
bank.  Page  439 

3.  A  cabinet  maker  residing  at  Zo- 
cester,  and  having  a  shop  there,  sent 
goods  to  Ashby  de  la  Zouch  in  a  cart^ 
which  he  accompanied  on  foot  part  of 
the  way,  and  then  went  to  Ashby  de 
la  Zouch  by  the  mail,  where  he  em- 
ployed an  auctioneer,  and  sold  the 
goods  by  auction : — Held,  that  he  was 
a  trading  person  travelling  from  town 
to  town,  within  the  statute  50  G,  3, 
c.  41,  s.  7.  Attorney-General  v. 
Woolhouse,  463 

4.  It  is  not  necessary  in  an  infor- 
mation for  penalties  under  the  statute 
50  G,  3,  c.  41,  s.  7,  to  state  that  the 
defendant  sold  by  auction,  &c.  by 
opening  a  room  or  shop,  and  expos- 
ing to  sale  his  goods,  &c.  by  retail.  76. 

5.  Candles  one-eighth  made  are 
within  the  meaning  of  the  statute,  1 1 
G,  1,  c.  30,  s.  30.  Attorney-General 
V.  Barrell,  495 

6.  An  information  upon  the  statute 
1 1  G.  1,  c.  30,  s.  30,  against  a  candle* 
maker  for  mixing  unweighed  with 
weighed  candles,  must  charge  the  act 
to  have  been  done  with  intent  ta  de- 
ceive his  Majesty  of  his  duties.      Ib„ 

INJUNCTION. 
See  Interpleader. 

Pliadino  (Equity>. 
Practice  (EauixY),  lU  17,  |fl> 
25. 
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MODUS. 


INSURANCE. 

Upon  a  policy  of  insurance  upon 
goods,  where  the  ship  was  driven  by 
tempestuous  weather  into  a  foreign 
port,  and  the  captain  was  obliged,  in 
order  to  defray  the  expenses  of  re- 
pairs of  the  ship,  (without  which  she 
could  not  have  proceeded  on  her  voy- 
age,) to  sell  part  of  the  cargo  : — Held, 
that  the  underwriter  was  not  answer- 
able for  this  loss.  Sarguy  v.  Hobson^ 

Page  347 

INTERPLEADER. 

1.  A  bill  of  interpleader  ought  to 
be  filed  immediately  afler  or  before 
the  commencement  of  proceedings  at 
law,  and  not  be  delayed  till  after  a 
judgment  or  verdict  has  been  obtain- 
ed; and  therefore,  where  an  inter- 
pleading bill  was  filed,  after  a  verdict 
bad  been  obtained  by  one  of  the  par- 
ties, and  an  injunction  had  been  grant- 
ed on  the  money  being  paid  into  Court ; 
the  Court  dissolved  the  injunction, 
though  the  answer  of  only  one  of  the 
parties  had  come  in,  the  plaintifi*  not 
satisfactorily  accounting  for  the  delay 
in  filing  his  bill.    Cornish  v.  Tannevt 

INTERROGATORIES. 

See  Practice  (Equity)  2,  3,  15,  16. 

JOINT  STOCK  COMPANY. 
See  Plbadihg  (Equity),  5,  6,  7. 

JUDGMENT. 

See  Practice  (Law  &  Revenue),  8, 
15, 16. 

JUROR. 
See  Fine,  1, 2,  3. 

LANDLORD  AND  TENANT. 

See  Pleading  (Law  &  Revenue),  1 . 
Replevin. 

LEGACY  AND  LEGATEE. 
See  Power. 

1.  There  is  no  distinction  between 


a  residuary  and  a  specific  devise  of 
real  estate,  every  devise  of  land  being 
in  e£Pect  specific,  inasmuch  as  a  resi- 
duary devise  will  only  pass  such  real 
estate  as  the  testator  had  at  the  time 
of  making  his  will,  and  will  not  pass 
real  estates  subsequently  acquired. 
Spang  V.  Spongy  Page  800 

2,  Where  pecuniary  legacies  are 
charged  upon  real  and  personal  estates, 
and  there  is  a  deficiency  of  personal 
assets,  the  real  estates,  as  well  those 
specifically  devised,  as  those  devised 
under  a  general  residuary  devise,  must 
make  good  the  deficiency.  /6. 

LIBEL. 
iS'ee Pleading  (Law  &  Revenue),  1 1 . 

MAGNA  CHARTA. 

See  Pleading  (Law  &  Revenue),  5. 

MEMORANDA,  1,  843,  455. 

MISTAKE. 
See  Pleading  (Equitt),  5,  6. 

MODUS. 

See  Evidence. 

Practice  (Equity),  14. 
Tithes,  Passim. 

1.  Where  a  district  modus  was 
pleaded,  and  it  appeared  firom  ancient 
documents  that  the  modus  could  not 
consistently  with  those  documents  have 
existed  at  the  time  of  legal  memory, 
the  Court  decreed  an  account  of  tithes 
in  kind,  and  refused  an  issue,  notwith- 
standing the  payments  were  proved  to 
have  existed  for  a  great  number  of 
years.  Miller  v.  Jackson^  65 

2.  A  district  modus,  to  be  good, 
must  cover  all  the  lands  in  the  dis- 
trict, and  therefore,  where  a  modus 
was  pleaded  for  a  particular  district, 
and  it  appeared  from  the  evidence 
that  certain  farms  within  the  district 
never  paid  or  contributed,  the  modus 
was  considered  bad.  lb, 

8.  A  modntof  6<f.  intbepoimdoD 


MODUS. 


MORTGAGE. 
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an  ancient  rent,  held  bad,  as  a  shifVing 
and  uncertain  modus.  Norton  v.  Ham- 
mondy  Poge  94 

4.  The  following  moduses  were 
held  good,t7t;8.  twopence  for  every  milch 
cow,  called  a  new  cow,  that  is,  a  cow 
that  has  had  more  than  one  calf,  in  lieu 
of  the  tithe  of  milk  of  such  cow;  one 
penny  for  every  milch  heifer  or  whey 
of  her  first  calf,  in  lieu  of  the  tithe  or 
milk  of  such  milch  heifer  or  whey ;  one 
penny  for  every  far  cow  or  strip,  that 
18,  a  milch  cow  that  has  not  had  a  calf 
within  the  year,  in  lieu  of  the  tithes  of 
such  far  cow  and  the  milk  thereof; 
one  penny  for  every  calf  under  five 
within  the  year :  for  five  calves,  the 
value  of  one  halfpenny  a-calf;  six 
calves  up  to  fourteen  inclusive  a  calf 
in  kind,  or  its  value;  fifteen  calves, 
a  calf  in  kind  or  its  value,  and  the  va- 
lue of  half  a  calf  more ;  sixteen  calves 
to  twenty-four,  inclusive,  two  calves 
in  kind,  or  their  value;  and  so  on  in 
proportion.  The  like  modus  for  fowls ; 
one  penny  for  every  garden ;  and  four- 
pence  for  a  hen,  called  a  loak  hen,  in 
lieu  of  the  tithes  of  eggs  and  young 
poultry.  ATortonv./rammoiu/,  94 

5.  The  following  moduses,  vix,  for 
every  number  of  lambs  within  the  year 
under  five,  nothing;  five  lambs,  the 
value  of  one  halfpenny  a  lamb;  six 
lambs,  and  up  to  fourteen,  inclusive, 
a  lamb  in  kind,  or  its  value ;  fifteen 
lambs,  a  lamb  in  kind,  or  its  value, 
and  the  value  of  half  a  lamb  more ; 
sixteen  lambs  up  to  twenty-four  in- 
clusive, two  lambs  in  kind  or  their 
value,  and  so  on;  the  hke  modus  as 
to  fleeces;  the  same  as  to  geese:  were 
considered  bad,  nothing  being  paid 
under  five.  lb, 

6.  A  modus  of  l{d.  for  every 
mQch  cow  if  under  seven,  kept  and 
fed  on  the  lands,  in  lieu  of  the  tithe 
of  milk  and  calves  of  such  cows; 
2s.  4(i.,  if  the  milch  cows  and  calves 
shall  amount  to  seven,  and  not  seven- 
teen; and  the  like  sum  of  2b.  4d.  for 
every  ten  milch  cows  after  the  first 


seven,  in  lieu  of  the  tithe  of  the  milk  and 
calves  of  such  cows,  considered  good. 
Pritchett  v,  Honeyhome^    Po^ge  135 

7.  A  modus  of  Zd,  for  every  house 
and  garden,  in  lieu  of  garden  stuff, 
considered  good  ;  but  held  to  cover 
only  gardens  annexed  to  houses  for 
the  use  of  the  houses,  and  not  to  mar- 
ket-gardens, or  the  like.  lb. 

8.  A  custom  to  pay  the  seventh 
lamb,  pig,  fleece,  or  gosling,  if  there 
be  seven,  instead  of  a  tenth  only  of 
the  value  of  the  lambs,  pigs,  fleeoesy 
or  goslings,  in  lieu  of  the  tithes  of 
such  lambs,  &c.,  and  if  there  be  se- 
venteen, then  a  lamb,  pig,  fleece,  or 
gosling,  and  so  an  additional  lamb, 
&c.  for  every  successive  ten,  held  a 
void  custom.  /6« 

MONEY  HAD  AND  RECEIVED. 

See  Action,  2. 

MORTGAGE. 
See  Vendob,  1,  3. 

1.  Mortgage  by  demise  for  a  term 
of  years.  The  mortgagor  does  not 
deliver  to  the  mortgagee  the  purchase 
deed,  conveying  the  freehold  to  the 
mortgagor,  but  keeps  it  back,  and 
subsequently  deposits  it  with  another 
person  as  a  security  for  a  loan :  the 
conveyance  to  the  mortgagor  and  the 
mortgage  were  executed  within  a  day 
of  each  other,  and  were  both  register- 
ed on  the  same  day ;  tlie  deposit  was 
not  made  for  a  considerable  time  af- 
terwards; but  no  notice  by  the  sub- 
sequent incumbrancer  of  the  lAort- 
gage  being  proved,  and  being  denied 
by  his  answer,  it  was  held,  that  he 
was  entitled  to  the  benefit  of  the  de- 
posit, as  against  the  mortgagee :  and 
was  not  bound  to  deliver  up  to  him 
the  conveyance.  Wiseman  v.  West' 
land,  117 

2.  The  registry  of  a  deed  is  not,  of 
itself,  notice  as  against  a  subsequent 
purchaser  or  incumbrancer. 

5.  The  common  decree  in  foredo- 
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sure  does  not  direct  the  delivery  up  of 
the  title  deeds  by  the  mortgagor  to 
the  mortgagee  in  case  of  foreclosure  : 
but,  merely,  that  the  mortgagee  shall 
be  absolutely  barred  and  foreclosed 
of  all  right  and  equity  of  redemption. 
And  it  is  only  where  there  is  a  cove- 
nant to  deliver  them,  in  case  of  de- 
£iult  in  payment  of  the  principal  mo- 
ney and  mterest,  that  the  Court  makes 
snch  a  decree.  Wiseman  v.  Westland^ 

Page  117 
4.  This  Court  will  not  interfere  un- 
der the  7  O.  2,  c.  20,  upon  an  appli- 
cation by  the  mortgagor  to  compel  the 
mortgagee  to  re-convey  the  mort- 
gaged premises,  where  the  right  to 
redeem  is  disputed  upon  the  affida- 
vits. Qoodtitle  v.  Bishop^  344 

NEW  TRIAL. 

See  Practice  (Law  &  Revenue),  19. 

Where  the  verdict  is  perverse, 
the  Court  will  grant  a  new  trial  al- 
though the  damages  given  for  the 
]^nti£Pare  less  than  207.  Freeman  v. 
Price,  402 

NON  DECIMANDO. 

See  Evidence  9,  10. 
Modus,  Passim, 
Tithes,  Passim, 

NOTICE. 
See  Mortgage,  2. 

Pleading  (Law&  Revenue),  6. 
Vendor,  3. 

NOVEL  ASSIGNMENT. 

See  Pleading  (Law  &  Revenue),  7. 

PARTIES. 
See  Pleading  (Equity),  7. 

PARTNERS. 

Where  the  defendant,  a  part  owner 
of  a  mine  told  the  plaintiff,  who  had 
supplied  the  mine  on  the  credit  of 
the  firm,  that  he  the  defendant  had 
sold  his  share  of  the  mine  to  A.  and  B., 


who  for  the  future  would  be  bb  pay- 
masters, and  that  he,  the  defendant, 
would  be  no  longer  responsible: — 
Held,  that  the  operation  of  the  no- 
tice was  a  question  for  the  Jury.  Vice 
V.  Fleming,  Page  227 

PAUPER. 
See  Practicb  (Law  &  Revenue)  2, 3. 

PENAL  ACTION. 

See  Extent. 

PENALTY. 

See  Fine. 

Hawker  &  Pedlar. 
Information. 

PETITION  OF  RIGHT. 

See  Extent. 

PEW. 

See  Prescription. 

PLEA  &  PLEADING  (Eotity). 

See  Interpleader. 
Replevin. 

1.  Bill  by  an  impropriate  rector, 
against  occupiers,  for  an  account  of 
tithes ;  and  against  a  portionist,  re- 
quiring a  discovery  from  the  latter  of 
the  deeds  under  which  he  claimed  to 
be  entitled  to  the  portion  of  tithes,  to 
which  the  bill  admitted  him  to  be  en- 
titled ;  alleging,  that  the  deeds  would 
shew  not  only  the  title  of  the  por- 
tionist to  the  tithes  claimed  by  him, 
but  also  the  title  of  the  plaintiff  to  the 
tithes  demanded  by  him  of  tlie  occu- 
piers. Demurrer  by  the  portionist  to 
the  discovery  allowed.  Complon  v. 
Earl  Grey,  154 

Obs.  The  demurrer  is  by  mistake 
stated  in  the  text  to  have  been  over- 
ruled. 

2.  Freehold  tenants  of  a  lordship, 
having  rights  of  common  for  their 
cattle  levani  and  couchani,  and  com- 
mon of  turbary  and  estovers,  the  lord 
approved  parts  of  the  common,  and 
granted  them  tx>  other  persons;  the 


PLEA  AND  PLEADING. 

tenants  prostrated  the  fences;  upon 
which  actions  of  trespass  were  brought 
against  them,  and  they  filed  a  bill,  in 
the  nature  of  a  bill  of  peace,  against 
tlie  lord  and  his  grantees,  to  be  quiet- 
ed in  the  enjoyment  of  their  common- 
able rights.  A  general  demurrer  was 
over-ruled,  the  Court  considering  it 
no  objection  to  the  bill,  that  each  de- 
fendant had  a  right  to  make  a  sepa- 
rate defence,  provided  that  right  was 
a  general  one;  and  that  the  Court 
could  not,  before  answer,  judge  of  the 
nature  of  the  right.  Powell  v.  Earl 
of  PowiSf  Page  159 

3.  A.  being  indebted  to  B,  in  a  sum 
of  1 000/.  executed  a  bond  to  him  for 
securing  that  amount  and  interest. 
B.  subsequently  died,  having  made 
his  will,  and  appointed  C.  &  D.  his 
executors  and  residuary  legatees :  an 
apportionment  of  B.'s  residuary  estate 
being  made,  the  bond  is  allotted  to  C. 
as  part  of  his  share :  C,  being  the 
steward  of  A.,  and  having  a  running 
account  with  him,  enters  the  bond  in 
that  account.  C.  dies  intestate,  leav- 
ing a  widow,  who  takes  out  adminis- 
tration to  his  estate,  and  also  adminis- 
tration de  bonis  non  to  B. ;  and,  as 
such  last -mentioned  administratrix, 
she  files  a  bill  as  a  specialty  creditor 
against  the  representatives  of  A. — 
Held,  that,  in  this  suit,  the  represen- 
tatives of  A.  could  not  make  a  set  off 
against  the  demand,  in  respect  of  sums 
which  they  alleged  to  have  been  omit- 
ted, or  improperly  charged  in  the  ac- 
count of  C,  but  must  file  a  cross  bill. 
Gale  V.  Lulirelly  180 

4.  There  can  be  no  set  off,  either 
at  law  or  in  equity,  where  either  of 
the  debts  is  a  debt  in  auter  droit.     lb. 

5.  Certain  persons,  as  directors  of 
an  intended  joint  stock  company, 
agreed  to  purchase  mines.  Articles 
of  agreement  were  entered  into,  by 
which  the  purchasers  agreed  to  pay  to 
the  vendors  the  purchase-money  by  in- 
stalments ;  and  it  was  provided,  that 
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if  the  directors  should  not  have  re- 
ceived the  deposits  or  instalments  from 
the  share-holders  in  time  to  pay  the 
purchase-money,  they  should  be  al- 
lowed six  months  furdier  time.  A  bill 
was  filed  by  some  of  the  directors  tore- 
strain  the  vendors  from  suing  for  the 
purchase-money;  alleging  that  the 
plaintiffs  only  intended  to  become  lia- 
ble as  directors,  and  to  the  extent  of 
funds  received  by  them ;  and  not  to 
incur  any  personad  responsibility ;  and 
that  they  had  no  funds  as  directors. 
A  demurrer  was  allowed.  Hodgson 
V.  Hancockf  Page  317 

6.  A  Court  of  Equity  will  interfere 
to  correct  a  formal  instrument  in 
which  a  mistake  has  occurred ;  but  it 
is  upon  very  clear  evidence,  generally 
written  evidence;  as  where  a  mar- 
riage settlement,  executed  in  pur- 
suance of  previous  articles,  does  not 
follow  the  terms  of  the  articles.     lb. 

7.  Qucere. — Whether  in  a  suit  by 
directors  of  a  joint  stock  company  all 
the  share-holders  must  not  be  made 
parties.  It  would  appear,  that  they 
must.  £b, 

8.  A  plea  of  release,  if  the  consi- 
deration be  impeached,  must  contain 
averments,  supported  fully  by  an  an- 
swer, covering  the  grounds  upon 
which  the  consideration  is  impugned, 
and  cannot  extend  to  a  discovery  of 
the  consideration.  Parker  v.  Alcock, 

9.  It  is  not  necessary  for  a  party 
who  seeks  to  continue  an  injunction 
to  the  hearing,  to  shew  an  indefeasi- 
ble right  to  the  decree  prayed  by  the 
bill.  Where,  therefore,  assignees  of 
a  bankrupt  sought  a  specific  perform- 
ance of  an  agreement  for  a  lease, 
against  a  party  who  was  herself  a 
lessee,  and  restrained  from  assigning 
without  the  consent  of  the  lessor  in 
writing  thereto  obtained;  the  Court 
continued  the  injunction  to  restrain 
proceedings  at  law;  there  being  a 
probability  of  obtaining  the  consent 


69S      PLEA  &  PLEADING. 


PLEA  &  PLEADING. 


of  the  lessor  to  the  assignment.  Pow- 
ell  V.  Lloydf  P^gc  4-27 

10.  A  demurrer  to  part  of  a  bill  of 
discovery,  and  an  answer  to  other 
part  of  the  billi  the  demurrer  is  over- 
ruled, if  the  answer  extend  to  any  of 
the  facts  covered  by  it.  And  there  is 
no  distinction,  in  this  respect,  between 
demurrers  to  bills  for  relief,  and  de- 
murrers to  bills  for  discovery  only. 
Corhett  V.  Hawkins,  421 

11.  An  action  at  law  being  brought, 
to  recover  the  produce  of  some  fo- 
reign specie,  remitted  by  a  merchant 
abroad  to  an  agent  in  London,  the 
agent  filed  his  bill,  alleging  generally, 
that  tliere  were  mutual  dealings  and 
transactions  between  the  parties,  and 
praying,  that  an  account  might  be 
taken  of  them,  and  for  an  injunction; 
— a  demurrer  was  allowed.  Frietas 
V.  Dos  Santos,  574 

PLEA  &  PLEADING  (Law  &  Re- 
venue) 

See  Action  1. 

Administrator. 
Award,  S. 
Extent,  1,  2,  3. 
Information,  1,  2,  3,  4. 
Insurance. 

1.  In  an  action  for  breach  of  the 
covenants  in  a  lease  if  the  declaration 
sets  out  the  legal  operation  and  effect 
of  the  demise,  it  is  sufficient.  JVilson 
V.  Bramhally  2 

2.  An  obligor,  who  binds  himself 
to  perform  certain  works  according  to 
a  specification  and  other  detailed  and 
working  drawings,  to  be  furnished  du- 
ring the  progress  of  the  works,  with 
power  for  the  obligee  by  his  surveyor 
to  direct  additions  or  omissions,  must, 
in  a  plea  of  performance,  quoad  such 
parts  in  which  no  orders  were  given 
by  the  surveyor  to  vary  and  deviate 
from  the  original  plan,  shew  an  au- 
thority in  the  surveyor  to  give  such 


directions,  or  aver  that  the  deviation 
or  variation  was  an  omission  or  addi' 
tion.  Rex  v.  Peto,  P^c  ^7 

3.  An  allegation,  though  of  itself 
immaterial,  if  stated  as  the  basis  of  a 
proposition  upon  which  the  f^ea  de- 
pends, becomes  important,  and,  being 
negatived  by  the  finding  of  the  Jury, 
defeats  the  plea.  lb, 

4.  A  defence  under  the  statute  of 
equity  (33  Hen.  8,  c  39,)  must  be 
pleaded  as  such.  Ih, 

5.  The  8th  chapter  of  Magna  Char- 
ta  by  which  it  is  declared  that  the 
King  or  his  "  bailiff  will  not  seize  any 
land  or  rent  for  any  debt  as  long  as 
the  present  chattels  of  the  debtor  suf- 
fice to  pay  the  debt,  and  the  debtor 
himself  be  ready  to  satisfy  tlie  same; 
neither  shall  the  sureties  of  the  debt- 
or be  distrained,  as  long  as  the  prin- 
cipal debtor  is  sufficient  for  the  pay- 
ment of  the  debt,"  extends  to  condi- 
tional only,  and  not  to  absolute  sure- 
ties.    Attorney 'General  v.  Atkinson^ 

207 

6.  Where  the  defendant,  a  part 
owner  of  a  mine,  told  the  plaintiff, 
who  had  supplied  the  mine  on  the 
credit  of  the  firm,  that  he,  the  defen- 
dant, had  sold  his  share  of  the  mine 
to  A.  &  B.,  who  for  the  future  would 
be  his  paymasters,  and  that  he,  the 
defendant,  would  be  no  longer  respon- 
sible: Held,  that  the  operation  of  the 
notice  was  a  question  for  the  Jury. 
Vice  y.  Fleming,  227 

7.  Where  to  an  acdon  of  trespass 
the  defendant  pleads  the  general  issue 
to  the  whole  declaration,  and  justifies 
as  to  part  of  the  trespasses,  and  the 
plantiff  newly  assigns,  to  which  the 
defendant  suffers  judgment  by  de- 
fault :  the  plaintiff,  being  bound  to  go 
down  to  trial  to  get  rid  of  the  general 
issue,  which  would  otherwise  bar  his 
whole  action,  is  entitled  to  his  fiill 
costs  of  the  trial,  although  the  Jury 
find  a  verdict  for  the  defendant  upon 


POLICY. 

the  special  pleas  which  cover  part  of 
the  trespasses ;  the  costs  of  such  is- 
sues being  deducted,  but  not  allow- 
ed to  defendants.    Booth  v.  Ibbotson, 

Page  354 

8.  Where  there  are  several  plain- 
tiffs, and  one  fraudulently  gives  a  re- 
lease to  prejudice  the  real  plaintiff, 
and  that  rele^e  is  pleaded,  the  Court 
will  set  aside  that  plea,  and  order  the 
release  given  to  be  delivered  up  to  be 
cancelled.  But  the  fraud  must  be 
clearly  made  out  by  the  affidavits  of 
the  party  seeking  to  set  aside  the  plea. 
Barker  v.  Richardson,  362 

9.  If  a  bill  of  exchange  be  accept- 
ed, payable  at  the  house  of  S.,  P.,  & 
S.J  and  be  so  declared  upon,  it  is  not 
necessary  to  aver  a  presentment  to 
the  acceptor,  or  to  S.,  P.,  &  5.,  a  pre- 
sentment at  the  house  being  sufficient. 
Hawkey  v.  Borwick,  376 

10.  The  day  upon  which  a  promise 
to  pay  a  bill  of  exchange  is  alleged,  is 
matter  of  form  only,  and  no  objection 
can  be  raised  on  error,  that  the  day 
stated  is  more  than  six  years  before 
the  action  is  brought.  lb, 

1 1 .  Where  that  which  is  complain- 
ed of  in  the  declaration  as  a  libel,  does 
not,  upon  the  face  of  it,  apply  to  the 
plaintiff,  and  import  a  libel,  it  is  ne- 
cessary by  inducement  to  state  such 
facts  as  will  support  an  innuendo,  and 
shew  the  libellous  application  of  the 
statement  to  the  plaintiff.  Hall  v. 
Blandy,  480 

12.  In  ejectment  the  premises  be- 
ing laid  to  be  in  the  parish  of  St.  Luke, 
in  the  county  of  Middlesex,  there  be- 
ing two  parishes  of  «S'^  Luke  in  that 
county,  the  one  St.  Luke,  Chelsea, 
and  the  other  St.  Luke,  Old  Street,  or 
more  commonly  called,  St.  Luke,  Mid^ 
dlesex,  is  not  a  fatal  variance.  Doe 
d.  Boys  V.  Carter,  492 

POLICY. 

See  Insurance. 
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PORTIONIST. 

See  Evidence,  4,  5, 

Pleading  (Equity),  1 . 
Tithes. 

POWER. 
See  Baron  &  Feke,  1. 

1 .  A.  having  a  power  to  appoint  by 
will  certain  funds,  in  such  manner  as 
he  should  think  fit,  he,  by  his  will,  so 
executed  and  attested  as  required  by 
the  power,  gives  and  bequeaths  to 
his  relations  sums  of  money,  amount- 
ing in  the  whole  to  precisely  the  sum 
of  which  he  had  the  power  to  dispose, 
but  without  any  reference  or  allusion 
in  his  will  to  the  power,  or  any  words 
indicative  of  his  intention  to  execute 
it : — Held,  that  the  will  was  a  good 
execution  of  the  power.  LowmU  v. 
Lownds,  P^c  445 

2.  Qucere,  if  the  Court,  in  deciding 
whether  a  will  is  a  good  execution  of 
a  power,  can  look  at  the  state  of  the 
testator's  property  at  the  time  of 
making  his  wUI,  as  a  guide  to  his  in- 
tention. Ih, 

3.  A  testatrix  having,  under  her 
marriage  settlement,  a  power,  in  de^ 

fault  cf  issue,  to  appoint  by  her  will 
a  sum  of  2200/. ;  she  by  her  will,  after 
reciting  the  power,  proceeded  thus: 
"  And  I  give  and  bequeath,"  [several 
legacies,  some  to  persons  absolutely, 
and  others  to  persons  for  life,  and, 
after  their  decease,  to  their  children 
or  other  persons  by  substitution, 
amounting  in  the  whole  to  the  pre- 
cise sum  of  2200/.],  and  as  to  all 
such  real  estates,  as  she  had  power 
to  dispose  of  imder  her  marriage  set- 
tlement, or  the  will  of  her  husband, 
she  expressed  her  desire  that  the 
same  should  descend  to  and  vest  in 
her  daughter,  by  the  preferable  title 
of  descent ;  and,  subject  as  aforesaid, 
she  bequeatlied  the  residue  of  her 
personal  estate  to  her  said  daughter  : 
Held,  that  the  legacies  were  not  ge« 
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neral  legacies,  payable  out  of  her  ge- 
neral personal  estate,  but  were  intend- 
ed to  be  given  by  the  testatrix,  under 
a  mistaken  notion  that  the  execution 
of  the  power  was  not  restricted  to  the 
event  of  her  dying  without  issue. 
Walker  v.  Laxtan,  Page  557 

PRACTICE  (Equity). 

See  Answer. 

Costs,  1,  2,  S,  4. 
Interpleader. 
Mortgage,  3. 

1  •  A  party  interested  in  documents, 
in  the  custody  of  his  adversary,  is  en- 
titled to  their  production.  Inman  v. 
Hodgson,  28 

2.  A  demurrer  to  interrogatories, 
some  parts  of  which  are  free  from  ob- 
jection, must  particularize  the  objec- 
tionable parts.     Jackson  v.  Benson ^ 

3.  The  Court  will  restrain  a  plain- 
ti£f  from  the  use  of  depositions  by  wit- 
nesses in  equity  which  may  subject 
the  witnesses  to  penalties.  lb. 

4.  Where  an  answer  is  contained  in 
more  than  one  skin  of  parchment, 
every  skin  must  be  signed  by  the  de- 
fendant. And  therefore,  where,  in  a 
country  cause,  an  answer  was  com- 
prised in  two  skins,  and  the  last  only 
was  signed,jthe  Court  directed  that  an 
officer  should  take  tlie  answer  into  the 
country,  and  procure  the  signature  of 
the  defendant  to  the  other  skin,  unless 
the  defendant  should  previously  come 
to  town  and  sign  it.  Jacobs  v.  Badger ^ 

166 

5.  An  action  was  brought,  at  the 
instance  of  the  Crown,  against  a  con- 
tractor for  the  building  of  certain  pub- 
lic works,  on  a  bond  given  for  the  per- 
formance of  his  contract :  the  action 
was  defended,  and  a  verdict  and  judg- 
ment obtained  by  the  Crown.  The  de- 
fendant applied  to  the  Court  to  stay 
proceedings  on  the  judgment  for  a 
short  period,  that  he  might  file  a  bill 


on  the  equity  side  of  the  Court,  alleg* 
ing  that  he  had  mistaken  his  course  in 
defending  the  action  at  law,  and  be- 
ing advised  that  he  had  good  ground 
for  equitable  relief,  he  was  about  to 
file  a  bill  against  the  law  officers  of 
the  Crown.  The  Court  rejected  the 
application  on  the  grounds — ^That, 
taking  the  application  as  made  in  the 
suit  at  law,  the  postea  could  not  be 
stayed  ;  that,  treating  it  as  an  ap[^- 
cation  in  equity,  there  was  no  suit  de- 
pending ;  and  that  the  defendant  bad 
not  shewn  sufficient  grounds  for  equi- 
table relief;  and  fem6^  that  his  grounds 
of  equity  might  have  been  used  by 
him  at  law.  (HuUock,  Baron,  dissent 
tiente).  Rex  v.  Peto,  Page  169 

6.  Under  the  general  charge  in  a 
bill,  that  the  defendant  has  divers  pa- 
pers, writings,  &c.  in  his  possession  or 
power,  relating  to  the  matters  in  the 
bill  mentioned,  the  plantiffis  entitled 
to  the  production  of  cases,  submitted 
for  the  opinion  of  counsel,  admitted 
by  the  answer  of  the  defendant  to  be 
in  his  possession,  but  not  to  the  opin- 
ions given  upon  those  cases.  PreS' 
ton  V.  Carr,  175 

7.  Though  a  plaintiff  is,  generaUy 
speaking,  entitled  to  the  production 
and  discovery  of  all  papers  relating 
to  the  matters  in  the  bill  mentioned, 
in  the  defendant's  possession  or  pow- 
er, yet,  it  seems,  that  he  is  not  en- 
titled to  the  production  of  letters 
stated  by  the  answer  of  the  defendant 
to  have  been  received  by  him  since 
the  filing  of  the  biU,  in  answer  to  en- 
quiries made  by  him  in  respect  to 
some  of  the  matters  in  question,  with 
a  view  to  his  proofs  in  the  cause ;  nor 
to  any  particulars  respecting  such  let- 
ters, which  would  disclose  the  names 
of  the  witnesses,  or  the  facts  likely  to 
be  proved  by  them.  lb. 

8.  Where  a  defendant  pleads  to  i 
bill,  it  is  of  course  for  the  plaintiff  to 

mend,  on  payment  of  the  costs  of  the 
ea  ;  and  it  is  not  necessary  that  the 
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plea  should  be  first  argued.     Parkei- 
V.  Alcocky  Poge  195 

9.  When  a  plea  is  filed  to  a  bill,  the 
defendant  should  not  only  set  down 
the  plea,  but  give  a  rule  for  arguing 
it.  76. 

10.  A  fund  bequeathed  by  will  was 
directed  to  accumulate  till  infants 
should  attain  21,  deducting  annually 
from  the  interest  such  portion  as  might 
be  necessary  for  their  education  and 
other  expenses,  with  benefit  of  sur- 
vivorship in  case  of  either  dying  un- 
der 2\;  the  shares  to  be  vested  at  21: 
The  Court  (the  parties  to  whom  the 
fund  was  given  over,  consenting)  di- 
rected an  advancement  for  the  pur- 
chase of  a  commission  for  one  of  the 
infants,  but  with  considerable  hesita- 
tion.    Evans  V,  Massey,  196 

1 1 .  The  Court  will  not  grant  an 
injunction  to  stay  waste,  at  the  instance 
of  a  judgment  creditor,  in  a  suit  by 
him  against  the  heir  and  administra- 
tor of  the  debtor.     Leake  v.  Beckett y 

339 

12.  The  Court  refused  to  order  an 
answer  to  be  taken  o£f  the  file  on  the 
alleged  ground  that  it  was  illusory ; 
the  defendant  merely  stating  "  that 
he  had  no  knowledge  of  any  of  the 
matters  in  the  bill  mentioned,''*  and 
lefl  the  plaintiff  to  except.  Olding 
V.  Glass,  340 

13.  Where  an  order  is  made  for 
the  payment  of  money  forthwith^  and 
a  short  order  is  afterwards  obtained; 
in  order  to  ground  an  attachment  for 
non-payment,  a  demand  must  be  made 
under  the  short  order ;  and  a  demand 
under  the  first  or  general  order  is  not 
sufficient,  no  time  for  payment  being 
fixed  by  it.  Lamb  v.  Withers,       453 

14.  Where  a  defendant  by  his  an- 
swer alleged  certain  moduses  to  be 
payable  in  lieu  of  tithes,  but  did  not 
state  any  time  at  which  the  moduses 
were  payable,  the  Court  permitted  the 
defendant  to  file  a  supplemental  an- 


swer for  that  purpose,  on  the  terms  of 
paying  the  costs  :  and  did  not  require 
an  affidavit  from  the  defendant  ex- 
plaining the  omission ;  holding,  that 
the  moduses  as  pleaded  were  void 
moduses.  Scott  v.  Carter,  Page  452 

15.  Under  a  commission  for  the 
examination  of  witnesses  abroad,  the 
commissioners  examined  the  witnesses 
for  the  plaintiffs ;  and,  under  an  im- 
pression that  the  defendant  had  no 
witnesses  to  examine,  (whether  he  had 
or  had  not  given  notice  of  his  inten- 
tion to  examine  witnesses,  was  dis- 
puted), they  closed  the  commission, 
and  returned  it  to  England,  Ailer  the 
commission  had  been  sent  oflf^  the  de- 
f^dant  examined  his  witnesses  before 
some  of  the  commissioners ;  and  the 
depositions  of  those  witnesses,  and  the 
interrogatories  upon  which  they  were 
taken,  were  sealed  up,  and  forwarded 
to  England,  On  motion  to  annex  the 
last-mentioned  depositions  and  inter- 
rogatories to  the  commission,  and  the 
depositions  on  the  part  of  the  plaintifl^ 
the  Court  expressed  an  inclination  to 
grant  the  defendant  a  new  commis- 
sion, unless  the  plaintiff  would  consent 
to  the  motion  ;  and,  upon  such  con- 
sent being  given,  the  Court  made  the 
order.     Irving  v.  Viana^  416 

16.  When  a  commission  to  exa- 
mine witnesses  is  returned,  it  is  opened 
by  the  junior  sworn  clerk,  for  the  pur- 
pose of  entering  the  names  of  the  act- 
ing commissioners  in  the  commission- 
book  ;  and  the  commission  is  then 
kept  under  lock  and  key  until  pub- 
lication is  passed.  76, 

1 7.  On  shewing  cause  on  the  me- 
rits against  an  order  nisi,  for  dissolv- 
ing an  injunction,  the  plaintiff  is  not 
entitled  to  the  reply.  Tyrrell  y.  Vau- 
deville, 404 

18.  The  injunction  in  this  Court 
restrains  all  proceedings,  unless  issue 
is  or  can  be  joined  ;  which  is,  unless 
the  record  be  in  such  a  state  that,  by 
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an  act  of  the  plaintiff,  issue  can  be 
joined.  Rolfc  v.  Burke,       Page  404 

19.  Where  exceptions  are  taken  to 
the  answer  to  the  original  bill,  and 
exceptions  are  also  taken  to  the  an- 
swer to  the  amended  bill,  a  separate 
rule  for  the  argument  of  each  set  of 
exceptions  must  be  given :  and  it  is 
irregular  to  set  them  down  for  argu- 
ment under  one  rule.  Eastwood  v. 
Dohree,  •  508 

i80.  If  the  Attorney^General  do  not 
put  in  his  answer  to  a  bill  filed  against 
him,  within  a  reasonable  time,  the 
Court  will  order  that,  unless  the  an- 
swer be  put  in  by  a  short  day,  the  bill 
be  set  down  to  be  taken  pro  confesso, 
Peto  V.  Attorney 'General,  509 

21.  In  equity,  where  a  party  shews, 
upon  affidavit,  that  he  was  surprised 
by  a  cause  being  in  the  paper  on  a 
particular  day,  and  being  disposed  of 
in  his  absence,  the  Court,  upon  motion, 
wiU  restore  it  to  the  paper  to  be  heard. 
And  a  petition  is  not  necessary  for 
that  purpose.  Rowley  v.  Carter,   5 1 1 

32.  Answer  taken  off  the  file  for 
irregularity,  on  the  grounds  (inter 
alia)  that  in  the  jurat,  as  to  one  de- 
fendant, a  mistake  had  been  made  in 
the  year,  (1817  being  written  for 
1827);  and  that  the  answer  had  been 
affirmed  by  another  of  the  defendants, 
who  was  a  quaker,  under  a  commis- 
sion issued  to  take  the  answer  of  that 
defendant  upon  his  corporal  oath. 
Parke  v.  Christy,  5SS 

23.  Where,  in  order  to  save  the  time 
of  the  Court,  it  is  arranged  between 
the  parties,  that  a  great  body  of  docu- 
mentary evidence  shall  be  entered  as 
read,  if  on  examination  by  the  parties 
it  shall  appear  to  be  evidence ;  and  af- 
terwards the  parties  cannot  agree  up- 
on the  subject,  the  Court  will  permit 
the  cause  to  be  again  set  down  for 
hearing,  on  the  subject  of  that  evi- 
dence ;  but  will  not  permit  the  cause 
to  be  again  opened,  or  any  discussion 


to  take  place  on  the  merits.     Wyld  v, 
Ward,  Page  536 

24.  In  a  suit  to  establish  a  will,  and 
for  the  administration  of  real  and  per- 
sonal assets, — if  the  heir  at  law  of  the 
testator  be  abroad,  it  seems  the  Court 
does  not,  as  in  other  cases,  declare  the 
will  well  proved,  or  establish  the 
same,  but  merely  directs  the  trusts  of 
the  will  to  be  carried  into  execution. 
Thompson  v.  Topkam,  556 

25.  Where  an  order  had  been  ob- 
tained, that  service  of  a  subpoena  on 
the  attorney  of  the  defendant,  who 
resided  abroad,  and  had  brought  an 
action  at  law  against  the  plaintiffs, 
should  be  good  service;  but  such  or- 
der was  obtained,  and  the  subpoena 
issued  and  served  two  days  before  the 
filing  of  the  bill,  the  Court  refused  to 
discharge  the  order  for  irregularity, 
holding  that  the  irregularity,  if  any, 
had  been  waived  by  a  subsequent  ap- 
pearance of  the  defendant.  In  injunc- 
tion bills,  where  the  defendant  resides 
abroad,  and  an  application  is  made 
that  service  of  process  on  his  attor- 
ney at  law  may  be  good  service,  the 
Court  of  Chancery  requires  the  bill 
to  be  accompanied  by  an  affidavit 
by  the  plaintiff,  of  merits.  In  this 
Court  the  affidavit  is  not  required 
until  the  motion  is  made  for  the  in- 
junction. Royal  Exchange  Assur^ 
ance  Company  v.  Short,  570 

26.  On  a  bill  by  underwriters  for 
a  commission  to  examine  witnesses 
abroad,  to  prove  the  circumstances 
under  which  a  ship  had  been  con- 
demned and  sold  as  not  worth  repair ; 
the  Court  held  an  affidavit  of  the 
plaintifiTs  solicitor,  stating  his  infor- 
mation and  belief  that  there  were  se- 
veral witnesses  abroad,  whose  testi- 
mony was  necessary  for  the  plaintiffs, 
to  be  sufficient,  though  it  did  not 
state  any  grounds  for  his  belief.  Ro- 
binson  v.  Somes,  578 
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PRACTICE.— (Law  &  Revenue). 

See  Extent,  1,  2,  3. 
Information,  4. 
Mortgage,  4. 
New  Trial. 

1.  In  serviceable  process,  the  no- 
tice must  be  to  appear  upon  the  ac- 
tual return  day,  and  not  upon  the 
quarto  die  post.    Price  v.  Davis^     9. 

2.  If  it  appear  that  a  plaintiff  has 
no  meritorious  cause  of  action,  the 
Court  will  discharge  an  order,  autho- 
rising him  to  sue  in  formd  pauperis, 
Harves  v.  Johnson^  Pf^g^  29 

3.  A  Judge's  order,  allowing  a 
plaintiff  to  sue  in  formd  pauperis^ 
must  be  made  a  rule  of  Court,  before 
the  Court  will  entertain  a  motion  to 
discharge  it.  Ih, 

4.  Semble,  that  an  action  for  penal- 
tics  is  not  within  the  statute  1 1  /f.  7, 
c.  12.  lb, 

5.  If  an  action  be  brought  in  this 
Court  against  bail  upon  their  recog- 
nizance of  bail  entered  into  in  the 
King*s  Bench,  they  must  render  their 
principal  as  if  the  recognizance  had 
been  taken  in  this  Court.  Dibbins  v. 
Taylor,  1 5 

6.  The  bail  have  only  four  days  to 
render  their  principal  by  the  practice 
of  this  Court,  after  the  return  of  the 
writ,  although  there  be  not  so  many 
days  remaining  in  the  Term.  lb.  \ 

7.  Attornies  and  clerks  of  this 
Court  may  sue  and  arrest  attornies  of 
the  other  Courts  by  capias  of  privi- 
lege.    Bowyer  v.  Hoshins^  199 

8.  Upon  a  warrant  of  attorney  to 
confess  judgment  to  two,  the  Court 
will,  upon  the  death  of  one,  permit 
judgment  to  be  entered  up  by  the 
survivor.     Spong  v.  Tucker,        206 

9.  The  ])laintiff  is  entitled  to  costs 
up  to  the  time  of  paying  money  into 
Court  by  the  defendant,  even  after  a 
double  default  to  try  the  cause,  and 
peremptory  undertaking  given.  Foul- 
stone  V.  Blackmore,  213 

10.  A  plaintiiOr,  afler  proceedings 


had,  may  take  out  of  Court  the  money 
paid  by  the  defendant,  without  an  ap- 
plication to  the  Court  for  that  pur- 
pose ;  and  by  his  so  doing,  all  pro- 
ceedings are  stayed.  Foulstone  v. 
Blackmore,  Page  213 

11.  An  application  for  the  sale  of 
lands  under  the  25  Geo.  3,  c.  35, 
need  not  be  made  personally  by  the 
Attorney-General.    Rex  v.  Bulkeley^ 

256 

12.  Where  several  persons,  un- 
known to  the  plaintiff)  are  named  in 
a  plea  of  abatement,  the  Court  will 
order  the  defendant  to  furnish  parti- 
culars in  writing  of  the  places  of  resi- 
dence and  additions  of  the  persons 
named ;  and  for  a  non-compliance 
with  such  order  will  quash  the  plea. 
Newton  v.  Ferbeke,  257 

13.  Upon  an  enlarged  rule,  the 
affidavits  must  be  filed  before  shew- 
ing cause,  although  it  be  not  so  ex- 
pressed in  the  rule  of  enlargement. 
Barker  v,  Richardson,  362 

14.  Where  an  attorney  has  become 
bail  to  the  sheriff,  and  the  bail-bond 
has  been  assigned,  the  Court  will,  up- 
on the  usual  affidavit  of  bail  being 
justified,  stay  proceedings  upon  the 
bail-bond  on  payment  of  costs.  Mann 
V.  Nottage,  367 

15.  Where,  at  the  Spring  Assizes^ 
1826,  a  cause  was  referred,  a  verdict 
having  been  taken  for  the  plaintifi^ 
subject,  as  to  damages,  to  the  award, 
and  the  arbitrator  published  his 
award,  which,  in  the  Michaelmas 
Term  following,  was  set  aside;  after 
which,  in  Hilary  Term,  plaintiff*  ob- 
tained a  rule  nisi  to  issue  execution 
imless  the  defendants  would  consent 
again  to  refer  the  cause,  which  rule 
was  discharged: — Held,  the  plaintiff* 
having  died  in  Sept.  1826,  that  the 
Court  had  no  power  to  grant  an  ap- 
plication made  in  this  Term,  that 
judgment  might  be  entered  up  as  of 
the  Michaelmas  Term  preceding. 
Lawrence  v.  Hodgson,  368 
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16.  If  the  plaintiff  die  after  verdict 
for  him,  and  no  judgment  is  entered 
up  within  two  Terms  after  the  ver- 
dict, the  Court  will  not  interfere,  and 
permit  it  to  be  entered  nunc  pro  tunc, 
where  laches  is  imputable  to  the  party 
interested  Id  the  judgment.  Lawrence 
V.  Hodgtm^  Page  368 

17.  In  a  country  cause,  where  the 
plaintiff  has  lost  a  trial,  the  Court 
will  not  stay  proceedings  upon  a  bail- 
hmdniiieta  upon  the  terms  of  its  stand- 
ing a»  a  security.  FiHlg  v.  Stahh,  373 

1 S.  Where  the  issues  are  entered 
informally,  a  Court  of  error  will  ad- 
journ the  hearing  of  the  case,  to  afford 
an  opportunity  for  the  party  to  apply 
to  the  Court  below  to  amend  the  re- 
cord, unless  thefcounsel  will  consent  to 
9Xf^  upon  the  presumption  of  such 
amendment.  Hawkey  v.  Borwickf  376 

19.  The  Court  will  not,  in  an  ac- 
tion for  a  breach  of  promise  of  mar- 
>^iAge,  grant  a  new  trial  on  the  ground 
of  excessive  damages,  unless  they  be 
so  large  as  to  induce  the  Court  to  in- 
fer that  the  Jury  were  actuated  by 
undue  motives,  or  acted  upon  a  mis- 
conception of  the  facts.  Gough  v. 
Farr,  477 

20.  It  is  no  objection  to  the  justi- 
fication of  bail,  that  the  bail  are  put 
in  by  one  Clerk  in  Court,  and  the  no- 
tice of  justification  and  of  added  bail 
given  by  another,  if  the  latter  are 
a^ded  by  the  bail  to  the  Sheriff.  Han- 
cock V.  Grew,  456 

21.  The  Court  will  not  stay  pro- 
ceedings upon  a  bail-bond,  upon  the 
ground  that  the  affidavit  upon  which 
the  bail  above  were  rejected  was 
founded  on  perjury,  except  upon  the 
usnkl  terms  of  paying  the  costs  in- 
curred by  the  assignment  and  subse- 
quent proceedings.   Hobbs  v.  Miller, 
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PRESCRIPTION. 

See  Evidence,  9,  10. 
Tithes,  Passim. 
A  pew  in  the  body  of  a  church  may 


be  prescribed  for,  as  appurtenant  to  a 
house  out  of  the  parish.  Lousley  v. 
Hay  ward,  Ptig^  583 

PRESUMPTION. 

See  Evidence. 
Vendor,  3. 

PRINCIPAL  AND  AGENT. 

See  Pleading,  (Equity),  11. 

1.  A  broker  cannot,  without  the 
assent  of  his  principal,  delegate  his 
authority.     Henderson  v.  Bamcf^all, 

387 

2.  Where  A.  having  goods  to  sell, 
employed  a  broker  for  the  purpose, 
and  B.  being  desirous  of  purchasing 
them,  authorised  the  broker's  sales- 
man to  offer  a  certain  price,  who  in 
consequence  brought  the  parties  to- 
gether, and  they,  having  concluded 
the  contract,  in  the  absence  of  the 
salesman,  dictated  to  him  the  terms 
of  it;  of  which  he  made  an  entry  in 
his  master's  book,  but  did  not  sign 
it,  and  afterwards  communicated  the 
circumstances  to  the  broker,  who  di- 
rected a  clerk  to  enter  and  sign  the 
contract  in  his  book,  and  sent  a  sale 
note,  signed  by  himself,  to  //.,  but  no 
bought  note  was  sent  to  B,:  Held, 
that  tliere  was  no  note  or  memoran- 
dum in  writing  signed  by  an  agent 
duly  authorised,  to  satisfy  the  statute 
of  frauds,  29  Car.  2,  c.  3,  s.  1 7.      Jb, 

3.  Where  B,  drew  a  cheque  at  the 
place  of  his  residence,  a  single  bouse, 
four  miles  from  Llanelly,  on  un« 
stamped  paper,  dated  at  Llanelly, 
upon  a  banker  there,  and  delivered 
it  to  his  farming  bailiff  to  give  to  C, 
in  whose  favour  it  was  drawn;  and 
the  bailiff  discounted  it  with  A,,  ^ 
banker  at  Carmarthen,  twelve  miles 
from  Llanelly;  and  five  days  after- 
wards the  drawee  stopped  payment, 
A.  not  having  presented  the  cheque : 
Held,  Jirst^  that  the  cheque  was  not 
admissible  in  evidence;  and  secondly, 
that  the  bailiff  was  not  acting  withm 
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the  scope  of  his  authority  in  dis- 
counting the  cheque,  so  as  to  bind 
his   principal.     Waters  v.  Brogden, 

Page  457 

PRINCIPAL  AND  SURETY. 

A  Court  of  Equity  will  not  relieve 
a  surety  by  bond,  upon  the  ground  of 
the  creditor  having  given  time  to  the 
principal  debtor,  unless  there  has  been 
an  express  and  positive  contract  be- 
tween them  for  that  purpose.  Heath 
v.  Key,  434 

PRIVILEGED  ORDERS. 
See  Tithes,  1,  2. 

PROCESS. 

Sec  Practice  (Equity),  25. 

(Law&  Revenue),  1. 

PROMOTIONS. 

See  Memoranda. 

QUAKER. 

See  Practice  (Equity),  2'2, 

QUARTO  DIE  POST. 

See  Practice  (Law  &  Revenue),  1. 

RECOGNIZANCE. 

See  Practice  (Law  &  Revenue),  1, 
5,  6. 

REGISTRY  ACT. 

See  Mortgage. 

REHEARING. 

See  Practice  (Equity),  21. 

RELEASE. 

See  Pleading  (Equity),  8. 

(Law  &  Revenue),  8. 

REPLEVIN. 

The  liability  of  sureties  in  a  reple- 
vin bond,  is  limited  to  the  amount  of 
the  rent  in  arrear  at  the  time  of  the 


distress,  and  costs ;  and  they  are  not 
liable  for  subsequent  rent :  and  there- 
fore, where,  on  the  trial  of  an  action 
of  replevin,  a  verdict  was  taken,  by 
agreement  between  the  plaintiff  in  the 
action  and  the  avowant,  for  the  pe- 
nalty of  the  bond,  subject  to  a  reter- 
ence,  not  only  as  to  the  amount  of 
the  rent  due  at  the  time  of  the  dis- 
tress, but  of  the  rent  then  due,  and 
also  of  certain  penal  rents,  (the  sure- 
ties being  no  parties  to  such  agree- 
ment), and  the  arbitrator  awarded 
damages  to  the  full  amount  of  the 
penalty  of  the  bond ;  the  Court  held 
that  the  sureties  were  entitled  to  be 
relieved  from  the  bond,  it  appearing  " 
that  the  rent  originally  distrained  for 
had  been  fully  paid  before  the  trial  of 
the  replevin.     Ward  v.  Henley,  ftS5 

REPORT. 
See  Costs,  1,  3,  4, 

RESTITUTION. 
See  Extent. 

RETURN. 
See  Practice  (Law  &  Revenue),  1. 

REVOCATION. 
See  Will,  I. 

SCIRE  FACIAS. 

See  Pleading  (Law  &  Revenue)|  2. 

SECURITY  FOR  COSTS. 
See  Costs  2. 

SET-OFF. 
See  Pleading  (Equity),  S,  4. 

SHORT  ORDER. 
See  Practice  (Equity),  13. 

SOLICITOR. 
See  Costs,  3,  4. 
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TITHES. 


STAMP  ACT. 
See  Principal  and  Agent,  d. 

SUBPOENA. 

See  Practice  (Equity),  25. 

SURETY. 

See  Plea  &  Pleading  (Law  &  Re- 
venue), 8. 

TERM  OF  YEARS. 
See  Vendor,  3,  4. 

TITHES. 

See  Evidence,  2,  3, 4,  5, 6, 7,  8,  9, 10. 
Modus,  Passim, 

1.  An  exemption  from  tithes  on 
the  ground  of  the  lands  having  be- 
longed to  a  monastery  of  a  privileged 
order,  does  not  rest  on  prescription 
but  the  owner  must  shew,  satisfacto- 
rily, that  the  monastery  was  seised  of 
the  lands  before  the  council  of  Late- 
rant  and  also  at  the  time  of  the  disso- 
lution. And,  therefore,  where  the 
owners  of  lands  established  the  for- 
mer, but  not  the  latter  fact,  the  Court 
decreed  an  account  of  tithes.  Norton 
V.  Hammond,  Page  94 

2.  In  order  to  support  a  general 
exemption  tn  non  decimando,  it  must 
be  shewn  that  the  lands  were  part  of 
the  possessions  of  a  monastery  before 
the  time  of  legal  memory,  but  it  is 
seldom  that  such  fact  can  be  distinct- 
ly proved,  and  therefore  it  must  usu- 
ally depend  upon  presumptive  evi- 
dence. Jb, 

3.  A  defence  of  modus  is  wholly 
inconsistent  with  a  defence  in  non  de- 
cimando, lb, 

4.  The  word  tithes  is  continually 
found  in  ancient  instruments  used  to 
denote  tithes  qua  tithes,  or  a  commu- 
tation for  them,  and  may  mean  either 
one  or  the  other,  as  the  subsequent 
usage  explains.  lb, 

5.  Bill  by  the  impropriate  rector  of 
A.  for  predial  tithes  of  land,  allotted 


under  an  indosure  act  The  defence 
was,  that  the  land  allotted  was  award- 
ed in  lieu  of  a  right  of  common  in  A., 
appurtenant  to  a  tenement  in  the  pa- 
rish of  B. ;  and  that  the  tenement  in 
B.  was  protected  from  all  tithes  by  a 
farm  modus  of  20s,  payable  to  the 
rector  of  B.,  and  therefore  that  the 
modus  for  the  tenement  protected  the 
allotment.  The  Court,  however,  de- 
creed an  account.  Bp.  of  CarUsle  v. 
Blain,  Page  123 

6.  By  the  common  law,  and  also  by 
general  presumption,  all  tithes  are 
due  to  the  incumbent  of  the  parish 
where  they  arise;  and,  therefore, 
tithes  renewing  upon  a  common  are 
due  to  the  incumbent  of  the  parish  in 
which  the  common  is  situate,  and  not 
to  the  incumbent  of  the  parish  in 
which  the  tenement,  to  which  the 
common  is  appurtenant,  is  situate,  if 
that  same  tenement  be  in.  a  different 
parish.  Custom  may,  however,  vary 
this.  lb. 

7.  When  the  tenement  is  in  one 
parish,  and  the  common  in  another, 
the  incumbent  of  the  farm  is  not  of 
right,  and,  by  the  common  law,  inde- 
pendently of  custom  or  prescription, 
entitled  to  the  tithes  arising  upon  the 
common;  and  if  the  common  be  in- 
closed, the  allotment  will  become,  by 
the  general  rule,  for  the  purpose  of 
tithes,  parcel  of  the  parish  in  which  it 
is  actually  situate.  lb, 

8.  Wood  used  for  hop-poles  upon 
the  farm;  for  hurdles,  for  hurdling 
sheep ;  for  repairing  hedges ;  for  land 
draining  on  the  farm ;  and  for  fuel  in 
the  husbandry  house,  is  not  exempt 
from  tithes  by  the  common  law,  but 
may  be  so  by  custom.  JViUis  v. 
Stone,  262 

9.  An  account  of  tithes  in  kind  de- 
creed, notwithstanding  evidence  of 
payment  of  certain  customary  pay- 
ments for  upwards  of  a  century;  and 
evidence  that  numerous  bills  had  been 
filed  by  vicars,  but  bad  been  subse- 
quently abandoned;  it  appearing  firon 
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the  depositions  and  proceedings  in  an 
old  cause,  rather  more  than  a  century 
back,  that  the  customary  payments 
did  not  then  exist;  but  that  the  then 
vicar  had  endeavoured  to  set  them 
up.  Jackson  v.  Morris,  Page  275 
1 0.  Where  a  rectory  was  granted  by 
the  Crown  in  22  Edrv,  6,  with  license 
to  appropriate,  and  a  direction  to  ap- 
point a  vicar,  and  endow  him  with  a 
dwelling-house;  and,  on  the  appro- 
priation, to  endow  him  also  with  a 
specified  annual  pension  or  portion 
for  his  food  and  sustentation ;  and  it 
appeared  that  there  had  been  a  vicar 
through  all  subsequent  time,  and  that 
such  vicar  had  for  a  great  number  of 
years  back  received  from  the  lessees 
of  the  rectory  for  the  time  being,  a 
larger  sum  than  the  pension  specified 
by  the  grant,  but  no  instrument  of 
endowment,  nor  evidence  of  the  ex- 
istence of  such,  was  produced;  from 
the  absence  of  which  it  was  contend- 
ed, that  the  terms  of  the  grant  had 
not  been  complied  with,  and  that  the 
payment  by  the  lessees  was  a  volun- 
tary payment  by  the  impropriators, 
and  determinable  at  their  pleasure: 
the  Court  held,  that  after  so  long  a 
possession,  it  might  be  presumed  that 
an  endowment  had  been  made  accord- 
ing to  the  terms  of  the  grant,  and 
that  the  vicarage  had  been  subse- 
quently augmented.  Inman  v.  Whorm- 
by,  545 

TITLE. 

See  Answer,  2. 

Vendor  &  Vendee,  2,  3,  4. 

TRESPASS. 

See  Pleading  (Law  &  Revenue),  7. 

TRIAL. 

See  Pleading  (Law  &  Revenue),  7. 

UNDERWRITER. 

See  Insurance. 

Practice  (Equity),  26. 


VARIANCE. 

See  Pleading  (Law  &  Revenue),  12. 

VENDOR  AND  VENDEE. 

1.  Where  an  estate  is  sold  free  from 
incumbrances,  and,  upon  production 
of  the  abstract  of  title,  it  appears  that 
the  estate  is  subject  to  a  mortgage  or 
other  charge  or  incumbrance,  the  in- 
cumbrance does  not  afford  an  objec- 
tion to  the  title,  but  is  matter  of  con- 
veyance only.  And  such  is  the  rule, 
even  if  the  amount  of  the  incumbrance 
be  greater  than  the  purchase  money. 
Townsendw.  Champemonm,  Page  449 

2.  Contract  for  the  sale  of  the  bo- 
rough, lordship,  and  manor  of  /T., 
with  the  rights,  royalties,  members, 
and  appurtenances;  and  all  the  messua- 
ges, lands,  tenements,  and  other  he- 
reditaments, and  their  rights,  mem- 
bers, and  appurtenances  to  the  said 
borough,  lordship,  and  manor  belong- 
ing, as  set  forth  and  described  in  a 
particular  referred  to  in  the  contract. 
The  vendors  derived  their  title  under 
a  conveyance  in  1809,  by  the  general 
description  of  the  borough,  lordship, 
and  manor  of  H.,  with  all  and  singu- 
lar the  rights,  members,  and  appurte- 
nances thereunto  belonging  or  apper- 
taining, with  a  reference  to  preceding 
deeds,  containing  the  same  descrip- 
tion, through  which  the  title  was 
traced,  in  the  same  general  manner, 
to  1 744.  The  purchaser  objected  that 
the  identity  of  the  several  lands  men- 
tioned in  the  particular,  as  forming 
part  of  the  manor,  was  not  made  out, 
and  it  appeared  that  some  of  them  had 
been  purchased  since  1744,  and, 
therefore,  could  not  pass  under  the 
ancient  and  general  description.  The 
vendors  thereupon  produced  abstracts 
of  the  title  to  such  lands,  and  shewed, 
by  steward's  books,  that  the  lands, 
ever  since  they  had  been  purchased, 
had  been  annexed  to  and  treated  as 
part  of  the  manor;   and  contended 
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that  they  passed  under  the  general 
words  "  appertaining  for  belonging/' 
in  the  conveyance  ot  1809.  To  ob- 
viate the  difficulty,  they  also'obtained 
a  confirmation  of  that  conveyance, 
with  a  declaration  that  the  lands  in 
question  were  intended  to  be  passed 
by  it>  under  die  general  words.  Ex- 
ceptions to  the  Master's  report  of  a 
good  title  were  over-ruled,  principally, 
as  it  should  seem,  on  the  ground  of 
tbe  deed  of  confirmation,  the  Court 
declaring^  that  if  it  were  of  opinion 
that  a  good  title  could  be  maide,  it 
would  hesitate  to  decree  a  specific 
performance,  unless  that  deed  were 
delivered  to  the  purchaser.  Totvnsend 
Y.  Champemawn,  P^^  ^^8 

S.  Where  a  deed,  dated  sixty  years 
back,  contains  a  recital  of  the  creation 
of  a  mortgage  term,  and  a  subsequent 
assignment  of  it,  in  trust  to  attend  the 
inheritance,  and  the  term  is  not  sub- 
sequently noticed  in  the  title,  it  will 
be  presumed  to  have  been  surrender- 
ed ;  and  it  is  no  objection  to  the  title, 
that  the  vendor  cannot  produce  the 
deed  creating  the  term,  nor  the  as- 
signment of  it.  Ih. 

4.  It  seems  to  be  no  objection  to  a 
title,  that  a  person,  who,  sixty  years 
back,  was  the  survivor  of  three  trus- 
tees, appointed  by  will  for  sale  of  an 
estate,  did  not  execute  a  conveyance, 
purporting  to  be  made  by  him  and 
the  parties  beneficially  interested; 
possession  having  gone  under  that 
conveyance,  and  the  estate  in  equity 
being  converted  into  personalty.     lb, 

VERDICT. 
See  Practice  (Law  &  Revenue),  15, 


16. 


VICAR. 

See  Tithes,  1 0. 

VICAR'S  BOOKS. 

See  Evidence,  3. 
Modus. 
Tithes. 


WARRANT  OF  ATTORNEY. 

See  Practice  (Law  &  Revenue),  8. 

WASTE. 
See  Practice  (Equity),  11. 

WILL. 

See  Legacy. 
Power,  3. 
Practice  (Equity),  24. 

1.  •/•  H.f  seised,  amongst  other  es- 
tates, of  certain  copyhold  premises,  by 
will  devised  all  that  his  copyhold  pre- 
mises, &c.  to  the  use  of  trustees,  in 
trust  for  his  wife  during  her  life  or  wi- 
dowhood, or  so  long  as  she  should  re- 
side upon  the  premises  ;  and  in  either 
of  these  events,  to  the  same  trustees 
in  trust  to  follow  the  disposition  of 
the  residue  of  his  real  estates,  regard 
being  had  to  the  nature  of  the  copy- 
hold tenure ;  he  devised  to  the  same 
trustees   a   freehold   estate,   charged 
with  an  annuity  to  his  daughter  for 
life,  after  her  death  to  the  use  of  her 
children,  and  in  default  of  such  issue 
to  follow  the  disposition  of  the  residue 
of  his  real  estates;  and   further  de- 
vised  to   the   same   trustees  certain 
freehold  premises,  and  all  the  residue 
of  his  real  estates,  in  trust  for  his  son, 
charged  with  an  annuity  to  his  wife, 
remainder  in  tail  male  to  the  issue  of 
his  son ;  on  failure  of  such  issue,  a 
further  annuity  being  thereupon  pay- 
able to  his  wife,   to  the  use  of  his 
grandson  for  life,  remainder  to  the 
sons  of  his  grandson  in  tail  male  ;  and 
on  failure  of  such  issue,  to  the  use  of 
the  sons  of  his  daughter  in  tail  male, 
remainder  to  his  right  heirs  :  he  be- 
queathed to  his  wife  certain  personal 
property  absolutely,  and  to  the  same 
trustees  all  the  personal  property  in 
and  upon  the  copyhold  premises  in 
trust  for  his  wife,  during  such  time  as 
she  should  be  entitled  to  the  copyhold 
premises,  and  on  the  determination  of 
her  estate  therein,  for  the  deviaee  of 
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the  residuary  real  estate;  and  to  his 
son  all  the  residue  of  his  property. 
The  testator,  by  his  first  codicil,  re* 
ferring  to  his  will,  and  reciting  the 
death  of  his  son,  devised  to  the  hus- 
band of  his  daughter,  after  her  death, 
the  freehold  estate  devised  by  his  will 
to  her ;  charged  his  residuary  real  es- 
tates with  a  further  annuity  to  his 
wife,  over  and  above  those  already 
limited  thereout  for  her  benefit ;  be- 
queathed two  further  annuities  to  his 
daughter  and  to  her  husband,  and  re- 
voked  the  bequest  of  his  personal 
property  in  and  about  his  copyhold 
premises,  giving  the  same  and  the  re- 
sidue of  his  personal  property  abso- 
lutely to  his  wife,  and,  in  die  event  of 
her  death  before  him,  to  his  nephew. 
By  a  second  codicil,  the  testator  ap- 
pointed his  wife  sole  executrix,  and 
residuary  legatee  of  his  personal  pro- 
perty :  and,  by  a  third  codicil,  direct- 
ed the  proceeds  of  certain  shares  in 
the  County  Fire  Office,  to  be  enjoyed 
by  his  wife  for  life ;  afler  her  death, 
by  his  daughter  and  her  husband  for 
life ;  and  after  their  decease  by  his 
heir  in  possession:  and  by  a  fourth 
codicil,  revoking  and  making  void  se- 
veral of  the  dispositions  theretofore 
made  by  his  will  and  codicils  of  all 
his  freehold,  copyhold,  and  personal 
estate  and  effects  of  every  kind  and 
description,  instead,  and  in  the  place  of 
such  devise,  disposition,  and  bequest 
thereof,  gave,  devised,  and  bequeath- 
ed all  and  every  his  freehold,  copy* 
hold,  and  personal  estate  and  effects 
of  every  kind  and  description  what- 
soever and  wheresoever  situated,  to 
his  daughter  for  life,  remainder  to  his 
grandson  and  his  heirs  in  strict  entail, 
and,  on  failure  of  issue,  as  by  his  will 


directed;  ratified  and  confirmed  the 
several  annuities  and  donations  by  his 
will  and  former  codicils  bequeathed  ; 
and  gave  and  bequeathed  to  his  wife 
a  further  annuity,  with  the  like  re- 
strictions as  the  former  were  payable ; 
in  all  other  respects  confirming  his 
will  and  codicils: — ^Held,  in  error,  that 
this  latter  codicil  did  not  revoke  the 
devise  in  the  will  to  the  widow  of  the 
copyhold  premises.  Hicks  ▼•  Doe  d. 
Hearle,  470 

2.  Devise  of  a  freehold  estate  to 
the  testator's  illegitimate  son  WtUuMm^ 
"  To  have  and  to  hold  during  the  term 
of  his  natural  Vtfe^  and  in  case  he  has 
isstieSf  then  it  is  my  mil  the^  should 
jointly  inherit  the  same  after  his  dc' 
cease.**  In  a  subsequent  part  of  the 
will,  the  testator  devised  and  be- 
queathed the  rest  and  residae  of  hu 
effects,  real  and  personal,  not  iherein- 
before  disposed  of,  to  his  said  son, 
'*  but  in  case  my  son  WUliam  dies  wiih- 
otU  issue,  then  it  is  my  wili  that  the 
whole  of  my  property  be  ascerUuned^ 
and  (after  bequeathing  certain  1^^- 
cies  and  annuities),  '*  <Ae  rest  and  re- 
sidue  of  my  property^  together  with 
the  beforementioned  annmiies  eu  they 
drop  off\  ^g'*^e  in  equal  proportions 
to  A.  and  £"— Held,  that  the  iileei- 
timate  son  took  an  estate  tail  in  the 
real  estate,  and  an  absolute  interest  in 
the  personalty.  Ward  y.  BevU^    512 

WITNESSES. 

See  Evidence. 

Practice  (Equity),  2,  3,  15, 16. 

WOOD. 

See  Contract. 
Tithes,  8. 
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ERRATA. 


Page    94,  line  7  from  bottom,  marginal  note,    for    ^^fowUT  read 

''foalsr 

144,         8  from  the  bottom,   for   "  cndowedy^  read  " caniu 

nuedr 

159,         IGand  18,  for  ^^  demurrer  over-ruled'*,  read    "  cfc- 

tnurrer  allowed.'* 

579,        20  In  a  few  copies,  for  "  o/  the  sums,*  read  "  of  a 

moiety  of  the  sums'* 
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